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TO      T9S 

HON.     SMITH      THOMPSON, 

ONE  OF  THE  JUSTICES  OF  THE  SUPREME  COURT  OF  THE 

UNITED  STATES. 

I  de^e  to  dedicate  this  work  to  you.  Its  design  is  to  ahed  ligh  t 
upon  the  jurisprudence  j|f  the  United  States,  and  to  guide  the  inexperi- 
enced practitioner  in  the  national  courts. 

I  know  not,  indeed,  to  whom  it  could  with  more  propriety  be  in- 
scribed, than  to  a  citizen  of  my  own  native  state,  who,  after  conlribut- 
t&g  largely,  as  a  judge  of  her  highest  courts,  to  the  ^at  work  of  de- 
veloping, iihstrating,  and  perfecting  the  principles  of  her  junqprudence^ 
has  devoted  the  energies  of  a  powerful,  disciplined  and  upright  mind, 
for  eighleen  years,  to  the  faithftd  and  successful  perfgrmance  of  similar 
labors  in  the  higher  judicial  tribunals  of  the  nation. 

But  in  addition  to  that  high  respect  for  your  public  character  and 
services,  which  in  commpn  with  the  rest  of  your  iellow-dtizens,  I  have 
long  entertained,  I  am  actuated  no  less  by  other  sentiments  of  mora 
recent  birth. 

It  has  been  ifiy  goolif  fortune  during  the  last  few  years,  to  be  in- 
timately associated  with  you  as  a  judge  of  the  Circuit  Court  of  the 
United  States.  I  have  thus  for  the  first  timt  enjoyed  a  favorable  op- 
portunity fully  to  learn  and  justly  to  appreciate  your  daims  to  unalhysd 
esteem  and  affectionate  regard, 

%  employ  therefore  but  the  simple  language  of  truth  when  I  add,  that 
I  km  most  cordially  and  devotedly, 

as  well  as  most  respectfully  yours, 

ALFRED    CONKLING. 
OwAsco.  Janaaiy,  184& 


PREFACE 


TO    THE     S£COND    EDITION. 


Within  the  last  few  years  several  acts  of  Congress 
have  been  pused,  essentially  affecting  the  organization, 
jurisdiction  and  practice  of  the  courts  of  the  United 
States.  Many  parts  of  the  first  edition  of  the  following 
Treatise  had  thus  been  rendered  either  obsolete,  erro- 
neous or  deficient.  A  new  edition  of  the  work  having 
been  called  for,  I  have  availed  myself  of  the  opportunity 
thus  afforded,  not  only  to  render  it  conformable  to  the 
existing  laws,  but  also  to  enlarge  its  contents  by  the  in- 
troduction of  some  additional  subjects  which  fall  within 
the  scope  of  its  original  design,  and  which  experience 
has  shown  to  be  most  needed  by  those  whose  conveni- 
ence the  Treatise  was  intended  to  subserve. 

One  of  the  additional  parts  is  that  which  treats  of  the 
Practice  both  on  the  Admiralty  and  Common  Law  or 
Exchequer  side  of  the  courts  of  the  United  States,  in 
CMes  of  municipal  Seizure.  This  is  a  subject  of  great 
importance.  Seizures  under  our  laws  of  impost,  navi- 
gation and  trade  are  of  frequent  occurrence,  and  the 
property  seized  is  often  of  considerable  value.  The 
summary  power  with  which  the  officers  of  the  customs 
are  involuted  for  this  purpose  is,  from  its  nature,  suscep- 
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tible  of  great  abuse  ;  and  injustice  is  often  suffered  for 
want  of  a  clear  perception  of  the  rights  of  the  owner, 
and  an  exact  acquaintance  with  the  modes  in  which 
they  are  to  be  vindicated.  No  attempt,  to  my  knowl- 
edge, has  hitherto  been  made  by  any  writer  to  treat  this 
subject  in  extenso. 

When  I  undertook  the  task  of  preparing  the  present 
edition  for  the  press,  it  was  my  intention,  in  accordance 
with  suggestions  from  various  quarters,  to  treat  the  sub- 
ject of  Admiralty  proceedings  at  large,  and  to  embrace 
all  the  descriptions  of  cases  falling  within  this  branch  of 
the  jurisdiction  of  th0  District  Courts.  But  after  having, 
with  this  view  turned  my  attention  to  the  subject,  and 
devoted'considerable  time  and  labor  to  the  examination 
0f  its  details,  I  found  very  sufficient  reasons  for  restrict- 
ing myself  to  the  limits  I  have  observed.  Proceedings 
for  the  condemnatioB  and  forfeiture  of  ^operty  seized 
in  behalf  of  the  United  States,  are  regulated  in  so  many 
essential  particulars  by  acts  of  Congress,  as  to  leave 
little  room  for  substantial  differences  of  procedure  in 
the  different  districts,  and  to  render  it  no  very  difficult 
task  to  describe  what  at  least  ought  to  be  the  course 
of  proceeding  in  them  all.  But  with  regard  to  admiralty 
causes  at  the  suit  of  private  persons,  Congress  has  not 
seen  fit  to  regulate  the  forms  and  modes  of  proceeding 
therein,  except  by  the  vague  injunction  contained  ill  the 
temporary  act  of  1789,  that  these  forms  and  modes  shall 
be  *^  according  to  the  course  of  the  civil  law  f  and  the 
still  more  indefinite  requirement  contained  in  the  per- 
manent act  of  1792,  that  they  shall  be  *<  according  to 
the  principles,  rules  and  usages  which  belong  to  courts 
of  Admiralty,  as  contradistinguished  from  courts  of 
Comnoon  Law ;  subject,  however,  to  such  alterations 
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aud  additions,  as  the  said  courts,  respectively,  shall  in 
their  discretion,  deem  expedient,  or  inch  regulations  as 
the  Supreme  Courtjof  the  United  States  shall  think  pro- 
per from  time  to  time,  by  rule,  to  prescribe  to  any  Cir- 
cuit or  District  Court,  conoerliing  the  same/'  The 
power  here  confided  to  the  Supreme  Court  has  never 
been  exercised  ;  and  the  Admiralty  practice  of  the  sev- 
eral courts  has  been  left  in  a  state  of  instability  and 
fluctuation,  to  take  its  hue  and  features,  under  the  infliv- 
ence  of  local  prepossessions,  from  the  diversified  and 
more  familiar  forms  of  proceeding  prevailing  in  the 
state  tribunals.  An  attempt,  therefore,  to  give  minute 
directions  ob  which  the  practitioner  might  with  safety 
implicitly  rely,  for  the  cmiducting  of  private  causes  in 
Admiralty,  in  each  of  the  judicial  districts,  would  be  a 
hopeless  undertaking.  An  exposition  of  the  general 
principles  of  admiralty  proceedings,  and  a  statement 
of  such  general  rules  of  procedure  as  might  reasonably 
be  supposed  to  be  common  to  all  or  nearly  all  of  the 
courts,  is  all  that  could  properly  be  attempted.  A  work 
of  this  nature  by  Mr.  Duidap,  late  attorney  of  the  Uni- 
ted States  for  the  district  of  Massachusetts,  has  recent- 
ly been  published,  and  a  thorough  examination  of  it, 
has  convinced  me  that  it  loaves  little,  either  in  point  of 
matter  or  arrangement,  that  couU  reasonably  be  ex- 
pecttd  of  any  writer,  to  be  desired.  It  is  unquestiona- 
bly, a  learned,  accurate  and  well  digested  book ;  and  if 
it  is  not  satisfactory  to  the  profession,  I  ventare  to  as- 
sert that  it  is  not  the  fault  of  the  author  that  it  is  not 
80*  The  district  judge  of  the  Southern  District  of  New 
York  has  also  recently  favored  the  public  with  a  sum- 
mary of  the  admiralty  practice  of  the  courts  of  that 
district,  accompanied  by  a  very  full  and  elaborately  pre- 
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pared  body  of  rules  of  court  designed  expressly  to  re- 
gulate every  point  of  practice  in  those  courts*  The 
summary,  though  it  consists  chiefly.of  explanations  and 
illustrations  of  these  rules,  displays  much  learning  and 
a  comprehensive  acquaintance  with  the  subject.  The 
author  moreover  speaks  of  it,  in  his  introduction,  w 
but  an  abridgement  of  a  larger  work  in  the  composition 
of  which  he  is  engaged,  and  which  may  soon  be  publish- 
ed. An  attempt  on  my  part,  therefore,  to  treat  the 
subject  more  at  large  than  1  have  done,  would  have 
been  an  act  of  supererogation,  not  to  say  of  arrogance. 

Besides,  it  is  only  in  those  districts  which  border 
upon  the  sea  coasts  tiiat  Admiralty  causes  between  pri- 
vate suitors  are  likely  to  arise ;  and  even  in  these  dis- 
tricts, seizures  constitute  by  far  the  most  numerous 
class. 

Over  these,  the  Admiralty  jurisdiction  is  exclusive. 
But  in  regard  to  other  subjects,  the  state  courts  are 
competent  to  afford  a  remedy ;  and  except  in  two  or 
three  districts,  it  is  believed  that  proceedings  in  Admi- 
ralty are  in  fact,  rarely  resorted  to  when  the  more  fa- 
miliar remedy  of  a  suit  at  common  law  will  answer  the 
purpose.  I  found,  moreover,  an  additional  motive  for 
restricting  mj self  to  this  branch  of  the  Admiralty  juris- 
diction, in  the  circumstance  that  I  might  thereby  treat 
it  with  considerable  fullness  without  transcendii^  the 
limits  enjoined  by  the  nature  and  objects  of  this  work. 
In  order  to  render  this  part  of  the  work  more  useful 
and  satisfactory,  Practical  Forms  adapted  to  the  branch 
of  procedure  of  which  it  treats,  are  given  in  the  Ap- 
pendix. 

The  principal  remaining  addition  to  the  work  is  that 
contained  in  Part  IV,  relative  to  the  Practice  of  the 
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Courts  of  the  United  States  in  Criminal  Cases,  The 
chief  design  of  this  part  of  the  work  is  to  state  and  ex- 
plain the  constitutional  and  statutory  provisions  by 
which  the  subject  is  regulated.  The  courts  of  the 
United  States  possessing  no  common  law  jurisdiction, 
aie  competent  to  take  cognizance  of  only  such-offences 
as  are  expressly  declared  and  made  punishable  by  some 
act  of  Congress. 

The  chapters  which  treat  of  the  important  subject  of 
the  Priority  of  the  United  States,  and  of  the  laws  rela- 
ting to  Insolvent  Debtors,  are  also  new. 

The  arrangement  originally  adopted  in  treating  of 
the  organization  and  jurisdiction  of  the  Courts,  (though 
slightly  objected  to  in  one  very  enlightened  and  respec- 
table quarter,)*  has  been  adhered  to,  under  the  con* 
viction  that  it  was,  upon  the  whole,  best  suited  to  the 
design  of  the  work.  The  fundamental  law  has  first 
been  stated ;  the  acts  of  legislation  designed  to  effectu- 
ate its  objects  have  next  been  given,  and  lastly  the  ju- 
dicial constructions  which  both  have  received.  Possi- 
bly this  ordir  may  not  afibrd  the  greatest  attainable 
facility  for  occasional  and  hasty  reference;  but  it  is 
believed  to  be  better  adapted  than  any  other  to  the  ac- 
quisition by  the  student,  of  a  clear  and  satisfactory 
view  of  the  whole  subject  in  all  its  relations  and  depen- 
dencies. 

*  Tbe  American  Jurist. 
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PARTI. 

OP  THE   ORGANIZATION   AND  JURISDICTION    OP 
THE  COURTS  OF  THE  UNITED  STATES. 


CHAPTER  I. 

OP    THE    SUPREME    COURT. 


SECTION   I. 

OF   ITS    ORGANIZATION. 

1,  The  Judges  and  immediate  officers  of  the  Court 

.  Judges^  By  the  Constitution  of  the  United  States,  (art.  3»  sec- 
tion 1,)  it  is  ordained  that  *Uhe  judicial  power  of  the  United 
States  shall  be  vested  in  one  Supreme  Court,  and  in  such  inferior 
courts  as  Congress  nnay  from  time  to  time  ordain  and  establish." 

The  Supreme  Court  consists  at  present  of  a  Chief  Justice  and 
eight  Associate  Justices.  Act  of  Congress  of  March  3,  1837,  L. 
U.  S.  vol.  0,  p.  639,  §  l.(a) 

(a)  The  coart  u  orijfinally  constitated,  oonfisted  of  a  Chief  Justice  and  ^"^^ 
AMOciate  Juttioea.  This  was  by  Uie  "  Act  to  cstablnh  the  Judicial  Courts  of  the 
United  States,"  (vol.2,  p.  56,  §  1.)  passed  September  24,  1789 ;  which,  it  will  be  re* 
collected,  was  early  in  the  first  session  of  the  first  Congress.  This  act  is  usually 
denominatedf  by  way  of  distinction,  the  Judicial  or  Judiciary  Act ;  for  although 
some  of  its  provisions  have  been  repealed,  and  a  few  others  adjudged  void  on  ac 
eotmt  of  their  repugnance  to  the  constitution ;  and  although  a  great  number  of  acts 
relating  to  the  Judiciary  have  since  been  passed,  still  this  act,  (which,  the  more  it 
is  studied,  will  be  the  more  regarded  as  a  signal  monument  of  the  sagacity  and  fore- 
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They  are  appointed  by  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate.    Const,  art.  2,  sec.  2. 

In  order  to  secure,  in  the  most  effectual  manner,  the  indepen- 
dence and  integrity  of  the  judiciary,  it  is  provided  by  the  Consti- 
tution, (art.  3,  seel,)  that  **the  Judges  both  of  the  Supreme  and 
Inferior  Courts,  shall  hold  their  offices  during  good  behavior ;"  -and 
that  they  ''shall  at  stated  times  receive  for  their  services  a  com- 
pensation, which  shall  not  be  diminished  during  their  continuance 
in  office."  But  they  may  be  removed  from  office  on  impeach- 
ment for,  and  conviction  of  treason,  bribery,  or  other  high  crimes 
and  misdemeanors.     Art.  2,  sec.  4. 

The  Judges,  in  addition  to  the  oath  or  affirmation  to  support 
the  Constitution  of  the  United  States,  are  required,  before  ihey 
proceed  to  execute  the  duties  of  theii*  offices,  to  take  an  oath  or 
affirmation  that  they  v^iil  administer  justice  without  respect  to 
persons,  and  do  equal  right  to  the  poor  and  rich,  and  that  they 
will  faithfully  and  impartially  discharge  and  perform  all  the  duties 
incumbent  upon  them  as  such  judges,  according  to  the  best  of 
their  abilities  and  understanding,  agreeably  to  the  Constitution  and 
Laws  of  the  United  States.  Act  of  Sept.  24,  1789,  vol.  2,  p.  59, 
§8. 

Any  five  of  the  Judges  constitute  a  quorum.  Act  of  March  3, 
1837,  vol.  9,  p.  639.  §  1. 

The  order  of  precedence  among  the  Associate  Justices  is  ac- 
cording to  the  date  of  their  commissions;  or,  when  two  or  more 
commissions  are  cotemporaneously  issued,  according  to  their  res- 
pective ages.     Act  of  Sept.  24,  1789,  vol.  2,  p.  56,  §  1. 

The  salary  of  the  Chief  Justice  is  5000  dollars,  that  of  the 
Associate  Justices  4500  dollars.  Act  of  February  20,  1819,  vol. 
6,  p.  372. 

By  the  act  of  Dec.  18,  1812,  (vol.  4,  p.  484,)  it  is  declared  to 

cast  of  its  authors,)  yet  Temains  the  great  legislatiFO  basis  of  our  entire  system  of 
National  Jurisprudence. 

And  in  referring  for  the  first  time  to  the  Laws  of  Congress,  by  citing  the  Tolnme 
and  page,  it  may  be  useful  here  also  to  apprise  the  student,  that  I  refer,  and  shall 
throughout  the  work  continue  to  refer,  to  tho  edition  of  the  laws  in  five  volumes, 
arranged  and  published  under  the  authority  of  Congress  in  1815,  commonly  called 
Bioren^B  edition^  and  to  the  volumes  published  at  the  seat  of  government,  in  contiii- 
uation  of  this  edition. 
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be  unlawful  ••for  any  judge  appointed  under  the  authority  of  the 
United  States  to  exercise  the  profession  or  employment  of  counsel 
or  attorney,  or  be  engaged  in  the  practice  of  the  law." 

Clerk.]  Notwithstanding  the  multifarious  jurisdiction  and  diver- 
sified business  of  the  Supreme  Court,  it  has  but  one  clerk,  in  whose 
office  all  its  proceedings  are  entered  and  all  its  records  kept  He 
is  appointed  by  the  Court  and  is  required  to  take  an  oath,  and 
to  execute  a  bond  with  sureties  in  a  penalty  of  2000  dollars,  for 

the  faithful  performance  of  his  duties.  Act  of  Sept.  24,  1789,  vol. 
2,  p.  59.  §  7. 

He  is  required  to  keep  his  office  at  the  seat  of  the  national  gov- 
ernment and  is  prohibited  from  practicing  as  attorney  or  counsel. 
Appendix^  rufe  1,  S.  C  U.  S.  His  office  is  in  fact  kept  in  the 
capitol.  His  compensation  consists  of  an  allowance  often  dollars 
a  day  during  his  attendance  in  court,  and  fees  for  specific  services. 
Act  of  February  28,  1799,  vol.  3,  p.  134,  §  3.  His  duties,  so  far 
as  it  is  necessary  to  treat  of  them,  will  be  sufficiently  indicated 
in  the  sequel.  He  is  entitled  to  the  summary  process  of  attach- 
ment to  enforce  the  payment  of  his  fees  of  office,  upon  decnand 
and  non-payment,  against  parlies  or  their  sureties.  Appendix, 
rule  21,  S.  G.     Caldwell  v.  Jackson^  7  Cranch,  276. 

Crier.]  The  Crier  is  appointed  by  the  Court.  Act  of  1799, 
above  cited,  §  7. 

2.    Sessions  or  Terms  of  the  Supreme  Court, 

The  Court  is  required  to  hold  one  session  annually  at  the  City 
of  Washington,(a)  commencing  on  the  second  Monday  of  January. 
Act  of  April  29,  1802,  vol.  3,  p.  479,  §  1.  Act  of  May  4,  1826, 
vol.  7,  p.  463,  §  1.  If  a  quorum  does  not  attend  on  the  day  ap- 
pointed for  the  commencement  of  the  session,  the  Justice  or  Jus- 
tices attending  are  authorized  and  required  to  adjourn  the  court 

(a)  Whenever  by  reason  of  contagious  sickness  it  shall,  in  the  opinion  of  the  Chief 
Jastice,  or  in  case  of  his  death,  or  disability,  of  the  senior  Associate  Jostice,  be 
hazardous  for  the  court  to  sit  in  Washington,  he  is  authorized  to  direct  its  ad- 
joumment  to  some  other  place.  The  same  auUiority  is  also  given  to  the  district 
Judges  to  adjourn  the  district  or  circuit  courts.  Act  of  Feb.  35,  1799,  vol.  3,  p. 
1S8,  i  7. 
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from  dny  to  dny,  for  twenty  days,  unless  a  quorum  shall  sooner 
attend.  And  if  after  a  quorum  sifall  have  been  formed,  it  shall 
happen  that  on  any  day  a  less  number  shall  attend,  the  Justice 
or  Justices  attending  are  empowered  to  adjourn  the  Court  from 
day  to  day,  until  a  quorum  shall  attend,  and  when  expedient  and 
proper  to  adjourn  without  day.  Act  of  21  January,  1829,  vol. 
8,  p.  179.  The  duration  of  the  session  is  not  prescribed  by  law, 
and  is  therefore  discretionary  ^ith  the  court  In  case  of  any 
adjournment  for  want  of  a  quorum,  the  business  of  the  Court  is 
to  be  continued  to  the  next  session  ;  and  the  Justice  or  Justices 
atftndinfi^  are  to  make  all  necessary  orders  touching  any  suit, 
action,  &c.  preparatory  to  the  hearing  thereof.  Act  of  April  29, 
1802,  vol.  3,  p.  479,  §  1. 

The  sessions  of  the  Court  are  at  present  held  in  a  room  appro- 
priated to  that  purpose  in  the  national  Capitol. 

3.  Attorneys  and  Counsellors. 

By  the  Act  of  Sept.  24. 1789,  (vol.  2,  p.  70,  §  35,)  it  is  provided, 
'*  that  in  all  the  courts  of  ihc  United  States,  the  parties  may  plead 
and  manage  their  own  causes  personally,  or  by  the  assistance  of 
such  counsel  or  attorneys  at  law,  as  by  the  rules  of  the  said 
Courts,  respectively,  shall  be  permitted  to  manage  and  conduct 
causes  therein.** 

Notwithstanding  the  privilege  here  secured  to  suitors,  of  litiga- 
ting without  the  intervention  of  professional  agents,  it  is  hardly 
necessary  to  remark,  that  the  business  of  these  Courts  is  in  fact 
conducted  by  attorneys  and  counsellors.(fl) 

To  entitle  persons  to  admission  as  attorneys  or  counsellors 
in  the  Supreme  Court  "  it  is  required,  that  they  shall  have  been 
such  for  three  years  past  in  the  Supreme  Court  of  the  state  to 
which  they  respectively  belong ;  and  that  their  private  and  pro- 
fessional characters  shall  appear  to  be  fair."  Appendix^  rule  2, 
S.C. 

(a)  It  may  not  be  improper  also  to  add,  that  theae  are  the  only  denominations 
of  practitioners  designated  by  the  judicial  act,  and  that  no  others  have  been  recog- 
nized by  the  rules  of  the  Supreme  Court.  For  though  it  is  a  Court  of  Equity  as  well 
as  of  Law,  it  has  no  solicitors,  eo  nomine^  nor,  alUiough  it  is  a  Civil  Law  Court,  has 
it  any  proctors  or  advocates. 
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To  obtain  admission  under  this  rule,  it  is  only  necessary  that 
some  couQsellcir  in  whom  the  court  repose  confidence,  should 
make  a  motion  for  that  purpose,  and  stale  orally  that  the  case  of 
the  applicant  falls  within  the  rule. 

.  By  another  rule  it  is  ordained,  "  that  counsellors  shall  not  prac- 
tice as  attorneys,  nor  ^ntlbj^ncys  as  counsellors."  Appendix^  rule  3, 
S.  0. 

But  it  was  subsequently  ordered  "  that  counsellors  may  be  ad- 
milted  as  attorneys,  on  taking  the  usual  oath."  Appendix^  rule  14. 
S.  C.  ' 

The  oath  or  affirmation  taken  upon  admission,  is  as  follows*  I, 

do  solemnly  swear  (or  affirm)  that  I  will  de- 
mean myself,  (as  attorney,  or  counsellor  of  iJiis  court.)  uprightly, 
and  according  to  law  and  that  I  will  support  the  constitution  of  the 
United  States.     Appendix,  rule  6,  S.  C. 

Of  the  privileges,  disabilities  and  duties  of  attorneys — of  their 
appointment,  the  duration  of  their  authority,  the  mode  of  chang- 
ing them,  their  punishment  foY  misconduct,  &c.,  it  is  deemed 
unnecessary  to  treat  at  large. 

With  very  few  exceptions  the  acts  of  Congress,  as  well  as  the 
rules  of  the  court  are  silent  upon  all  these  particulars. 

By  an  act,  however,  passed  July  22,  1813,  (vol.  4,  p.  545,  §  3,) 
it  is  enacted  that  "if  any  attorney,  proctor  or  other  person,  admit- 
ted to  manage  and  conduct  causes  in  a  court  of  the  United  States, 
or  of  the  territories  thereof,  shall  appear  to  have  multiplied  the 
proceedings  in  any  cause  before  the  court,  so  as  to  increase  the 
costs  unreasonably  and  vexatiously  such  person  may  be  required 
by  the  order  of  the  court  to  satisfy  any  excess  of  costs  so  incur- 
red.'' 

The  other  legislative  enactments,  together  with  the  judicial  dcr 
visions,  applicable  to  the  subject,  will  be  sufficiently  treated  of  in 
the  second  part  of  this,  work  ;  and  it  need  at  present  only  be  re- 
marked, that  the  law  and  practice  of  the  court  of  King's  Bench  and 
Chancery  in  England,  afToid  in  general  the  true  guide  in  rcIatioQ 
to  it.    See  Appendix^  rule  7,  S,  0, 
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4.  Attorney  General, 

By  the  last  section  of  the  judicial  act,  it  is  provided  that  **  there 
shall  be  appointed  a  meet  person,  learned  in  the  law,  to  act  as  Attor- 
ney General  for  the  United  States,  who  shall  be  sworn  or  affirmed, 
to  a  faithful  execution  of  his  office ;  whose  duty  it  shall  be  to  pro- 
secute and  conduct  all  suits  in  the  Supreme  Court  in  which  the 
United  States  shall  be  concerned,  and  to  give  his  advice  and 
opinion  upon  questions  of  law,  when  required  by  the  President  of 
the  United  Slates,  or  when  requested  by  the  heads  of  any  of  the 
departments,  touching  any  matters  that  may  concern  their  depart- 
ments.** 

He  is  appointed  by  the  President,' by  and  with  the  advice  and 
consent  of  the  Senat9,  and  the  duration  of  his  office  is  not  limited 
by  law. 

5.  Marshal. 

For  a  full  account  of  the  mode  pf  the  appointment,  the  powers, 
duties,  responsibilities,  &c.  &;c.,  of  the  marshals  of  the  United 
States,  see  post.  District  Courts — Organization. 

By  the  act  of  June  9,  1794,  (vol.  2,  p.  443,  §  7,)  so  much  of  the 
S7th  section  of  the  judicial  act,  **  as  is  or  may  be  construed  to  re- 
quire the  attendance  of  the  marshals  of  all  the  districts  at  the 
Supreme  Court,**  is  repealed ;  and  this  duly  is  restricted  to  the  mar- 
shal of  the  district  in  which  the  court  shall  sit,  unless  the  attend* 
ance  of  the  marshals  of  the  other  districts  shall  be  required  by  the 
special  order  of  the  court. 

6.  Reporter, 

The  decisions  of  the  Supreme  Court  have  uniformly  been  re- 
ported, ever  since  its  organization.  No  provision  however,  it 
is  believed,  was  made  by  law  for  the  appointment  or  compensntion 
of  a  reporter  until  1817;  when  an  act  was  passed  providing  an 
annual  compensation  of  1000  dollars  to  the  reporter  who  should 
from  time  to  time  be  appointed  by  the  court  to  report  its  decisions  ; 
upon  the  condition  however,  that  he  should  print  and  publish  the 
decisions  of  the  court  within  six  months  after  such  decisions  were 
pronounced  ;  and  should  deliver  eighty  copies  thereof  to  the  Sec- 
retary of  State,  (for  distribution  in  the  manner  therein  directed,) 
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withoQt  any  expense  to  the  United  States.  Act  of  March  3, 1817, 
vol.  6,  p.  215.  This  act  was  limixed  to  three  years ;  but  was  con- 
tinued for  three  years  longer  by  an  act  of  May  15,  1820.  In 
1827,  (vol.  7,  p.  540,)  a  new  act  was  passed  in  all  respects 
like  the  former,  except  that  it  imposed  upon  the  reporter  the 
additional  obligation  of  selling  the  decisions  to  the  public  at 
large  at  a  price  not  exceeding  five  dollars  a  volume.  This  act 
was  also  limited  to  three  years.  It  has  therefore  expired,  and 
has  not  been  formally  revived.  But  an  appropriation  of  one  thou- 
sand dollars  for  compensation  to  the  reporter  has,  nevertheless, 
been  annually  made  ever  since.  ^ 


SECTI017  II. 

OF   THE  JVBISDICTION   OF   THE   SUPREME    COURT. 

1.  Constitutional  Provisions. 

The  limits  of  the  judicial  powers  of  the  United  States  are  pre- 
scribed in  the  Constitution ;  and,  in  the  language  of  that  instrument, 
(Article  3.  §  2,)  it  extends, 

1.  To  all  cases  in  law  and  equity,  arising  under  this  constitu- 
tion: 

2.  To  all  cases  arising  under  the  laws  of  the  United  States : 

8.  To  all  cases  arising  under  treaties  made  or  to  be  made 
under  the  authority  of  the  United  States: 

4.  To  all  cases  afiecting  ambassadors,  other  public  ministers  and 
consuls :. 

5.  To  all  cases  of  admiralty  and  maritime  jurisdiction : 

6.  To  controversies  to  whi^h  the  United  States  shall  be  a  party : 

7.  To  controversies  between  two  or  more  States : 

8.  To  controversies  between  a  State  and  citizens  of  another 
State : 

9.  To  controversies  between  citizens  of  different  States : 

10.  To  controversies  between  citizens  of  the  same  State,  claim- 
ing lands  under  grants  of  different  States :  and 


S  OF  THE  J0B18DICTION  OF  THE  SUPBEMB  COTnTT 

11.  To  controversies  between  a  State  or  the  citizens  thereof 
and  foreign  States,  citizens  and  subjects.(a) 


(a)  The  foDowiii;  brid;  tnt  dtscrimiiiatuig  ezpositioo  by  Chief  Jvtice  Jay,  in  tbm 
of  CkisAolm  ▼.  TAe  iState  •/  Georgim,  (2  DaDaa.  419,  475.)  of  the  policy 
which  dicUted  the  j^not  oTjotisdietioa  orcr  these  eerent  caaeB,  (except  the  9th« 
which  seems  to  have  been  accidcBCally  MBitted)  it  m  pisiiiiM  d  will  not  be  aninter- 
estms  to  Ihe  stodeot. 

**  1st.  To  ail  cases  aiisiBf  under  this  Constitation ;  because  the  neaniiif ,  coo<- 
■traction  and  operation  of  a  compact  ooght  always  (o  be  ascertained  by  all  the 
parties,  not  by  authority  derived  only  from  one  of  them.    2d.   To  al)  c»ses  arisin|r 
nnder  the  laws  of  the  United  States ;  becaose  as  snch  laws  constitutionally  made, 
are  obligatory  on  each  State,  the  measure  of  obhgatien  and  obedience  ooght  net  toi 
be  decided  and  fixed  by  the  party  from  whom  they  are  doe,  bat  by  a  tribunal  deriT- 
iDg  antbority  fron\  both  the  parties.     3d.  To  all  cases  arising  under  treaties  made 
by  their  authority ;  because  mm  treaties  are  compacts  made  by,  and  obligatory  on  the 
whole  nation  their  opfration  ought  not  to  be  aflfected  or  regulated  by  the  local 
laws  or  courts  of  a  part  of  the  nation.    4th.  To  all  cases  affecting  ambassadoiar 
or  other  public  ministers  and  consuls ;    because,  as  these  are  officers  of  foreign 
nations,  whom  tliis  nation  are  bound  to  protect  and  treat  according  to  the  law  of 
nations,  cases  affecting  them  ought  only  to  be  cognizable  by  national  authority. 
5th.  To  all  cases  of  admiralty  or  maritime  jurisdiction ;  because,  as  the  seas  a^ 
the  joint  property  of  nations,  whose  rights  and  privileges  relative  thereto,  are  re. 
gulated  by  the  law  of  nations  and  treaties,  such  cases  necessarily  belong  to  na- 
tional jurisdiction.     6th.  To  controversies  to  which  the  United  States  shall  be  a 
party  ;  because,  in  cases  in  which  the  whole  people  are  interested,  it  would  not  be 
equal  or  wise  to  let  any  one  Slate  decide  and  measure  out  the  justice  due  to  other*. 
7th.  To  controversies  between  two  or  more  States  ;  because  domestic  tranquillity 
requires  that  tlie  contentions  of  States  sliould  be  peaceably  terminated  by  a  common 
judicatory;  and,  because,  in  a  free  country,  justice  ought  not  to  depend  on  the  will 
of  either  of  the  litigants.    8th.   To  controversies  between  a  State  and  citizens  of 
another  State ;  because,  in  ease  a  State  (that  is  all  the  citizens  of  it,)  has  demands 
against  some  citizens  of  another  State,  it  is  better  that  slie  should  prosecute  their 
demands  in  a  national  court,  than  in  a  court  of  the  State  to  which  those  citizens  be- 
long ',  the  danger  of  irritation  and  criminations  arising  from  apprehensions  and  sus- 
picions of  partiality  being  thereby  obviated.    Because,  in  cases  where  some  citizens  of 
one  State  have  demands  against  all  the  citizens  of  another  State,  the  cause  of  lib- 
erty and  the  rights  of  men  forbid,  that  the  latter  should  be  the  sole  judges  of  the 
justice  due  to  the  former  ;  anS  true  republican  government  requires  that  free  and 
equal  citizens,  should  have  free,  fair,  and  equal  justice.    9th.  To  controversies  be- 
tween citizens  of  the  same  State  claiming  lands  under  grants  of  different  States ; 
because  as  the  rights  of  the  two  States  to  grant  the  land,  are  drawn  into  ques- 
tion, neither  of  the  two  Sutes  ought  to  decide  the  controversy.    10th.  To  con- 
troversies between  a  State  or  the  citizens  thereof ;  and  foreign  states,  citizens  or  sub. 
jocts ;  because,  a^  every  nation  is  responsible  for  the  conduct  of  its  citizens  toward 
other  nations ;  all  questions  touching  the  jubtice  due  to  foroign  nations  or  <people^ 
x>ught  to  be  ascertained  byj  and  depend  on,  natbnal  authority. 
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But  by  the  11th  amendment  to  the  Constitution  it  is  declared 
with  regard  to  the  8lh  specification  above  stated,  that  the  judicial 
power  of  the  United  States  shall  not  be  construed  to  extend  to 
any  suit  in  law  or  equity  commenced  or  prosecuted  against  one 
of  the  United  States  by  citizens  of  another  State,  or  by  citizens  or 
sulyects  of  any  foreign  State.(a)  It  will  be  perceived  therefore, 
that  the  capacity  of  the  federal  courts  to  take  cognizanr*«  of  legal 
controversies  depends  upon  the  subject  matter  of  the  controversy, 
and  upon  the  character  of  the  parties :  that  is,  their  jurisdiction 
extends  to  certain  classes  of  cases,  whoever  may  be  parties, — ^nd 
to  controversies  between  certain  descriptions  of  parties^  whatever 
may  be  the  nature  of  the  controversy.  In  other  words,  if  the  case 
'  arises  under  the  Constitution,  &c.  or  if  it  is  of  admiralty  or  mari- 
time jurisdiction,  it  matters  not  who  may  be  the  parties ;  and  if, 
on  the  other  hand,  the  controversy  is  one  afibcting  ambassadors, 
&c.  or  if  the  United  States,  arc  plaintifis,  or  if  it  is  between  citi- 
zens of  difierent  States,  &c.  it  matters  not  what  may  be  the  nature 
of  the  controversy. 

Such  is  the  general  grant  of  judicial  power  ih  the  Constitution . 
But  in  order  to  understand  its  practical  operation  in  our  system, 
it  is  necessary  to  descend  ^somewhat  more  into  detail. 

The  jurisdiction  of  courts  is  either  original  or  appellate :  and 
again  it  is  either  exclusive  or  concurrent:  and  in  the  disposition 
which  has  been  made  of  the  mass  of  power  thus  granted,  it  will 
be  found  to  have  been  partitioned  out  among  the  different  tribunals 
under  each  of  these  various  forms.  This  has  been  effected  partly 
by  the  framers  of  the  Constitution  themselves, — but  chiefly  by  Con- 
gress in  the  exercise  of  the  ample  powers  confided  io  them  over 
the  details  of  the  subject. 

The  Constitution,  (Article  3,  §  %)  provides  that  the  Supreme 
Court  shall  have  original  jurisdiction. 

1.  In  all  cases,  afiecung  ambassadors,  other  public  ministers 
and  consuls :  and 

learned  jadge^  **  le&vea  the  mind  strongly  impreMed  with  the  importance  of  them 
to  the  preservation  of  the  tranqnillity,  the  eqoal  sovereignty,  and  equal  right  of  the 
people." 

(a)  This  amendment  was  adopted  in  consequence  of  the  decision  in  the  case 
mentioned  in  the  last  preceding  note»  (a)  by  which  a  State  was  held  to  be  tueahU* 
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2.  In  those  cases  in  which  a  State  shall  be  a  party. 

It  also  provides  that  in  all  the  other  cases  before  mentioned,  the 
Supreme  Court  shall  have  appellate  jurisdiction,  both  as  to  law 
and  fact,  with  stick  exertions  and  under  such  regulations  as  Con^ 
gress  shall  make. 

Upon  this  footing,  (with  the  exceptions  of  the  provisions  secur* 
ing  the  trial  by  jury,)  the  subject  is  left  by  the  Constitution. 

2.  Acts  of  Congress, 

II  is  necessary  therefore  now  to  take  a  cursory  view  of  the 
acts  of  Congress  in  relation  to  it,  and  then  briefly  to  notice  certain 
judicial  decisions  by  which  their  construction,  as  well  as  that  of 
the  constitutional  provisions  above  recited,  has  been  to  a  great  ex- 
tent definitively  settled. 

General  and  miscellaneous  provisions. 

By  the  judicial  act  already  mentioned,  passed  September  24, 
1789,  (vol.  2.  p.  56,  §  13,)  it  is  enacted  that  "the  Supreme  Court 
shall  have  exclusive  jurisdiction,  of  all  controversies  of  a  civil 
nature, 

1.  Where  a  State  is  a  party,  except,  between  a  State  and  its 
citizens ;  and  except  also,  between  a  State  and  citizens  of  other 
Statesi  or  aliens :" 

2.  That  in  cases  falling  within  this  latter  exception,  viz.  between 
a  State  and  citizens  of  other  States,  or  aliens,  "  it  shall  have  ori' 
ginal  but  not  exclusive  jurisdiction  f 

3.  That  it  '*  shall  have  exclusively  all  such  jurisdiction  of  suits  or 
proceedings  ag'ains/  ambassadors,  or  other  public  ministers,  or  their 
domestics,  or  domestic  servants,  as  a  court  of  law  can  have  or  ex- 
ercise consistently  with  the  law  of  nations : 

4.  Original  but  not  exclusive  jurisdiction  of  all  suits  brought  hy 
ambassadors,  or  other  public  ministers,  or  in  which  a  consul  or 
vice-consul  shall  be  a  party :" 

5.  That  it  "  shall  have  power  to  issue  writs  of  prohibition  to  the 
district  courts,  when'  proceeding  as  courts  of  admiralty  and  mari- 
time jurisdiction :  and, 

6.  Writs  of  mandamusy  in  cases  warranted  by  the  principles 
and  usages  of  law,  to  any  cburts  appointed,  or  persons  holding 

office,  under  the  authority  of  the  United  States. 
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By  the  14th  section  of  the  same  act,  (vol.  2.  p.  62,)  it  is  Turther 
enacted,  that  all  the  courts  of  the  United  States  shall  have  power 
.  to  issue, 

1.  Writs  of  scire  facias  f 

2.  **  Writs  of  habeas  corpus ;  and** 

3.  "  All  oUier  writs  not  specially  provided  for  by  statute,  whica 
may  be  necessary  for  the  exercise  of  their  respective  jurisdictions^ 
and  agreeable  to  the  principles  and  usages  of  law." 

The  authority  to  grant  writs  of  habeas  corpus,  is  also  by  this 
section  given  to  any  single  justice  of  the  Supreme  Court,  as  well 
as  well  as  to  the  several  judges  of  the  District  Courts.  It  is  how- 
ever provided  **  that  writs  of  habeas  corpus  shall,  in  no  case«  ex- 
tend to  prisoners  in  jail,  unless  where  they  are  in  custody  under 
or  by  color  of  the  authority  of  the  United  States,  or  are  committed 
for  trial  before  some  court  of  the  same,  or  are  necessary  to  be 
brought  into  Court  to  testify." 

But  the  authority  of  the  national  judiciary  relative  to  the  writ 
of  habeas  corpus,  conferred  by  this  early  act,  has  been  greatly  en- 
larged by  the  act  of  March  2,  1833,  (vol.  8,  p.  792,  f  7,)  whereby 
either  of  the  justices  of  the  Supreme  Court,  or  a  judge  of  any  dis- 
trict is  empowered,  in  addition  to  the  authority  already  conferred 
by  law,  to  grant  writs  of  habeas  corpus  in  all  cases  of  a  prisoner 
or  prisoners  in  jail  or  confinement,  where  he  oi  they  shall  be  com- 
mitted or  confined  on  or  by  any  authority  of  law,  for  any  act  donct 
or  omitted  to  be  done,  in  pursuance  of  a  law  of  the  United  States, 
or  in  pursuance  of  any  order,  process  or  decree,  of  any  judge  or 
court  thereof,  any  thing  in  any  act  of  Congress  to  the  contrary 
notwithstanding. 

This  enactment  it  will  be  perceived,  has  especial  reference  to 
commitments  by  the  courts  and  magistrates  of  the  several  states ; 
and  was  designed  to  meet,  as  indeed  it  is  well  known  to  have 
grown  out  of,  the  case  of  an  assumption  by  a  state  of  a  hostile 
attitude  towards  the  national  government.  The  same  section 
therefore  provides  that  if  any  person  or  persons  to  whom  such 
writ  of  habeas  corpus  may  be  directed,  shall  refuse  to  obey  the 
same,  or  shall  neglect  or  refuse  to  make  return,  or  shall  make  a 
false  return  thereto,  in  addition  to  the  remedies  already  given  by 
law,  he  or  they  shall  be  deemed  and  taken  to  be  guilty  of  a  misr 
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demeanor,  and  shall,  on  conviction  before  any  coart  of  competent 
jurisdiction  be  punished  by  fine,  not  exceeding  one  thousand  dollars, 
and  by  imprisonment,  not  exceeding  six  months, or  by  either, accord-- 
ing  to  the  nature  and  aggravation  of  the  ease. 

By  the  words  *'  other  writs^  as  used  in  the  14th  section  of  the 
judicial  act  above  cited,  doubtless  were  meant,  among  others* 
writs  of  ne  exeat,  and  of  injunction :  and  by  '*  an  act  in  addition 
to"  this  act,  passed  March  2,  1793,  (vol.  2,  p.  366,  §  5»)  it  is  pro- 
vided that  these  writs  may  be  granted  by  any  judge  of  the  Supreme 
Court,  in  cases  where  they  might  be  granted  by  the  Supreme  or 
Circuit  Court.    But  this  section  also  declares, 

1.  That  no  writ  of  ne  exeat  shall  be  granted  unless  a  suit  in 
equity  be  commenced  and  satisfactory  proof  be  made  to  the  court 
01  judge  granting  the  same,  that  the  defendant  designs  quickly  to 
depart  from  the  United  States. 

2.  That  no  writ  of  injunction  shall  be  granted  to  stay  proceed- 
ings in  any  court  of  a  State,  nor,  in  any  case^  without  reasonable 
notice  to  the  adverse  party,  or  his  attorney,  of  the  time  and  place 
of  moving  for  the  same. 

These  prohibitory  limitations  it  will  be  readily  perceived,  apply 
as  well  to  the  court,  as  to  the  individual  judge. 

By  the  30th  section  of  the  judicial  act,  the  courts  of  the  United 
States  are  expressly  authorized  to  grant  a  **  dedimus  potestatem  to 
take  depositions  according  to  common  usage,  where  it  may  be 
necessary  to  prevent  a  failure  or  delay  of  justice."    (vol.  2,  p.  69.) 

The  courts  of  the  United  States  are  also  expressly  empowered, 
(act  of  September  24,  1789,  vol.  2,  p.  63,  §  17,)  "  to  grant  new 
trials,  in  cases  where  there  has  been  a  trial  by  jury,  for  reasons 
for  which  new  trials  have  usually  been  granted  in  courts  of  law, 
and  to  impose  and  administer  all  necessary  oaths  or  affirmations, 
and  to  punish  by  fine  or  imprisonment,  at  the  discretion  of  the  said 
courts,  all  contempts  of  authority  in  any  cause  or  hearing  before 
the  same  ;(a)  and  to  make  and  establish  all  necessary  rules  for 

(a)  By  an  act  passed  at  the  last  session  of  Congress,  (Marcli  2, 1831,  chapter  98,) 
this  power  is  limited  and  defined  as  follows : 
i  **  Seo.  1.  That  the  powers  of  the  several  courts  of  the  United  States  to  issue  at- 

tachments and  inflict  sunmary  punishments  for  contempts  of  court,  shall  not  he 
construed  to  extend  to  any  cases  except  the  misbehavior  of  any  person  or  persons 


OF  THE  JURISDICTION  OF  THE  SUPREME  COURT.        18 

the  orderly  conducting  of  business  in  the  said  courts,  provided 
such  rules  are  not  repugnant  to  the  laws  of  the  United  States.'' 

This  last  mentioned  power,  of  making  rules^  ^.  is  more  fully 
and  explicitly  granted  by  §  7,  of  the  act  above  referred  to,  of 
March  2,  1793,  (vol.  2,  p.  367,)  by  which  it  is  declared  to  **be 
.awful,  for  the  several  courts  of  the  United  States,  from  time  to 
time,  as  occasion  may  require,  to  make  rules  and  orders  for  their 
respective  courts  directing  the  return  of  writs  and  process,  the 
filing  of  declarations,  and  other  pleadings,  the  taking  of  rules,  the 
eoteriog  and  making  up  judgments  by  default,  and  other  matters 
in  the  vacation  ;  and  otherwise,  in  a  manner  not  repugnant  to  the 
.aws  of  the  United  Slates,  to  regulate  the  practice  of  the  said 
courts,  respectively,  as  shall  be  (it  and  necessary  for  the  advance- 
ment of  justice,  and  especially  to  that  end  to  prevent  delays  in 
proceedings." 

By  an  act  passed  July  16,  1798,  (vol.  3,  p.  113,  §  1,)  it  is  also 
enacted  ••  that  ihe  judges  of  the  Supreme  Court,  and  of  the  several 
district  courts  shall,  respectively,  have  the  like  power  and  author- 
ity to  hold  to  security  of  the  peace  and  for  good  behavior,  in  cases 
arising  under  the  constitution  and  laws  of  the  United  Slates,  as 
may  or  can  be  lawfully  exercised  by  any  judge  or  justice  of  the 
peace  of  the  respective  States,  in  cases  cognizable  before  them." 

The  34th  section  of  the  judiciary  act  of  1780,  (vol.  2,  p.  70,) 
enacts  ••  that  the  laws  of  the  several  States,  except  where  the  con- 
stitution, treaties,  or  statutes,  of  the  United  States  shall  otherwise 
require  or  provide,  shall  be  regarded  as  jniles  of  decision  in  trials 


in  the  pretence  of  the  mid  coarts,  or  so  near  thereto  as  to  obstruct  the  adminlstra' 
tioB  of  justice,  the  misbehavior  of  any  of  the  officers  of  the  said  coorts  in  their  offi* 
oial  tranractioDs,  and  the  disobedience  or  resistance  by  any  officer  of  the  said  coorta, 
party,  jorar,  witness,  or  any  other  person  or  perMns,  to  any  lawful  writ,  process,  or- 
der, rule,  decree,  or  command  of  the  said  courts. 

"  See.  2.  That  if  any  person  or  persons  shall  corruptly,  or  by  threats  or  force,  en. 
deayor  to  influence,  intimidate  or  impede  any  juror,  witness,  or  officer,  in  any  court 
of  the  United  States  in  the  discharge  of  his  duty,  or  shall,  corruptly,  or  by  threats 
or  force,  obstxnct  or  impede,  or  endeavor  to  obstract  or  impede  the  due  administra- 
tion of  justice  therein,  every  person  or  persons,  so  offending,  shall  be  liable  to  pro- 
secution therefor,  by  indictment,  and  shall,  on  conviction  thereof,  be  punished,  by 
fine  not  eic«eding  Ave  hundred  dollars,  or  by  imprisonment,  not  exceeding  three 
months,  or  both,  acooniio^  to  the  naiuro  or  aggimvation  ot  the  offboce." 
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at  common  law,  in  the  courts  of  the  United  Slates,  in  cases  where 
they  apply.** 

Jurisdiction  upon  writ  of  error ,  appeal  and  certificate  of  opinions 

opposed. 

It  remains  to  state  the  highly  important  legislative  provisions 
regulating  the  exercise  by  the  Supreme  Court,  of  its  revisional 
power  over  the  proceedings  of  the  oiher  federal  courts  and  of  the 
Stale  courts,  by  writs  of  error,  appeal  and  certificate. 

From  the  Circuit  Courts,']  The  judicial  act,  (vol.  2,  p.  64,  §  22.) 
declares  that  "  final  judgments  and  decrees  in  a  Circuit  Court,  in 
civil  actions  and  suits  in  equity,"  may  be  re-examined  and  reversed 
or  affirmed  in  the  Supreme  Court,  upon  writ  of  error,  which  have 
been, 

1.  Brought  there  by  original  process,  (i.  e.  originally  instituted 
therej)  or, 

2.  Removed  there  from  the  courts  of  the  several  States  :  or, 

3.  Removed  there  by  appeal  from  a  district  court ;  provided 
the  matter  in  dispute  exceeds  the  sum  or  value  of  two  thousand 
dollars,  exclusive  of  costs. 

Under  this  provision  it  will  be  observed  the  mode  of  removal, 
whatever  might  be  the  nature  of  the  suit,  was  by  writ  of  error:  and 
so  it  was  held  in  the  case  of  Blaine  v.  Ship  Charles  Carter,  4 
Dall.  22. 

But  this  was  subsequently  altered  and  the  appellate  power  of 
the  Supreme  Court  also  extended,  by  the  act  of  March  3,  1803, 
(vol.  3,  p.  560,  ^  2.)  by  which  an  appeal  to  the  Supreme  Court 
was  given  instead  of  a  writ  of  error,  "  from  all  final  judgments  or 
decrees  rendered,  or  to  be  rendered,  in  any  circuit  court,  or  in  any 
district,  court  acting  as  a  circuit  court,  in  any  cases  of  equity,  of  ad* 
miralty  and  maritime  jurisdiction,  and  of  prize  or  noprize,{a)  wh^re 
the  matter  in  dispute,  exclusive  of  costs,  shall  exceed  the  sum  or 
value  of  two  thousand  dollars :"  and  so  it  was  held  in  the  case  of 
the  San  Pedro,  2  Wheat.  132. 

Upon  the  provision  of  the  judicial  act  above  referred  to,  giving 
a  writ  of  error  to  the  Supreme  Court  from  the  final  decisions  of 

(a)  This  provifiion,  bo  far  as  admiralty  and  prize  causes  are  concerned,  it  is 
obTiooff,  is  applicable  to  the  Circuit  Court9,  only  as  appellaU  tribunals. 
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the  circuit  courts  on  "  appear  from  the  district  courts,  the  nice 
question  arose  at.  an  early  period,  whether  the  term  appeal  vf as 
there  used  in  its  general  sense,  as  descriptive  of  appellate  jurisdic- 
tion without  regard  to  the  particular  mode,  by  which  a  cause  is 
transmitted  to  that  jurisdiction,  or  in  its  ordinary  technical  sense, 
expressive  of  the  civil  law  mode  of  removal,  as  contradistinguished 
from  the  common  law  process  ot.  writ  of  error.  The  latter  was 
held  to  be  its  true  sense.  The  Untied  States  v.  Goodwin^  7 
Cranch,  108;  The  Untied  States  v.  Gordon  et  al  lb.  387;  The 
United  States  v.  Ten  Broeck,  2  Wheat.  248 ;  The  United  States 
v.  Barker^  lb.  395. 

From  this  construction  it  followed,  therefore,  that  no  judgment 
of  a  circuit  court,  in  a  case  brought  before  it  by  writ  of  error 
from  a  district  court,  could  be  re-examined  in  the  Supreme  Court. 
This  arbitrary  distinction  continued  until  it  was  abolished  by  the 
recent  act  of  July  4,  1840,  (chap.  20,  §  3.)  by  which  it  is  enacted, 
"  That  writs  of  error  shall  lie  to  the  Supreme  Court  from  all 
judgments  of  a  circuit  court,  in  cases  brought  there  by  writs  of 
error  from  the  district  court,  in  like  manner  and  under  the  same 
regulations,  limitations  and  restrictions,  as  are  now  provided  by 
law  for  writs  of  error  to  judgments  rendered  upon  suits  originally 
brought  in  the  circuit  court.^' 

By  ••  an  act  to  amend  the  judicial  system  of  the  United  States,** 
passed  April  29,  1802^  (vol.  3.  p.  482.  §  6,)  it  is  provided,  "that 
whenever  any  question  shall  occur  before  a  circuit  court,  upon 
which  the  opinions  of  the  Judges  shall  he  opposed^  the  point  upon 
which  the  disagreement  may  happen  shall,  during  the  same  term, 
upon  the  request  of  either  party  or  their  counsel,  be  stated  under 
the  direction  of  the  judges,  and  certified,  under  the  seal  of  the  court, 
to  the  Supreme  Court,  at  their  next  session  to  be  held  thereafter ; 
and  shall  by  the  said  court  be  finally  decided.  And  the  decision 
of  the  Supreme  Court,  and  their  order  in  the  premises,  shall  be 
remitted  to  the  circuit  court,  and  be  there  entered  of  record,  and 
shall  have  efiect  according  to  the  nature  of  the  said  judgment  or 
order:  Provided,  That  nothing  herein  contained  shall  prevent  the 
cause  from  proceeding,  if,  in  the  opinion  of  the  court,  further  pro- 
ceedings can  be  had  without  prejudice  to  the  merits :  And  pro- 
vided also,  That  imprisonment  shall  not.  be  allowed,  nor  punish- 
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ment  in  any  gase  be  inflicted,  where  the  judges  of  the  said  court 
are  divided  in  opinion  upon  the  question  touching  the  said  impri« 
sonment  or  punishment." 

From  certain  District  Courts.']  The  judicial  act  divides  the 
whole  Union  into  districts,  and  then  arranges  the  districts  into 
circuits.  But  the  district  of  Kentucky  was  not  embraced  within 
any  of  those  circuits ;  and  with  regard  to  that  district  it  was,  by 
the  judicial  act,  (§  10,)  enacted,  that  the  district  court  therein, 
should,  besides  its  ordinary  jurisdiction,  have  jurisdiction  of  all 
other  causes,  except  of  appeals  and  writs  of  error,  cognizable  in 
a  circuit  court ;  and  further,  that  writs  of  error  and  appeals(a) 
should  lie  from  decisions  therein  to  the  Supreme  Court,  in  the 
same  causes,  as  from  a  circuit  court  to  the  supreme  court,  and 
under  the  same  regulations. 

Since  this  act  several  other  districts  of  this  description  have 
been  created,  aqd  the  provisions  of  this  section  extended  to  them» 
as  will  be  hereafter  more  particularly  stated,  in  treating  of  the  dis- 
trict courts. 

From  the  State  Courts.']  By  the  25th  section  of  the  judiciary 
act,  (vol.  3,  p.  65,)  it  is  enacted  that  a  final  judgment  or  decree 
in  any  suit,  in  the  highest  court  of  law  or  equity,  in  which  a  deci- 
sion could  be  had,  of  a  Slate,  may  be  re-examined  and  reversed 
or  affirmed  in  the  Supreme  Court  of  the  United  States,  upon  a 
writ  of  error. 

1.  In  which  suit  is  drawn  in  question  the  validity  of  a  treaty 
or  statute  of,  or  an  authority  exercised  under,  the  United  States^ 
and  the  decision  is  against  the  validity  of  such  treaty,  statute^  or 
authority  :  or, 

2.  Where  is  drawn  in  question  the  validity  of  a  statute  of,  or 
authority,  exercised  under,  any  State  on  the  ground  of  such  stat- 
ute, or  authority  being  repugnant  to  the  constitution,  treaties,  or 
laws  of  the  United  States,  and  the  decision  is  in  favor  of  the  validity 
of  such  statute  of,  or  authority  exercised  under,  the  State :  or, 

3.  Where  is  drawn  in  question  the  construction  of  any  clause 

(a)  It  will  be  perceived  that  the  word  **  appedUT  was  either  unintenUonally  uaed 
here,  or  else,  inadvertently  omitted'  in  the  2Sid  section  above  quoted. 
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of  the  constitution,  or  of  a  treaty,  or  statute  of,  or  commission 
held  under  the  United  States,  and  the  decision  is  against  the  title, 
right,  privilege,  or  exception,  specially  set  up  or  claimed  by  cither 
party,  ufider  such  clause  of  the  constitution,  treaty,  statute,  or  com- 
mission. **  But  no  other  error  shall  be  assigned  or  regarded  as  a 
ground  of  reversal,  in  any  such  cause  as  aforesaid,  than  such  as 
appears  on  the  face  of  the  record^  and  immediately  respects  the 
before  mentioned  questions  of  validity  or  cojistruction  of  the  said 
constitution,  treaties,  statutes,  commissions,  or  authorities  in  dis- 
pute."* 

3.  Judicial  Decisions. 

It  remains,  lastly,  to  notice  the  decisions  of  the  Sapreme  Court 
of  the  United  States  relative  to  some  of  these  various  constitu- 
tional and  statutable  provisions,  by  which  their  true  construction 
has  been  fixed  and  their  practical  operation  defined.  In  doing  so, 
however,  it  would  not  be  compatible  with  the  plan  of  this  work  to 
enter  very  extensively  into  the  reasonings  of  the  court.  For  a  full 
explanati  >n  of  the  grounds  of  those  decisions,  the  student  is  re- 
ferred to  the  reports  themselves. 

Original  Jurisdiction. 

1.  With  respect  to  the  very  limited  original  jurisdiction  of  the 
Supreme  Court,  as  declared  in  the  constitution,  (embracing,  as  it 
will  be  recollected,  only  those  cases  affecting  ambassadors  and 
other  public  ministers  and  consuls ;  and  those  in  which  a  state  may 
be  a  party,)  it  has  been  decided  that  Congress  have  no  power  to 
extend  it.    Marhury  v.  Madison,  1  Cranch,  137. 

Upon  this  ground,  so  much  of  the  13th  section  of  the  judiciary 
act  as  purports  to  authorize  the  Supreme  Court  to  issue  writs  of 
mandamus,  <'  to  persons  holding  office  under  the  United  States,"  (a) 
was  held  to  be  void.  The  court  therefore,  for  this  reason  alone, 
refused  to  grant  a  mandamus  to  the  Secretary  of  State  of  the 
United  States,  commanding  him  to  deliver  a  civil  commission  ille- 
gally withheld.  To  issue  the  writ  in  such  a  case,  the  court  re* 
marked,  would  be  essentially  the  same  as  to  entertain  an  original 
suit  for  the  paper,  and  would  be  the  exercise,  not  of  an  appellate, 

a)  Soe  ante,  p.  10. 
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but  of  original  jurisdiction  ;  the  true  criterion  of  appellate  juris- 
diction being,  that  it  revises  and  corrects  the  proceedings  in  a  cause 
already  instituted  and  does  not  create  that  cause.  But  the  firaniers 
of  the  constitution  had  thought  proper  to  designate  the  cases  over 
which  the  court  should  be  vested  with  original  jurisdiction,  and  to 
declare  that  in  all  others  to  which  the  judicial  power  of  the  United 
States  extends,  its  jurisdiction  should  be  appellate — and  this  affirm- 
ative grant  of  original  jurisdiction  in  the  constitution  implied  a  ne* 
gative  upon  its  exercise  in  any  other  case. 

2.  The  power  of  the  Supreme  Court  to  entertain  original  juris- 
diction of  suits  of  any  description  against  a  state,  has  been  repeat- 
edly and  very  earnestly  contested,  on  the  ground  that  Congress 
had  prescribed  no  sufficient  rules  of  procedure  adapted  to  the  na- 
ture of  the  case,  and  that  the  court  possessed  no  adequate  means 
of  enforcing  its  judgments.  This  question  was  very  elaborately 
examined  by  the  court  in  the  early  case  of  Chisholm  v.  The  State 
of  Georgia,  (2  Dallas,  419,)  and  the  above  mentioned  objections^ 
(Mr.  Justice  Iredell  dissenting,)  were  decided  to  be  invalid.  This 
jurisdiction  has  since  repeatedly  been  denied,  but  uniformly  affirmed 
by  the  court.  In  the  late  case  of  The  State  of  Rhode  Island  v. 
The  State  of  Massachusetts^  (12  Peters,  657,)  which  was  a  suit  in 
equity  brought  to  ascertain  and  establish  the  boundary  between 
the  States,  the  jurisdiction  was  again  strenuously  contested  on  the 
part  of  Massachusetts,  not  only  on  the  above  mentioned  grounds, 
but  also  on  the  ground  that  the  matter  in  controversy,  pertaining, 
as  i(  did,  to  the  rights  of  sovereignty  of  the  respective  parties,  was 
not  in  its  nature  a  subject  (or  judicial  cognizance :  in  other  words, 
that  the  question  presented  for  decision  was  a  political  and  not  a 
judicial  question.  The  court,  in  a  very  elaborate  and  able  opinion 
delivered  by  Mr.  Justice  Baldwin,  sustained  its  jurisdiction  over 
the  case,  Mr.  Chief  Justice  Taney,  however,  dissented  from  the 
opinion  of  the  court,  on  the  ground  last  above  indicated,  viz.,  that 
this  was  a  contest  for  rights  of  sovereignty  and  jurisdiction,  and 
therefore  not  a  fit  subject  fof*  judicial  cognizance  and  control.  Mr, 
Justice  Barbour  concurred  in  the  result  of  the  opinion,  but  desired 
to  be  understood  as  not  adopting  all  the  reasoning  by  which  the 
court  had  arrived  at  its  conclusion.  Mr.  Justice  Story  did  not  sit 
in  the  case. 
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3.  One  of  the  descriptions  of  cases  to  which,  as  we  have  seen, 
the  original  jurisdiclion  of  the  Supreme  Court  is  declared  by  the 
constitution  to  extend,  is  that  in  which  a  state  is  sued  by  ^foreign 
state. 

The  only  ca^e  in  which  this  branch  of  jurisdiction  is  known  to 
have  been  invoked,  is  that  of  The  Cherokee  Nation  of  Indians  v. 
The  State  of  Georgia^  5  Peters,  1.  But  it  was  decided,  Mr. 
Justice  Thompson  and  Mr.  Justice  Story  dissenting,  that  the 
Cherokecs  was  not  a  foreign  state  in  the  sense  in  which  the  term 
is  used  in  the  constitution,  and  that  they  were  therefore  incompe* 
tent  to  maintain  their  suit  in  that  character.  It  was  admitted  that 
they  we^e  a  stofe,  having  been  uniformly  recognized  by  the  go- 
vernment of  the  United  States  as  a  people  capable  of  maintaining 
the  relations  of  peace  and  war ;  of  being  responsible  in  their  poli- 
tical character  for  the  violation  of  their  engagements,  and  for  ag- 
gressions committed  on  the  citizens  of  the  United  States  by  indi- 
viduals of  their  community.  But  it  was  denied  that  they  were  a 
foreign  state ;  the  condition  of  th6  Indians  in  relation  to  the  United 
States  being  sui  generis,  and  such  as  to  constitute  them  rather  do- 
mestic dependent  nations  than  foreign  nations. 

4.  In  order  to  enable  the  Supreme  Court  to  entertain  jur'sdic- 
tion  of  a  cause  upon  Xhe  ground  that  a  State  is  a  party ^  it  is  not 
sufficient  that  a  state  may  be  consequentially  affected ;  but  a  State 
must  be  a  party  in  fact,  if  not  in  name,  at  least  substantially. 
Fowler  et  ah  v.  Lindsey  el  aU  3  Dallas  41 1.  See  also  4  Dallas 
3,  and  1  Peters,  121. 

5.  Another  important  question  affecting  this  branch  of  the  juris* 
diction  of  t^e  Supreme  Court,  or  rather  that  part  of  it  which  re- 
lates to  ambassadors,  &c.,  viz.,  whether  according  to  the  consti- 
tution, it  is  not  also  exclusipe^  has  arisen  and  been  several  times 
brought  undo."  discussion,  bat  must  be  considered  as  still  undeter- 
mined. 

This  question  is  the  more  interesting,  because,  in  addition  to  its 
own  intrinsic  importance  abstractly  considered,  it  involves  also  the 
constitutionality  of  another  part  of  the  Idth  section  of  the  judicial 
act,  one  part  of  which,  as  has  just  been  stated,  has  been  pronounced 
invalid :  for  it  will  be  recollected,  that  in  regard  both  to  those 
cases  which  affect  ambassadors,  &c.,  and  to  those  in  which  a 
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State  is  a  party,  the  jarisdictioD  of  the  Sapreme  Court  is  by 
section  declnred  to  be  exdosive^  only  under  eertain  dicorostanoes 
and  with  express  exceptions. 

In  the  case  of  the  UnUed  Siaies  ▼.  Ravara,  (2  Daflas,  297,)  id 
the  Circuit  Court  for  the  District  of  PennsylYania,  upon  motioo 
to  quash  an  indictment  against  a  consul  for  want  of  juriadidioD,  it 
was  held  by  judges  Wilson  and  Peters,  judge  Iredell  (a)  disserting, 
that  the  grant  of  original  jurisdiction  by  the  constitution  to  the 
Supreme  Court,  did  not  preclude  congress  from  vesting  a  concur^ 
rent  jurisdiction  in  other  coorts  orer  the  same  causes. 

On  the  other  hand  this  decision  has  been  considered  as  seriously 
impugned  by  the  case  of  Marbury  ▼.  Madison  above  referred  to, 
(1  Cranch«  137.)  See  also  5  Serg.  and  Rawie,  545.  It  is  to  be 
observed,  however,  that  this  was  not  a  point  in  judgment  in  the 
case  of  Marbury  v.  Madison^  and  that  the  same  learned  judge 
who  pronounced  the  decision,  has  since,  in  the  xsase  of  Cohens  v. 
Virginia^  (6  Wheaton,  264,)  strongly  inculcated  caution  in  the 
application  of  his  powerful,  but  somewhat  excursive  reasoning- in 
that  case. 

In  the  case  of  the  UnUed  Siaies  v.  Ortega,  (11  Wheat  467,) 
this  was  treated  and  left  by  the  Supreme  Court,  as  stiU  an  open 
question. 

Appellaie  Jurisdiction. 

Respecting  the  far  more  extensive  and  important  jurisdiction  of 
the  Supreme  Court,  as  an  appellaie  tribunal,  its  decisions  are  much 
more  numerous. 

1.  This  branch  of  its  jurisdiction  being  given  by  the  constitu- 
tion, **  with  such  exceptions  and  under  such  regulations  as  Con- 
gress shall  make,"  caa  only  he  exercised  in  pursuance  of  ike  ads 
of  Congress.  The  question,  therefore,  in  any  given  case  whether 
the  court  possesses  appellate  jurisdiction  over  it,  resolves  itself 
into  the  simple  inquiry  whether  such  case  falls  within  the  legisla- 
tive provisions  enacted  in  pursuance  of  the  constitution  relative  to 
the  exercise  of  this  branch  of  jurisdiction.  If  Congress  have  pro- 
vided no  rule  of  proceeding  applicable  to  the  case,  no  cognizance 

(a)  FanaeAj  the  Cireiiit  Court  wnm  eooipcned  of  three 


OF  THE  JURISDICTION  OF  THE  SUPREME  COURT.  21 

can  be  taken  of  it.  Wiscat  v.  Dauchi/t  3  Dallas,  821.  It  is  not, 
however,  to  be  understood  by  this  that  the  appellate  powers  of 
the  Supreme  Court  are  given  to  it  by  the  judicial  act.  They  are 
given  by  the  constitution.  For  had  this  act  merely  organized  the 
court,  without  defining  or  limiting  its  jurisdiction,  it  must  have 
been  considered  as  possessing  all  the  jurisdiction  which  the  consti- 
tution assigns  it.  In  that  case,  the  legislature,  by  omitting  to  ex- 
ercise the  right  of  excepting  from  its  constitutional  powers,  would 
necessarily  have  left  those  powers  undiminished.  The  doctrine 
of  the  case  of  Wiscat  v.  Dauchy,  results  from  the  fact  that  Con- 
gress  in  proceeding  to  carry  this  part  of  the  constitution  into  ef- 
fect, have  provided  extensively  for  the  exercise  of  this  branch  of 
jurisdiction. 

Congress  are  to  be  understood  as  having  intended  to  execute 
the  power  they  possessed  of  making  exceptions.  For  though  they 
have  not  made  those  exceptions  in  terms,  yet  their  affirmative 
description  of  the  appellate  power  of  the  court  implies  a  negative 
upon  the  exercise  of  such  constitutional  appellate  power  as  is  not 
comprehended  within  it.  Durousseau  v.  The  United  Slates^  6 
Cranch,  307.  See  also,  in  illustration  of  this  principle,  the  case  of 
Clarke  v.  Bazadone^  (1  Cranch,  212,)  in  which  it  was  held  that  a 
writ  of  error  did  not  lie  to  the  Supreme  Court  from  a  court  of 
the  United  States  for  the  Territory  North-west  of  the  Ohio,  be- 
cause it  had  not  been  authorized  by  Congress. 

2.  In  conformity  with  this  principle,  it  has  been  decided  that  the 
Supreme  Court  possesses  no  appellate  jurisdiction  in  any  form, 
from  the  circuit  courts  in  criminal  cases  :  no  such  power  having 
been  confided  to  it  by  Congress.  United  States  v.  Moore,  3 
Cranch,  159.  Ex  parte  Kearney, 1  Wheat.  38.  Ex  parte  Wat- 
kins,  3  Peters,  193. 

It  is,  therefore,  only  when  the  opinions  of  the  judges  of  the 
circuit  court  are  opposed,  and  certified  in  pursuance  of  the  6ih 
section  of  the  act  of  April  29,  1802,  (vol.  3,  p.  482,)  (a)  that  any 
question  arising  in  a  criminal  case  before  the  Circuit  Court  can  be 
brought  before  the  Supreme  Court  for  decision.  In  other  words 
the  judgments  of  the  Circuit  Court  in  criminal  cases  ?Lxe  final 

{a)  See  ante,  p.  15. 
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3.  In  the  case  of  Martin  v.  Hunter.  (1  Wheat.  304,)  the  con^ 
stitutionaliiy  of  the  25th  section  of  the  judicial  act,  providing  for 
the  reexamination  by  the  Supreme  Court  in  certain  cases  of  tiuo 
judgments  of  State  Courts,  (a)  was  strenuously  drawn  in  question 
by  the  counsel  for  the  defendant  in  error,  upon  the  ground  that  the 
appellate  power  of  the  court,  was,  according  to  the  true  construc- 
tion of  the  constitution,  limited  to  proceedings  in  the  inferior 
national  judicatories.  But  the  validity  of  the  law  was  most 
elaborately  and  ably  vindicated,  and  fully  maintained  by  the  Su- 
preme Court. 

The  appellate  jurisdiction  of  the  court,  in  this  form,  had  before, 
as  it  has  since,  been  repeatedly  exercised,  and  is  now,  especially 
after  the  ample  and  explicit  confirmation  of  it  in  the  case  of 
Cohens  v.  Virginia,  (6  Wheat.  264,)  to  be  regarded  as  definitively 
settled. 

4.  In  this  last  mentioned  case  of  Cohens  v.  Virginia^  it  was 
also  decided,  that  the  circumstance  of  a  State  being  a  party,  (this 
case  being  a  criminal  prosecution  against  a  citizen  of  Yirg'nia  for 
a  violation  of  a  law  of  that  State,)  constituted  no  objection  to  the 
exercise  of  this  appellate  jurisdiction;  the  validity  of  a  statute  of 
a  state  being  drawn  in  question  on  the  ground  of  its  repugnancy 
to  a  law  of  the  United  States,  and  the  decision  having  been  in  favor 
of  its  validity ;  and  no  exception  of  cases  of  this  description  hav- 
ing been  made  by  Congress, 

In  this  case  the  whole  subject  of  the  judicial  authority  of  the 
Union  over  the  state  judicatories,  was  canvassed  by  the  Chief  Jus- 
tice in  a  most  masterly  and  instructive  manner. 

It  is  proper  here  also,  somewhat  more  explicitly  to  add,  that  al- 
though, as  has  been  seen,  (b)  the  Supreme  Court  can  exercise  ori- 
^fna/ jurisdiction  only  in  those  two  descriptions  of  cases  in  which 
it  has  in  terms  been  confided  to  them  by  the  constitution,  and,  al- 
though it  is  declared  by  the  constitution  that  in  all  the  oM^r  cases, 
it  shall  have  appellate  jurisdiction,  yet  that  there  is  no  constitutional 
restraint  upon  its  exercise  of  appellate  jurisdiction  in  any  case  to 
which  the  judicial  power  of  the  United  States  extends,  though  it 

(a)  See  ante,  p.  16. 

(b)  See  ante,  p.  17. 
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shonid  be  a  case  falling  'within  its  original  jurisdiction.  Cohens  v. 
Virginia,  6  Wheal.  264. 

5.  By  the  judicial  act,  as  has  already  been  seen,  (a)  it  is  only  the 
^na/ judgments  and  decrees  of  the  courls  of  ihe  states,  and  of  the 
circuit  courts  of  the  United  States,  which  are  subject  to  re-exami- 
nation in  the  Supreme  Court. 

In  reference  to  this  limitation  it  has  been  determined,  that  a  writ 
of  error  will  not  lie  from  a  decree  (6)  in  a  circuit  court  upon  a 
bilf  in  rquily,  overruling  a  plea,  and  ordering  the  defendant  to  an* 
swer  the  bill.  Rutherford  v.  Fisher,  4  Dallas,  22.  Nor  docs  an 
appeal  lie  from  an  interlocutory  decree  dissolving  an  injunction. 
Young  V.  Grundy,  6  Cranch,  61.  Nor  from  a  decree  affirming  a 
decretal  order  of  an  inferior  court,  refusing  to  dissolve  an  injunc- 
tion. Gibbons  v.  Ogden,  6  Wheat.  448.  But  a  decree  for  the  sale 
of  mortgaged  property,  upon  a  bill  to  foreclose,  is  a  final  decree 
from  which  an  appeal  lies  to  the  Supreme  Court.  Ray  v.  Law, 
8  Cranch,  179. 

A  judgment  of  the  highest  court  of  a  state  reversing  a  judg- 
ment of  an  inferior  court  and  awarding  a  venire  de  novo  \n  not  a 
final  judgment  in  the  sense  in  which  that  term  is  used  in  the  25th 
section  of  the  judicial  act.  Houston  v.  Moore,  3  Wheat.  433.  In 
the  case  of  Martin  v.  Hunter's  Lessee,  (1  Wheat.  304,)  the  court 
of  appeals  of  Virginia  having  declined  to  obey  the  mandate  of  the 
Supreme  Court  of  the  United  States,  issued  to  such  state  court 
upon  the  reversal  by  the  Supreme  Court  of  a  judgment  rendered 
therein,  it  was  held  that  such  refusal  was  a  final  judgment,  upon 
which  a  writ  of  error  would  lie.  In  the  case  of  Weston  et  al,  v. 
The  City  Council  of  Charleston,  (2  Peters,  449,)  the  defendants, 
under  a  general  authority  by  law  to  tax  the  property  owned  and 
possessed  within  the  city  of  Charleston,  had  imposed  a  tax  upon 
certain  property,  supposed  by  the  owners  to  be  protected  from 
taxation  under  the  authority  of  a  State,  by  the  constitution  and 
laws  of  the  United  States.  Upon  application  to  an  inferior  state 
court,  a  prohibition  \vas  granted  to  restrain  the  defendants  from 
levying  this  tax.    The  defendants,  therefore,  removed  the  proceed- 

(a)  See  ante,  p.  14,  16. 

(6)  This  was  before  the  eubstitation  of  an  appeal  instead  of  a  writ  of  error  in 
^eaeea  in  equity.    See  ante,  p.  16. 
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ing  to  the  highest  court  in  the  State,  and  obtained  a  reversal  of 
the  order  of  the  inferior  court,  awarding  the  prohibition.  Upon 
a  writ  of  error  to  the  Supreme  Court  of  the  United  States,  to  re- 
examine this  latter  decision,  the  question  arose  whether  this  was  a 
"  final  judgment"  in  a  "  sui^  according  to  the  true  interpretation  of 
these  terms  in  this  section  of  the  judicial  act :  and  it  was  held  by 
a  majority  of  the  court  that  it  was.  The  term  ^uitf  say  the  court, 
is  a  very  comprehensive  one,  and  is  understood  to  apply  to  any 
proceeding  in  a  court  of  justice,  by  which  an  individual  pursues 
therein,  (hat  remedy  which  the  law  affords  him.  The  modes  of 
proceeding  may  be  various,  but  if  a  right  is  litigated  between  the 
parties  in  a  court  of  justice,  the  proceeding  by  which  the  decision 
of  the  court  is  sought,  is  a  suit.  In  support  of  their  decision  upon 
the  other  branch  of  the  question,  viz.,  whether  this  was  a  final 
judgment,  in  the  sense  in  which  that  term  is  used  in  the  judicial 
act ;  it  is  remarked,  that  if  the  term  was  applicable  to  those  judg- 
ments and  decrees  only,  in  which  the  right  was  finally  decided,  and 
could  never  again  be  litigated  between  the  parties,  the  provision 
of  this  section  would  be  confined  within  much  narrower  limits 
than  the  words  import,  or  than  Congress  intended.  Judgments  in 
actions  of  ejectment,  and  decrees  in  chancery  dismissing  a  bill 
without  prejudice,  however  deeply  they  might  effect  the  rights 
protected  by  the  constitution,  laws,  or  treaties  of  the  United 
States,  would  not  be  subject  to  the  revision  of  this  court.  A  pro- 
hibition might  issue  restraining  a  collector  from  collecting  duties, 
and  this  court  could  not  revise  and  correct  the  judgment.  The 
word  "  final,"  must  be  understood  in  the  section  under  considera- 
tion, as  applying  to  all  judgments  and  decrees  which  determine  the 
particular  cause. 

6.  In  what  manner^  or  rather  with  what  degree  of  certainty  it 
must  ^* appear  upon  the  face  of  the  record*'  that  some  one  of  tlie 
points  specified  in  the  twenty-fifih  section  of  the  judicial  act  as 
requisite  to  enable  the  Supreme  Court  to  revise  the  judgments 
and  decrees  of  the  State  Courts,  *' was  drawn  in  question**  in  the 
State  Court  is  a  question  which  has  often  been  agitated.  By  a 
long  series  of  decisions,  however,  the  following  general  principle 
may  now  be  regarded  as  definitively  settled  :  viz.  that  it  need  not 
appear  in  terms  upon  the  record  that  one  of  these  points  in  fact 
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arose  and  was  decided  in  the  required  manner ;  but  that  it  is  suffi- 
cienty  if  it  is  apparent  that  the  case  in  point  of  law  involved  one  of 
the  specified  questions,  and  could  not  have  been  decided  by  the 
State  Court  in  the  manner  it  was,  unless  such  question  had  been 
virtually  passed  upon   and  determined  in  the  required  roanQen 
Thus  in  the  case  of  Craig  et  al.  v.  The  State  of  Missouri,  (4  Pe- 
ters, 410.)  the  suit  in  the  State  Court,  having,  as  appeared  by  the 
record  returned  to  the  writ  of  error,  been  upon  a  promissory  note, 
(the  declaration  being  in  the  usual  form,  and  (he  plea  being  the 
general  issue,)  in  which,  (neither  party  having  required  a  jury,) 
the  Court  found  that  the  defendant  did  assume,  &c  and  that  the 
consideration  of  the  note  was  "the  loan  of  loan  office  certificates, 
loaned  by  the  state  at  her  office  at  Charleston ;  which  certificates 
were  issued  and  the  loan  made  in  the  manner  pointed  out  by  an 
act  of  the  legislature  of  the  said  State  of  Missouri,  approved  the 
27th  day  of  June,  1821,  entitled  "an  act  for  the  establishment  of 
loan  offices,''  and  the  ''  act  amendatory  and  supplementary  there- 
to," and  that  the  plaintiff  had  sustained  damages,  &;c.  &c. ;  for 
which  a  judgment  was  rendered,  it  was  heldf  that  it  was  sufficient* 
ly  apparent  upon  the  face  of  the  record,   that  the  validity  of  a 
statute  of  the  State  of  Missouri,  was  drawn  in  question  upon  the 
ground  of  its  being  repugnant  to  that  provision  of  the  constitution 
of  the  United  States,  which  prohibits  the  states  from  emitting  bills 
of  credit,  and  that  it  presented  a  case  therefore,  to  which  the  ap- 
pellate jurisdiction  of  the  court  extended,  in  virtue  of  the  twenty- 
fifth  section  of  the  judicial  act.    ♦'  The  record,"  say  the  court, 
*<  shows  distinctly  that  this  point  existed,  and  that  no  other  did 
exist ;  the  special  statement  of  the  facts  made  by  the  court  as  ex- 
biting  the  foundation  of  its  judgment,  contains  this  point  and  no 
other.    The  record  shows  clearly  that  the  cause  did  depend  and 
must  depend  on  this  point  alone.     If  in  such  a  case  the  mere  omis- 
sion of  the  court  of  Missouri  to  say  in  terms,  that  the  act  of  the 
legislature  was  constitutional,  withdraws  that  point  from  the  cause, 
and  must  close  the  judicial  eyes  of  the  appellate  tribunal  upon  it, 
nothing  can  be  more  obvious  than  that  the  provisions  of  the  consti- 
tution and  of  an  act  of  Congress,  may  be  always  evaded ;  and 
may  be  often,  as  we  think  they  would  be  in  this  case,  unintention- 
ally defeated."    This  decision,  the  court  were  of  opinion,  was  in 
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strict  conformity  with  iheir  prior  decisions  upon  this  section  of  the 
judicial  act,  and  they  cite  the  following  cases  in  confirmation  of 
the  fact.  Smith  v.  The  State  of  Maryland,  6  Cranch,  286 ;  Mar- 
tin V.  Hunter^s  Lessee,  1  Wheat.  355 ;  Miller  v.  Nichols,  4  Wheat. 
811;  Williams  y.  Norris,  12  Wheat.  117;  Wilson  et  al  v..  The 
Blackbird  Creek  Marsh  Company,  2  Peters,  245 ;  and  Harris  v. 
Dennie,  3  Peters,  292. 

But  that  some  one  of  the  questions  designated  in  the  25th  sec- 
tion did  arise  in  the  State  Court,  and  that  it  was  decided  in  the 
manner  required  by  the  section,  must  appear  on  the  face  of  the 
record,  either  in  express  terms  or  by  necessai^y  intendment.  It 
is  not  enough  that  such  question  may  have  arisen  and  may  have 
been  so  decided.  Crowell  v.  Randell,  10  Peters,  368;  MKinney 
V.  Carroll,  12  Peters,  66  ;  Ocean  Insurance  Company  v.  Polleys^ 
13  Peters,  187;  Coons  et  al.  v.  Gallaher  et  ah  15  Peters,  18, 
See  also  Dams  v.  Packard  et  al  6  Peters,  41  ;  S.  C.  7  Peters,  276  ; 
8  Peters,  312  i  Wallace  v.  Parker,  lb.  680  ;  Byre  v.  The  State  of 
Missouri,  8  Peters,  40  ;  The  City  of  New  Orleans  v.  De  Armas 
et  al  9  Peters,  224;  The  Palmyra,  10  Wheat.  502;  'Carter*s 
heirs  v.  Cutting  et  ux.  8  Cranch,  251 ;  Mason  v.  Mason,  1 
Cranch,  45. 

The  jurisdiction  of  the  court  must  appear  from  the  record,  per 
se,  strictly  considered.  Fishet-  v.  Cockerell,  6  Peters,  248 ;  Lessee 
of  Reed  v.  Marsh,  13  Peters,  153.  And  therefore  the  certificate 
of  the  clerk  of  the  State  Court  appended  to  record,  showing  what 
documents  were  read  and  relied  on  at  the  trial,  or  on  what  grounds 
the  case  was  decided,  can  have  no  influence.  lb. 

7.  What  shall  be  considered  as  constituting  a  case  arising  under 
the  constitution,  laws  or  treaties  of  the  United  States  within  the 
import  of  these  terms  as  used  in  the  constitution,  is  a  question 
which  has  several  times  been  brought  into  discussion  in  the  Su- 
preme  Court. 

The  case  of  Smith  v.  Maryland,  (6  Cranch,  286,)  involved  the 
question,  whether  the  confiscation  of  the  property  of  British  sub- 
jects, under  a  law  of  the  state  of  Maryland,  was  complete,  before 
the  treaty  of  peace  of  1783  between  the  United  States  and  Great 
Britain,  so  as  to  render  the  6th  article  of  the  treaty,  protecting  such 
property  if  not  actually  confiscated,  inapplicable  to  the  case :  and 
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it  was  held  that  the  appellate  jurisdiction  of  the  Supreme  Court 
extended  to  it. 

In  the  case  of  Owings  v.  Norwood's  Lessee,  (5  Cranch,  344.)  in 
which  the  defendant  in  an  action  of  ejectment  set  up  an  outstand- 
ing title  in  a  British  subject,  which  he  contended  was  protected 
by  the  treaty  of  1794,  and  that  the  title  was  therefore  out  of  the 
plaintiff,  it  was  held  that  a  writ  of  error  would  not  lie  to  remove 
the  decision  of  the  State  Court  against  the  title  thus  set  up.  The 
language  of  the  judiciary  act  must  be  restrained  by  that  of  the  con- 
stitution ;  according  to  which  the  case  must  arise  under  a  treaty, 
&c.  But  in  this  case  no  title  was  claimed  by  either  party  under 
the  treaty,  nor  could  the  title  of  either  party  be  protected  by  it: 
it  was  not  a  case  therefore  arising  under  a  treaty. 

But  it  was  further  remarked  by  the  court,  that  wherever  a  treaty 
of  the  United  States  is  drawn  in  question,  whether  directly  or 
incidentally  ;  whenever  a  right  claimed  grows  out  of,  or  is  protec* 
ted  by  a  treaty,  the  appellate  power  of  the  court  extends  to  the 
case. 

.  In  the  case  of  The  City  of  New  Orleans  v.  De  Armas  et  aL,  (9 
Peters,  224.)  on  a  motion  to  dismiss  a  writ  of  error  to  the  State 
Court  for  want  of  jurisdiction,  it  was  insisted  by  the  counsel  for 
the  defendants  in  error,  that  a  case  could  be  considered  as  arisincr 
under  the  constitution  or  a  treaty,  only  when  the  right  or  title 
claimed  must  originate  in,  or  be  created  by  the  constitution  or  a 
treaty.  But  though  the  writ  of  error  was  dismissed  for  want  of 
jurisdiction  on  other  accounts,  the  court,  in  accordance  with  what 
was  said  in  the  case  Is^t  above  cited,  held  the  principle  thus  laid 
down  by  the  counsel  to  be  too  narrow.  Such  a  construction  of 
the  constitution  and  of  the  judicial  act,  said  Chief  Justice  Marshall, 
would  defeat  the  obvious  purpose  of  both.  The  language  of  both 
extends  the  jurisdiction  of  this  court  to  righis  protected  by  the  con- 
stitution, treaties,  or  laws  of  the  United  States,  from  whatever 
source  those  rights  may  spring. 

In  the  case  of  Wallace  v.  Parker,  (6  Peters,  680,)  on  appeal 
from  the  Supreme  Court  of  Ohio,  it  appearing  on  the  face  of  the 
record  that  there  had  been  drawn  in  question  at  the  trial,  the  con- 
struction of  the  act  of  cession  by  Virginia  ;  of  the  resolution  of 
Congress  accepting  the  deed  of  cession ;  and  of  the  acts  of  Coo- 
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gress  prolonging  the  time  for  completiqg  the  title  to  lands  within 
the  Virginia  military  reservation,  (of  which  the  lands  in  question 
formed  a  part);  and  that  the  decision  of  the  state  court  has  been 
against  the  title  set  up  under  the  acts  of  Congress,  it  was  held  that 
the  Supreme  Court  had  jurisdiction. 

In  the  case  of  Worcester  v.  The  Siate  of  Gtorgia^  (6  Peters,  515,) 
the  plaintiff  in  error  had  been  indicted  and  convicted  in  a  state 
court  in  Georgia  for  residing  among  the  Cherokee  Indians  without 
having  complied  with  certain  conditions  required  by  an  act  of  the 
legislature  of  Georgia.  His  defence  before  the  state  court  was, 
that  the  law  of  Georgia  under  which  he  was  indicted  was  repug- 
nant to  the  treaties  between  the  United  States  and  Georgia,  and 
also  to  the  provisions  of  the  act  of  Congress  of  March,  1602,  regu- 
lating  trade  and  intercourse  with  the  Indian  tribes,  and  was  there- 
fore void. 

The  court  considered  its  jurisdiction  over  the  case  too  clear  for 
controversy.  The  indictment  and  plea  drew  in  question  the  va- 
lidity of  the  treaties  relied  on  by  the  plaintiff  in  error,  or,  at  least 
their  construction ;  and  the  decision  had  been,  if  not  against  their 
validity,  "  against  the  right,  privilege,  or  exemption,  specially  set 
up  or  claimed  under  them."  They  also  drew  into  question  the  va- 
lidity of  a  statute  of  the  State  ^f  Georgia,  **  on  the  ground  of  its 
being  repugnant  to  the  constitution,  treaties  and  laws  of  the  United 
States,  and  the  decision  "  had  been  "  in  favor  of  its  validity." 

See  also  Byrne  v.  The  State  of  Missouri,  8  Peters,  40  ;  Crowell 
V.  Randell,  10  Peters,  368  ;(a)  M'Bnde  v.  Hoey,  1 1  Peters,  167  ;{b) 
Choteau  v.  Marguerite,  12  Peters,  107;  The  Ocean  Insurance 
Company  v.  Policy s,  13  Peters,  157. 

There  are  several  other  decisions  afiecting  this  question  which 
will  be  noticed  in  a  subsequent  part  of  this  work,  (c) 

{a)  In  thiB  case  the  ftnteeedent  cases  relating  to  this  point  are  reviewed ;  and  in 
the  subsequent  case  of  Choteau  ▼.  MargntrUe^  (12  Peters,  507,)  the  court  refer  to  it 
as  a  case  in  which  the  law  is  laid  down  as  they  wish  it  to  be  universally  underetood. 

(6)  No  part  of  the  constitution  or  laws  of  the  United  States  regulating  the  juris- 
diction of  the  national  courts  seems  to  have  been  so  unaccountably  misapprehended 
as  the  35th  section  of  the  judicial  act  providing  for  the  reexamination  by  the  Su. 
preme  Court  of  the  judgment  of  Stato  Courts.  The  above  cited  case  of  Bt Bride  ▼. 
Hoty^  will  serve  to  illustrate  this  remark.  There  are  some  other  reported  cases 
which  would  serve  this  purpose  nearly  as  well. 

(c;  In  the  case  of  Oeorge  Holmes  v.  Silaa  H,  Jenniwn^  Govetnir  of  the  State  of 
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8,  Several  decisions  have  been  made  \^ith  respect  to  the  provi- 
sion contained  in  the  judicial  act  of  1760,  and  contained  also  in 


Vermont^  and  John  Starkweather,  Sheriff  of  the  county  of  WashingtoD,  in  the  aaid 
State,  and  their  eucceison  in  office,  (14  Peters,  540,)  the  plaintiff  in  error  had  heen 
arrested  in  the  State  of  Vermont,  on  a  warrant  or  order  issned  hy  Goyemor  Jenni. 
SOD,  to  Sjtarkweather,  setting  forth  that  an  indictment  had  heen  found  by  a  grand 
jury  of  the  district  of  Quebec,  in  the  British  Froyince  of  Lower  Canada,  against  the 
said  Holmes,  for  the  crime  of  murder,  alleged  to  haye  been  committed  within  the 
district  of  Quebec,  and  that  as  it  was  fit  and  expedient,  that  he  should  be  made 
amenable  to  the  laws  of  the  country  where  the  offence  was  charged  to  haye  been 
committed,  the  said  Starkweather  was  commanded  to  conyey  the  body  of  the  said 
Holmes  to  some  conyenient  place  on  the  confines  of  the  State  of  Vermont,  and  the 
Froyince  of  Lower  Canada,  and  there  detiyer  him  to  such  persons  as  might  be  em- 
powered  by  the  Canadian  authorities  to  receiye  him  ;  to  the  end  that  he  might  be 
there  dealt  with  .as  to  law  and  justice  appertained.  On  the  application  of  Holmes, 
a  writ  of  habeas  corpus  was  issued  by  the  Supreme  Court  of  the  State  of  Vermont, 
commanding  the  said  Starkweather  to  bring  iQto  court  the  body  of  the  said  Holmes : 
and  in  the  return  to  this  writ,  the  warrant  or  order  of  the  Goyemor  of  the  State,  as 
aboye  described,  was  set  forth  as  the  cause  of  the  said  arrest  and  detention.  Holmes 
was  brought  into  court,  in  obedience  to  the  writ,  and  the  judgment  of  the  court  on 
the  motion  for  his  discharge,  ^ras  in  the  following  words  :  "  Wherefore,  after  a  full 
hearing  of  the  parties,  and  all  and  singular  the  premises  aforesaid  being  seen  and 
fully  examined,  it  is  adjudged  by  the  court  here,  that  the  aforesaid  cause  of  deten- 
tion  and  imprisonment  of  the  said  George  Holmes  is  good  and  sufficient  in  law ; 
and  that  he  be  remanded  and  held  accordingly,  under  the  process  set  forth  in  the 
return  to  this  writ  of  habeas  corpus/* 

For  the  re-examination  of  this  decision,  as  a  final  judgment  of  the  highest  court 
of  a  State,  in  a  suit,  in  which  was  drawn  in  question  the  validity  of  an  authority 
exercised  under  a  state,  on  the  ground  of  such  authority  being  repugnant  to  the 
constitution  of  the  United  States,  and  in  which  the  decision  was  in  fayor  of  such 
yalidity^'-a  writ  of  error  was  brought  to  the  Supreme  Court, 

The  case  was  very  elaborately  and  ably  argued  by  Mr.  Van  Ness  for  the  plaintiff. 
He  insisted,  first,  that  the  Supreme  Court  had  jurisdiction  of  the  case  ;  and  second, 
that  the  State  of  Vermont  had  no  right  or  power  to  deliyer  up  Holmes,  such  autho- 
rity  belonging,  from  its  nature,  to  the  national  goyemment. 

Upon  the  question  of  jurisdiction,  the  court  was  equally  divided ;  The  Chief  Jus- 
tice,  Judge  Story,  Judge  McLean,  and  Judge  Wayne  .being  of  opinion  that  the  ju* 
risdiction  of  the  court  extended  to  the  case ;  Judge  Thompson,  Judge  Baldwin, 
Judge  Barbour  and  Judge  Catron  being  of  the  opposite  opinion,  and  Mr.  Justice 
M^Kinley  being  absent.  No  authoritative  judgment  could  therefore  be  pronounced, 
either  upon  the  question  of  jurisdiction  or  upon  the  merits.  The  Chief  Justice, 
however,  in  ddivering  the  opinion  of  himself  and  his  three  brethren  who  concurred 
with  him,  considered  it  necessary  to  enter  elaborately  into  the  nature  of  the  autho- 
rity exercised  by  the  Governor  of  Vermont,  and  to  show,  (as  he  has,  I  think,  very 
satisfactorily  done,)  that  it  belongs,  not  to  the  states,  but  to  the  nation,  as  a  power 
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the  act  of  March  3,  1803,  limiting  writs  of  error  and  appeals  from 
the  Circuit  to  the  Supreme  Court,  to  cases  in  which  the  matter  in 
controversy  exceeds  2000  doUars.{u) 

This  affirmative  description  of  cases  to  which  the  appellate  ju- 
risdiction of  the  court  shall  extend,  excludes,  by  implication,  all 
cases  in  which  the  matter  in  dispute  does  not  exceed  the  sum  spe* 
cified,  and  therefore  in  these  cases  no  writ  of  error  lies.  Durous- 
seau  V.  The  Unit^  States,  6  Cranch,  307,  314. 

Difficulty,  however,  sometimes  exists  in  the  practical  applica- 
tion of  this  test. 

The  case  of  Wilson  v.  Daniel,  3  Dallas,  401,  (see  also  S.  C. 
2  Dallas,  360,  n.)  was  an  action  of  debt,  in  which  the  judgment 
was  for  60,000  dollars,  "to  be  discharged  by  the  payment  of  1800 
dollars,"  and  it  was  held  by  a  majority  of  the  judges  that  the 
court  possessed  jurisdiction.  But  the  reasons  by  which  they  ap- 
pear to  have  been  severally  ied  to  this  conclusion  are  so  variant, 
as  to  render  it  difficult  to  deduce  from  the  decision  any  rule  appli- 
cable to  other  cases. 

In  the  case  of  The  United  States  v.  McDowell,  (4  Cranch,  316,) 
it  was  decided  that  a  writ  of  error  would  not  lie  to  reverse  a  judg- 
ment for  the  defendant  in  an  action  of  debt  upon  a  marshal's  bond 
in  a  penalty  of  20,000  dollars,  for  the  faithful  performance  of  offi- 
cial duties,  where  the  breach  assigned  was  the  omission  to  pay 
over  the  sum  of  328  dollars. 

It  is  therefore  to  the  condition  and  not  to  the  penalty  of  the 
bond  that  the  court  will  look. 

In  the  case  of  Cooke  v.  Woodrow,  (5  Cranch,  13,)  which  was 
an  action  of  trover,  in  which  the  judgment  upon  which  the  writ  of 
error  was  brought,  was  for  the  defendant,  it  was  objected  that  the 
amount  of  damages  laid  in  the  plaintiff 's  declaration  was  not  suffi- 
cient evidence  of  the  sum  in  dispute,  to  enable  the  Supreme  Court 
to  entertain  jurisdiction  in  error ;  and  the  counsel  for  the  defen- 
dant in  error,  in  support  of  this  objection,  referred  to  the  13th  gen- 
pertaining  to  foreign  intercourse,  and  which  may  be  called  into  action  either  by  law 
or  by  treaty. 

The  question  of  jurisdiction  was  one  of  great  nicety.  The  case  is  highly  instruc- 
tive,  and  should  be  attentively  read  by  the  student* 

(a)  See  ante,  p  14. 
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erat  rule  of  the  court  by  which  the  plaintiiT  iu  error  is  permitted 
to  prove  the  amount  in  dispute  by  affidavit. 

But  the  objection  was  overruled ;  and  Chief  Justice  Marshall 
said»  that  that  rule  applied  only  to  <;ases  where  the  property  itself , 
(and  not  damages)  was  the  matter  in  dispute — such  as  actions  of 
detinue,  &c.  If  the  judgment  below  be  for  the  plaintiff,  that  judg- 
ment ascertains  the  value  of  the  matter  in  dispute  ;  but  where  the 
judgment  below  is  rendered  for  the  defendant,  this  court  has  not, 
by  any  rule  or  practice,  fixed  the  mode  of  ascertaining  that  value. 

The  only  point  directly  adjudicated  in  this  case  it  will  be  per- 
ceived, is,  that  in  actions  of  tort  sounding  in  damages,  where  the 
judgment  is  for  the  defendant,  the  question  of  jurisdiction,  so  far  as 
it  depends  upon  the  sum  in  dispute,  is  to  be  determined  by  refer- 
ence to  the  amount  of  damages  claimed  by  the  plaintiff  in  his  de- 
claration. 

But  it  will  also  be  observed,  that  another  rule  is  laid  down  in  un- 
qualified terms  by  the  Chief  Justice  pf  no  less  importance,  viz., 
that  where  the  judgment  below  is  for  the  plaintiff,  the  amount  of 
the  recovery  is  to  govern :  a  rule  which  does  not  appear  from  any 
reported  case  to  have  been  before  followed,  and  which  seems  to 
have  been  disapproved  by  a  majority  of  the  court  in  the  case  of 
Wilson  V.  Daniel,  8  Dallas,  401,  above  cited. 

In  the  subsequent  case,  however,  of  Wise  ^  Lynn  v.  The  Co^ 
lumhian  Turnpike  Co.^  (7  Cranch,  276,)  this  point  was  directly 
adjudicated :  and  in  the  recent  cases  of  Gordon  et  al,  v.  Ogden,  S 
Peters,  33,  and  of  Smith  v.  Honey ,  lb.  469,  this  rule  was  qualified 
and  defined  in  a  manner  obviously  agreeable  to  the  spirit  of  the 
act.  It  is  there  decided  that  whatever  may  have  been  the  amount 
claimed  by  the  plaintiff  in  the  court  below  if  the  judgment  in  his 
favor  is  for  less  than  82000,  and  the  writ  of  error  has  been  sued 
out  by  the  defendant  below,  the  court  has  not  jurisdiction ;  but  if 
in  such  case,  the  writ  of  error  is  brought  by  the  plaintiff  below, 
(provided  the  amount  claimed  in  his  declaration  exceeds  82000) 
the  court  has  jurisdiction,  because,  should  *the  judgment  be  reversed, 
he  may  still  recover  what  he  claims. 

Ill  the  case  of  Lee  v.  Lee,  (8  Peters,  44,)  a  petition  for  freedom, 
by  persons  who  had  been  slaves,  had  been  filed  in  the  circuit  court 
for  the  county  of  Washington,  in  the  District  of  Columbia,  from 
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which  court  an  appeal  lies  to  the  Supreme  Court  only  where  the 
matter  in  dispute  is  of  the  value  of  $1000,  or  upwards.  The  de- 
cision of  the  Circuit  Court  was  against  the  petitioners.  On  a  writ 
of  error  to  the  Supreme  Court  it  was  objected,  that  the  value  in 
controversy  was  insufficient  to  give  jurisdiction.  But  the  matter 
in  dispute  being  the  freedom  of  the  petitioners,  the  court  enter* 
tained  no  doubt  of  its  jurisdiction ;  and  as  the  value  of  freedom 
was  not  susceptible  of  a  pecuniary  valuation,  it  was  held  not  to  be 
a  case  to  which  the  rule  authorizing  the  amount  in  dispute  to  be 
shown  by  affidavit,  was  applicable.  Had  the  decision  of  the  cir- 
cuit court  been  in  favor  of  the  petitioners,  and  the  writ  of  error 
been  prosecuted  by  the  party  claiming  to  be  the  owner,  the  value 
of  the  slaves  as  property  would  have  constituted  the  matter  in  dis- 
pute, and  affidavits  to  ascertain  this  value  would  have  been  admis- 
sible. 

In  the  case  of  Meredith  v.  McKee,  (1  Peters,  248,)  the  point 
decided  seems  to  be  that  the  requijsite  amount  must  be  directly  in 
contest  in  the  suit,  and  that  the  court  will  not  look  beyond  the 
case  before  them,  to  see  what  other  or  further  interests  may  be  in- 
cidentally affected  by  the  decision.  The  case  however,  is  rather 
peculiar  in  its  nature,  and  perhaps  may  not  fully  warrant  this  posi- 
tion without  qualification,  as  it  seems  not  to  do  the  abstract  of  it 
by  the  reporter. 

In  the  admiralty,  seamen  are  permitted  to  sue  jointly  for  wages 
accruing  under  the  same  shipping  articles  for  the  same  voyage. 
But  their  respective  contracts  are  nevertheless  to  be  treated  as 
several  and  distinct,  and  the  fact  that  several  claims  of  this  de- 
scription embraced  in  the  same  suit  amount,  in  the  aggregate,  to 
more  than  $2000,  is  insufficient  to  give  jurisdiction  on  appeal  to 
the  Supreme  Court.  Oliver  et  al.  v.  Alexander  et  al,  6  Peters, 
143. 

In  further  Illustration  of  the  principles  above  stated,  relative  to 
this  point,  see  Scott  v.  hunts  Administrator^  6  Peters,  340j  The 
United  States  v.  M' Daniel  et  al,  lb.  634:  The  Bank  of  the 
United  States  v.  Daniels,  12  Peters,  32. 

The  remaining  decisions  upon  this  subject  will  be  more  properly 
stated  under  the  head  of  Practice. 
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9.  With  reference  to  the  provision  of  the  act  of  1802,  (a)  autho- 
rizing the  removal  of  questions  from  the  Circuit  to  the  Supceme 
Court,  by  certificate  of  difference  of  opinion  between  the  judges 
of  the  former,  it  has  been  held,  inasmuch  as  by  the  act  of  29th 
April,  1802,  (vol.  3,  p.  482,  $  5,)  the  district  judge  is  virtually  pre- 
cluded from  sitting  in  the  circuit  courton  a  writ  of  error  or  ap- 
peal from  his  own  decision,  that  this  provision  does  not  extend  to 
this  description  of  cases.  United  Stales  v.  Lancaster.  (5  Wheat- 
434.)  But  although  the  language  of  the  section  referred  to  is  gen- 
eral and  unqualified,  that ''  in  all  cases,  which,  by  appeal  or  writ 
of  error,  are,  or  shall  be,  removed  from  a  district  court,  judgment 
shall  be  rendered  in  conformity  to  the  opinion  of  the  Judge  of  the 
Supreme  Court,  presiding  in  such  Circuit  Court''-*this  decision 
seems  to  be  considered  as  inapplicable  to  the  case  of  a  writ  of  error 
or  appeal  from  a  District  Court  in  a  district  for  which  no  Circuit 
Court  has  been  provided,  and  where  writs  of  error  and  appeals  lie 
to  the  Circuit  Court  for  another  district,  in  the  same  state.  Doz 
et  al,  V.  The  Post  Master  General,  1  Peters,  818. 

It  has  also  been  held,  that  a  division  of  opinion  of  the  Judges  of 
the  Circuit  Court  on  a  motion  for  a  new  trial  in  a  civil  or  criminal 
case,  is  not  such  a  division  of  opinion  as  is  to  be  certified  to  the 
Supreme  Court,  under  the  above  recited  act.  The  United  Slates 
V.  Daniel,  6  Wheat.  542. 

Neither  can  tlie  Supreme  Court  entertain  jurisdiction  of  a  ques- 
tion, on  which  the  opinions  of  the  Judges  of  the  Circuit  Court 
were  opposed,  arising  upon  a  proceeding  subsequent  to  the  deci- 
sion of  the  cause  in  that  court  Detereaux  v.  Marr^  12  Wheat 
212. 

Nor  can  it  be  resorted  to  for  the  purpose  of  ^transferring  an  en- 
tire cause  to  the  Supreme  Court  It  is  applicable  only  to  cases 
of  disagreement  between  the  Judges  on  single  definite  points. 

Thus  when  on  the  trial  of  an  indictment,  the  counsel  for  the 
prisoner  moved  the  court  to  instruct  the  jury,  that  ''  the  evidence 
did  not  conduce  to  establish  the  offence"  with  which  the  prisoner 
was  charged,  and  the  opinions  of  the  judges  being  opposed  upon 
the  propriety  of  giving  this  instruction,  this  division  of  opinion  was 

{«)  Sm  aata,  p.  16. 
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certified  to  the  SupreYne  Court,  it  was  held  that  the  couVtcooId 
not'entertain  jurisdiction  of  the  case.  Tke  United  States  v.  Bailey ^ 
9  Peters,  267. 

In  conclusion,  it  is  proper  to  notice  some  decisions  which  have 
been  made  with  respect  to  other  powers  of  a  more  special  nature 
conferred  by  the  foregoing  acts  of  Congress. 

The  writs  specially  enumerated,  which  the  Supreme  Courts  (as 
also  the  other  courts  of  the  United  States,)  shall  have  power  to 
issue,  are,  ^ 

1.  The  writ  of  ProhiMtianf  to  the  District  Courts  when  pro- 
ceeding as  Courts  of  Admiralty  and  maritime  jurisdiction.(a)  And 
in  the  case  of  The  United  States  v.  Peters,  (3  Dallas,  121,)  it  was 
held  that  this  writ  might  be  issued  from  the  Supreme  Court  to  a 
District  Court,  proceeding  as  a  Court  of  Admiralty,  in  a  case  not 
within  its  jurisdiction,  before  sentence, 

2.  The  writ  of  Mandamus,{b)  It  has  already  been  incidentally 
stated,  in  treating  of  the  original  jurisdiction  of  the  Supreme 
Court,  that  the  clause  of  the  judicial  act  giving  to  that  tribunal 
the  power  of  issuing  this-  writ  to  **  persons  holding  office  under 
the  authority  of  the  United  States,"  other  than  judicial  officers, 
has  been  held  in  the  case  of  Marbury  v.  Madison,  (1  Cranch, 
137,)  not  to  be  warranted  by  the  constitution. (c) 

But  the  authority  conferred  by  the  act  to  issrue  this  writ  to  "any 
courts  appointed  under  the  authority  of  the  United  States,"(d)  is 
liable  ta  no  such  objection.  To  control  in  this  manner  the  pro- 
ceedings of  these  tribunals,  is  but  the  exercise  of  appellate  power ; 
a  branch  of  the  jurisdiction  of  the  Supreme  Court  which  Congress 
are  expressly  authorized  by  the  constitution,  (as  we  have  already 
seen,)  to  regulate  ^nd  define  according  to  their  discretion.  This 
power  has  been  repeatedly  exercised. 

Upon  the  question  whether  the  Attorney  General  of  the  United 
States  has  a  right  ex  officio,  and  of  his  own  mere  motion  to  apply 
for  a  mandamus  to  compel  the  execution  of  an  act  of  Congress, 
which  the  Judges  of  the  Circuit  Court  for  the  district  of  Pennsyl- 

(o)  See  aste  p.  10. 
(6)  See  ante  p.  10. 
(c)'  Ante  p.  18. 
{i)  Ante  p.  10. 
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vania  declined  to  execute,  the  Supreme  Court  was  equally  divided. 
2  Dallas  409. 

In  the  case  of  The  United  States  y.  Judge  Lawrence^  (3  Dallasi 
42,)  in  which  a  District  Judge  upon  the  application  of  the  Vice 
Consul  of  the  French  Republic,  founded  upon  the  provisions  of  a 
convention  between  the  two  countries,  had  refused  to  issue  a  war- 
rant  for  the  apprehension  of  Capt.  Barre,  alleged  to  be  a  deserter 
from  the  French  fleet,  the  Supreme  Court  refused  to  grant  a  man- 
damus to  compel  him  to  do  so,  upon  the  ground  that  he  had  acted 
judictaliy  in  the  case,  and  that  the  Court  had  *'  no  power  to  compel 
a  judge  to  decide  according  to  the  dictates  of  any  judgment,  but 
his  own." 

In  the  case,  Ex  parte  Burr,  (9  Wheat.  529,)  it  was  held,  that 
whatever  may  b^  the  authority  of  the  Supreme  Court  to  interfere 
by  writ  of  mandamus,  in  the  case  of  a  removal  or  suspension  of 
an  attorney  of  the  District  or  Circuit  Courts,  it  will  not  be  exer- 
cised unless  when  the  conduct  of  the  court  below  was  irregular,  or 
flagrantly  improper. 

3.  The  writ  of  Habeas  Corpus.{a)  In  the  cases  Ex  parte  Boll* 
man,  and  Ex  parte  Swartwouty  (simultaneously  brought  before  the 
court,)  (4  Crancb,  75,)  it  was  definitively  settled,  upon  full  argu- 
ment, and  great  consideration,  that  the  Supreme  Court  possess 
the  power  to  issue  the  writ  of  Habeas  Corpus  ad  subjiciendum, 
to  bring  up  a  prisoner  committed  for  trial  on  a  criminal  charge, 
under  the  authority  of  the  United  States.  The  court,  however, 
was  not  unanimous  in  this  decision.  For  a  very  able  exposition 
of  the  grounds  upon  which  this  power  was  vindicated  by  the  major- 
ity of  the  court,  as  well  as  denied  by  the  dissentient  member,  the 
student  is  referred  to  the  report  of  the  case  itself. 

In  the  case  Ex  parte  Kearney,  (7  Wheat.  38,)  it  was  held,  that 
although  the  Supreme  Court  has  authority  to  issue  di  habeas  cor-, 
piis  where  a  person  is  imprisoned  under  a  warrant  or  order  of  any 
other  court  of  the  United  States ;  yet,  it  will  not  be  granted  when 
a  party  has  been  committed  for  contempt  by  a  court  of  compe- 
tent jurisdiction  ;  and  if  granted,  the  court  could  not  inquire  into 
the  sufiiciency  of  the  cause  of  the  commitment:  the  adjudication 

(a)  See  mote  p.  11. 
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of  the  court  below,  in  such  a  case  being  a  conviction,  and  the  iin<« 
prisonment  an  execution  ;  and  the  Supreme  Court  having  no  ap* 
pellate  jurisdiction  in  eriminal  cases,  except  upon  certificate  of  di- 
vision of  opinion. 

And  in  the  case*  Ex  parte  Watkins^  (3  Peters,  193,)  on  a  peti« 
tion  to  the  Supreme  Court  for  a  habeas  carpus^  founded  upon  the 
alleged  illegality  and  invalidity  of  certain  convictions  and  judg- 
ments upon  indictment  in  the  Circuit  Court  for  the  District  of 
Columbia,  in  pursuance  of  which  the  petitioner  had  been  impri- 
soned ;  the  doctrine  applied  to  the  last  mentioned  case  was  again 
elaboratelv  examined  and  confirmed. 

4.  The  foregoing  are  all  the  writs  which  the  Supreme  Court 
arc,  by  the  judicial  act,  expressly  authorized  by  name  to  issue,  ex- 
cept those  of  scire  facias  and  dedimus  potestaiem  ;{a)  in  relation 
to  which  no  qucsrion  involving  the  jurisdiction  of  the  court  has 
arisen,  and  the  decisions  in  relation  to  which  will  be  noticed  here* 
after. 

5.  But  it  is  further  enacted,  as  will  be  recollected,  that  the  courts 
of  the  United  States  shall  have  power  to  issue  "*  all  other  torits  not 
specially  provided  for  by  statute,  which  may  be  necessary  for  the 
exercise  of  their  respective  jurisdictions,  and  agreeable  to  the  prin- 
ciples and  usages  of  law.'*(6) 

With  respect  to  the  additional  writs,  which  may  be  supposed  to 
have  been  contemplated  by  this  general  provision,  such  as  the 
writs  of  Injuncliorif  Ne  Exeaiy  Procedendo^  Quo  Warranto^  Cer^ 
tiorari,  4^.,  it  does  not  appear  that  any  question  has  arisen,  di- 
rectly nflTdcting  the  jurisdiction  of  the  (Supreme  Court.  These 
will  be  noticed  in  treating  of  the  Circuit  Courts,  and  in  the  second 
part  of  this  work.  I  will  therefore  in  this  place,  merely  add,  that 
in  the  case  of  The  United  Slates  v.  Burr,  it  was  remarked  by 
Chief  Justice  Marshall,  that  the  qualifying  phrase  in  this  enact- 
ment *'  agreeable  to  the  principles  and  usages  of  law;"  means  those 
general  principles  and  those  general  usages  which  are  to  be  found 
not  in  the  legislative  acts  of  any  particular  state,  but  in  that  gene- 


(a)  See  tnte  pp.  11,  13. 
(6)  See  ante  p.  11. 
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raHy  recognized  and  long  established  law,  which  forms  the  sob* 
stratum  of  the  laws  of  every  state. 


RECAPITULATION. 

At  the  conclusion  of  this  survey  of  the  constitutional  and  statut- 
able provisions,  and  of  the  judicial  decisians,  by  which  the  jurisdic- 
tion of  the  Supreme  Court  is  declared  and  defined^  it  may  serve 
to  disentangle  a  subject,  at  first  view,  somewhat  complex,  to  at- 
tempt a  brief  analysis  of  it. 

The  cognizance  of  the  Court  embraces  litigation  under  all  the 
various  forms  in  which  it  is  pursued  in  that  country  whence  the 
principles  of  our  jurisprudence  are  chiefly  derived.  It  is  a  Court 
of  common  law,  of  equity,  and  of  admiralty  and  maritime  jurisdic- 
tion. It  is  hardly  necessary  to  add,  that  its  jurisdiction  extends, 
and  of  course,  its  process  runs  throughout  the  Union. 

Its  jurisdiction  is  original,  that  is  to  say*  suits  may  be  instituted 
in  it,  and  bo  brought  to  trial  or  hearing  and  decision  before  it,  in 
the  first  instance  : 

1.  In  all  civil  cases  cognizable  in  the  Courts  of  the  United 
States,  in  which  a  State  is  aparty. 

And  the  cases  of  this  description  cognizable  in  these  Courts^  it 
must  be  remembered,  comprise  all  those  in  which  a  State  can 
either  sue  or  be  sued,  except  those  in  which  a  State  is  plaintiff 
against  its  own  citizens.  Of  these,  the  State  Courts  alone  have 
jurisdiction.  It  must  be  remembered  also,  that  no  suit  can  be 
maintained  against  a  State f  by  any  private  person. 

From  these  premises,  therefore,  it  follows,  that  the  Supreme 
Court  has  original  jurisdiction,  of  all  civil  nciions, between  difierent 
States,  of  all  brous(ht  by  a  State,  against  the  citizens  of  another 
State,  and  against  aliens ;  and  of  all  such  actions  brought  against 
a  State,  by  a  foreign  State. 

This  branch  of  the  original  jurisdiction  of  the  Supreme  Court* 
is  declared  by  the  judicial  act  to  be  partly  eoxlusive,  and  partly 
concurrent ;  exclusive,  in  suits  between  different  States,  and  by  a 
foreign  State  against  a  State;  concufrent,  where  the  suit  is 
against  8  citizen  of  another  State  or  an  alien. 

2.  The  second  and  only  remaining  branch  of  the  original  juria- 
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•  • 

diction  of  the  Supreme  Court,  embraces  all  cases  aflecting  andnu^ 
sadors^  other  public  ministers  and  consuls* 

Of  all  such  suits  or  judicial  proceedings  against  ambassadors, 
other  public  ministers,  their  domestics  or  domestic  servants,  as 
are  permitted  by  the  laws  of  nations,  this  jurisdiction  is  declared 
by  the  judicial  act  to  he  exclusive:  and  of  all' suits  brought  by  am- 
bassadors, or  other  public  ministers,  or  in  which  a  consul  or  vice- 
consul  shall  be  a  party,  plaintiff  or  defendant,  it  is  declared  to  be 
concurrent. 

But  whether  these  restrictions  are  warranted  by  the  constitu- 
tion, and  whether  the  jurisdiction  of  the  Supreme  Court  over  these 
cases  is  not  in  fact  wholly  exclusive,  is  a  question  resting  in  doubt. 

The  original  jurisdiction  of  the  Supreme  Court  being  limited  by 
the  constitution  to  these  two  classes  of  cases,  cannot  be  extended 
to  others. 

As  an  appellate  tribunal,  the  Supreme  Court  has  cognizance  by 
a  writ  of  error  and  appeal,  of  nil  civil  causes  whatsoever,  decided 
in  the  Circuit  Courts  of  the  United  States,  provided  the  sum  or 
value  in  dispute  exceeds  two  thousand  dollars  ;  and  also  with,  as 
Wje  shall  see,  certain  exceptions,  of  all  civil  causes  decided  in  such 
of  the  district  courts  and  of  the  superior  courts  of  the  territo- 
ries as  are  invested  with  the  original  jurisdiction  of  the  Circuit 
Courts,(a)  subject  however  to  the  same  limitation  with  respect 
to  the  amount  in  dispute. 

Over  ihe  judgments  of  these  courts,  in  criminal  cases,  it  has  no 
jurisdiction. 

But  in  all  cases,  as  welt  criminal  as  civil,  (except  such  as  arc 
brought  up  by  writ  of  error  or  appeal  from  the  district  court  of 
the  same  district,)  any  question  arising  upon  the  trial  or  hearing  of 
a  case,  upon  which  the  judges  of  the  Circuit  Court  may  happen 
to  disagree  in  opinion,  may  be  certified  to  the  Supreme  Court  for 
decision. 

This  court  also  possesses  appellate  jurisdiction,  by  writ  of  error, 

(a)  It  would  lead  to  anwamntable  repetition  to  enamerate  in  this  aection  the 
various  descriptions  of  cases  to  which  the  jurisdiction  of  the  Cixx^uit  and  District 
Courts  extends,  so  as  to  show  with  precision  the  extent  of  the  appellate  poweis  of 
the  Supreme  Court^because  a  full  explanation  of  the  subject  will  hereafter  ^Ne- 
cessary in  treating  of  those  courts. 
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over  the  final  judgments  and  decrees  of  the  higbest  court  in  which 
a  decision  of  the  case  could  be  had,  of  any  Stale^  ia  every  case 
falling  within  either  of  these  classes  described  in  the  25th  section 
of  the  judicial  act,  under  the  restrictions  therein  mentioned,(&) 
whether  the  case  be  civil  or  crinninal,  whoever  may  be  the  parties, 
and  whatever  may  be  the  amount  in  controversy. 

Finally,  the  Supreme  Court  has  power  to  issue  writs  of  prohibu 
Han  to  the  District  Courts,  when  proceeding  as  Courts  of  admi- 
ralty without  jurisdiction — writs  of  mandamus  to  the  other  judi- 
cial tribunals  of  the  United  States,  but  not  to  the  ministerial  offi- 
cers thereof— writs  of  Habeas  Corpus f  to  bring  up  prisoners. in 
jail,  where  they  are  in  custody  under  the  authority  of  the  United 
States,  or  for  trial  before  some  court  thereof,  or  are  necessary  to  be 
brought  into  court  to  testify ;  but  not  when  committed  for  con- 
tempt, nor  in  execution  in  criminal  or  civil  cases — writs  of  scire 
facias^  of  dedimus  protestatem,  and  all  other  writs  which  may  be 
necessary  for  the  exercise  of  its  jurisdiction,  and  agreeable  to  the 
principles  and  usages  of  law. 

(6)  S«e  ante  pp.  16, 17. 
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OF    THE    CIRCUIT    COURTS 


SECTION  I. 

OF  THEIR   ORGANIZATION. 

These  courts,  substantially  as  they  at  present  exist,  formed  a 
part  of  the  original  judicial  system  of  the  United  States  as  estab- 
lished by  the  judicial  act  of  1789.  They  were  established  by 
Congress  in  virtue  of  the  authority  given  by  the  constitution,  to 
constitute  other  courts  inferior  to  the  Supreme  Court.  By  an  act 
passed  February  13,  1801,  this  system  was  virtually  abolished, 
and  a  new  one  substituted.  The  new  system  was  however  of 
short  duration  ;  this  act  having  been  repealed  on  the  8th  of  March, 
1802,  and  the  former  system  expressly  revived. 

1.  Of  the  Circuits. 

The  judicial  districts  of  the  United  States,  are  arranged  into 
Nine  Circuits,  as  follows : 

The  First  Circuit  consists  of  the  districts  of  Maine,  New 
Hampshire,  Massachusetts  and  Rhode  Island,  as  established  by  the 
act  of  March  30,  1820.    Vol.  6,  p.  466. 

The  Second  Circuit,  of  the  districts  of  Vermont,  Connecticut, 
and  the  Northern  and  Southern  Districts  of  New- York. 

The  Third  Circuit,  of  the  district  of  New-Jersey,  and  the 
Eastern  and  Western  Districts  of  Pennsylvania. 

The  Fourth  Circuit,  of  the  districts  of  Maryland  and  Dela- 
ware. 
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The  Mftk  Circuit,  of  the  Eastern  and  Western  Districts  of  Vir- 
ginia and  the  district  of  North  Carolina. 

The  Sixth  Circuit,  of  the  districts  of  South  Carolina  and 
Georgia* 

Tlie  Seventh  Circuit,  of  the  districts  of  Ohio,  Indiana,  Illinois 
and  Michigan,     Act  of  March  3,  1837,  vol.  9,  p.  639. 

The  Eighth  Circuit,  of  the  district  of  Kentucky,  the  districts 
of  East,  Middle,  and  West  Tennessee,  and  the  district  of  Missouri. 
lb.,  and  act  of  January  18,  1839,  vol.  9,  p.  940. 

The  Ninth  Circuit,  of  the  Northern,  Middle  and  Southern 
Districts  of  Alabama,  the  Eastern  District  of  Louisiana,  the  Nor- 
thern and  Southern  Districts  of  Mississippi,  and  the  district  of  Ar- 
kansas,   lb.,  and  act  of  February  22,  1838,  vol.  9,  p.  711. 

Several  of  the  above  named  districts,  which  are  such  for  the 
exercise  of  Circuit  Court  jurisdiction  therein,  ar^subdivided  with 
reference  to  the  sessions  of  the  District  Courts,  as  will  be  explained 
in  treating  of  these  latter  courts. 

Before  the  passage  of  the  above  cited  act  of  1807,  there  was  a 
large  number  of  districts  in  which  no  Circuit  Court  had  ever  been 
established,  and  in  which  the  District  Courts  were  by  law  invested 
with  the  jurisdiction  of  Circuit  Courts,  exercising  this  branch  of 
their  jurisdiction  along  with  their  own  proper  jurisdiction  as  Dis- 
trict Courts,  indiscriminately.  The  main  design  of  the  act  was  to 
establish  Circuit  Courts  in  these  districts ;  and  for  this  purpose  the 
Supreme  Court  was  made  to  consist  of  nine  instead  of  seven 
judges.  The  nine  circuits  above  designated  comprehend  all  the 
judicial  districts  of  the  United  States  with  the  exception  of  the 
Western  District  of  Louisiana.  This  was  one  of  the  manv  dis« 
tricts  in  which  no  Circuit  Court  had  been  organized,  and  in  which 
the  District  Court  was  invested  with  extraordinary  jurisdiction.  It 
was  left  by  the  act  of  1837  unchanged  in  this  respect.  But,  with 
the  partial  exception  of  the  courts  of  the  Northern  District  of 
New- York  and  the  Western  District  of  Pennsylvania,  all  the  other 
District  Courts  upon  which  such  jurisdiction  had  been  conferred, 
were  expressly  deprived  of  it,  and  placed  in  this  respect  on  the 
«ame  footing  as  the  courts  for  those  districts  in  which  Circuit 
Courts  had  been  originally  established.  By  subsequent  acts,  how- 
ever, some  of  these  courts  have  been  re-invested  with  Circuit 
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Court  powers ;  and  the  State  of  TBunessee^  which  before  was  di- 
vided into  two  districts  in  which  a  Circuit  Court  had  long  been 
established,  has  by  a  subsequent  act  been  divided  into  three  dis- 
tricts ;  the  Eastern,  Middle  and  Western  ;  in  the  last  of  which,  Cir« 
cuit  Court  jurisdiction  has  been  conferred  on  the  EMstrict  Court.' 
Act  of  January  18,  1839,  vol.  9,  p.  940.  The  course  of  legisla- 
tion in  regard  to  these  districts  has  been  so  complex  as  to  render 
it  somewhat  hazardous,  without  the  guidance  of  judicial  exposi- 
tion, to  attempt,  explicitly,  to  state  its  results.  It  is  supposed, 
however,  that  with  reference  to  the  Circuit  Courts  in  this  State, 
the  act  of  March  22,  1808,  (vol.  4,  p.  156,)  is  to  be  considered  as 
still  so  far  operative,  as  to  leave  the  Circuit  Court  for  the  Western 
District  as  established  by  that  act,  still  in  possession  of  its  appellate 
jurisdiction,  in  cases  arising  within  the  present  more  limited  dis- 
trict of  that  nam^  as  well  as  in  the  Middle  District.  But  it  would 
seem  to  be  otherwise  with  respect  to  the  original  jurisdiction  of 
the  Circuit  Court. 

By  the  5th  section  of  this  act,  an  additional  term  of  the  Circuit 
Court  is  required  to  be  held  in  the  Middle  District,  at  Nashville,  by 
the  district  judge,  in  March  annually  ;  '*and  should  any  question  of 
law  be  raised  in  any  cause,  the  said  district  judge  may,  at  his  discre- 
tion, adjourn  the  cause  to  the  succeeding  term  of  the  same  district  ;** 
and  by  the  act  of  July  4,  1840,  (chap.  19,)  an  additional  term  of  the 
Circuit  Courtis  required  to  be  holden  annually  by  the  district  judge 
at  Knoxville,  in  East  Tennessee,  on  the  third  Monday  of  April, 
with  the  like  power  to  adjourn  "any  difficult  point  of  law." 

The  State  of  Mississippi,  at  the  date  of  the  act  of  March  3, 
1837,  above  cited,  constituted  one  district,  in  which  the  District 
Court  was  invested  with  the  powers  of  a  Circuit  Court.  By  that 
act  the  extraordinary  jurisdiction  of  the  District  Court  was  abro- 
gated. But  by  the  acts  of  June  18,  1838,  (vol.  9,  p.  794,)  and  of 
February  16, 1839,  (lb.  p.  955,)  the  district  of  Mississippi  was  di- 
vided into  two  districts,  th^Northern  and  Southern ;  and  by  the 
latter  act  the  powers  of  a  Circuit  Court  were  conferred  on  the 
District  Court  for  the  Northern  District. 

These  acts  also  require  suits  to  be  brought  in  the  court  of  the 
district  where  the  defendant  resides.  And  the  latter  act  gives  a 
writ  of  error  and  appeal  from  the  decisions  of  the  District  Court 
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for  ihe  Northern  District,  "loAcn  exercising  the  powers  of  a  Cir* 
emit  Courts  directly  to  the  Supreme  Court  of  the  United  States,  in 
the  same  manner  and  under  the  same  limitations  and  restrictions 
that  they  are  now  allowed  by  law  from  the  Circuit  Court."  But 
it  is  supposed  that  the  Circuit  Court,  as  established  by  the  act  of 
1837,  for  the  District  of  Mississippi,  still  possesses  appellate  juris- 
diction in  cases  determined  in  the  District  Court  for  the  Northern 
District  when  acting  as  a  District  Court. 

The  State  of  Alabama  was  divided  into  two  districts ;  the  Nor- 
thern and  Southern ;  in  which  the  District  Court  exercised  Cir- 
cuit Court  powers.  The  act  of  1837  took  away  this  extraordi- 
nary  jurisdiction  and  required  two  sessions  of  the  Circuit  Court  to 
be  held  at  Mobile,  in  the  Southern  District,  and  one  at  Huntsville, 
in  the  Northern  District.  But  by  the  act  of  February  22,  1838, 
(vol.  9,  p.  711,)  the  Circuit  Court  established  at  Huntsville  was 
abolished,  and  the  extraordinary  jurisdiction  formerly  belonging 
to  the  District  Court  for  the  Northern  District  was  restored,  and  a 
writ  of  error  and  appeal  given  from  its  decisions  to  the  Circuit 
Court  at  Mobile.  And  by  the  act  of  February  6,  1839,  (vol.  9,  p. 
949,)  the  state  was  divided  into  three  districts,  the  Northern » 
Southern  and  Middle,  and  Circuit  Court  jurisdiction  was  conferred 
also  on  the  District  Court  established  by  this  act  for  the  Middle 
District,  from  which  appeals  and  writs  of  error  were  declared  to 
lie  to  the  Circuit  Court  at  Mobile.  This  act,  (^  5,)  also  contains 
a  provision  requiring  suits  to  be  brought  in  the  district  where  the 
defendant  resides,  identical  with  that  above  referred  to  relative  to 
the  Districl  of  Mississippi. 

The  Western  District  of  Virginia  was  one  of  these  districts 
in  which,  prior  to  the  act  of  March  3,  1837,  there  had  been  no 
Circuit  Court,  and  in  which  the  extraordinary  jurisdiction  with 
which  the  District  Court  had  been  invested,  was  by  thai  act  taken 
away.  But  by  the  act  of  March  28,  1838,  (vol.  9,  p.  728,)  this 
jurisdiction  was  restored,  and  all  causes  transferred  from  the  Dis- 
trict Court  to  the  Circuit  Court  for  the  Western  District,  in  pursu- 
ance  of  the  act  of  1837,  and  which  remained  undetermined,  were 
directed  I0  be  removed  back  to  the  District  Court  to  be  there  de- 
termined. This  latter  provision  would  seem  to  indicate  an  inten- 
tion to  render  the  original  jurisdiction  of  the  District  Court  in  the 
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Western  District  exclusive.  But  there  is  no  express  abrogation  of 
Ihe  original  jurisdiction  of  the  Circuit  Court,  and  it  is  therefore  un- 
derstood still  to  possess  it  concurrently  with  the  District  Court. 
By  the  act  last  above  cited  the  Circuit  Court  is  expressly  empow- 
ered to  exercise  '*  appellate  jurisdiction  from  the  judgments  and 
decrees  of  the  said  District  Courts  of  the  Western  District  of  Vir- 
ginia, as  now  authorized  by  law." 

With  respect  to  the  Western  District  of  Louisiana,  in  which, 
as  we  have  seen,  the  District  Court  was  left  by  the  act  of  March 
3,  1837,  in  possession  of  its -extraordinary  jurisdiction,  it  is  by  that 
act  (§  3,)  provided,  that ''from  all  judgments  and  decrees  rendered 
in"  the  court  for  that  district,  *•  writs  of  error  and  appeals  shall  lie  to 
the  Circuit  Court  in  the  other  [Eastern]  District  in  the  said  State 
in  the  same  manner  as  from  decrees  and  judgments  rendered  in 
the  districts  in  which  a  Circuit  Court  is  provided  by  this  act." 

Three  of  the  several  districts  above  enumerated  as  constituting 
the  nine  circuits,  viz. :  the  district  of  South  Carolina,  of  North 
Carolina,  and  the  Northern  District  of  New- York  are  subdivided 
with  reference  to  the  District  Courts.  But  these  subdivisions  have 
no  separate  organization,  and  are  not  to  be  considered  as  distinct 
judicial  districts  for  any  purpose,  and  especially  in  relation  to  the 
Circuit  Courts. 

One  of  them,  however,  the  Northern  District  of  New- York,  is 
subdivided  in  regard  to  the  jurisdiction  as  well  of  the  Circuit  as  of 
the  District  Court,  (a) 

(a)  See  the  act  of  July  7,  1838,  vol.  9,  p.  886.  By  this  act,  (§  3,)  all  that  part  of 
the  district  lying  westward  of  the  west  lines  of  the  counties  of  Cayuga,  Tompkins 
and  Tioga,  is  denominated  the  **  Western  Division  ;**  and  it  is  ordained  that  **  all 
issues  of  fact  in  the  said  Circuit  Court  to  be  tried  by  a  jury,  where  the  cause  of  ac- 
tion may  have  arisen  in  the  Western  Division  of  said  district,  shall  be  tried  at  the 
term  of  the  said  Circuit  Court,  to  be  held  at  Canandaigua.'*  The  counties  of  the 
district  lying  easterly  of  the  above  mentioned  line  are  divided  as  follows :  St.  Law. 
rence,  Franklin  and  Clinton  are  denominated  the  Northern  Division ;  and  the  resi. 
due  are  denominated  the  Eastern  District ;  and  it  is  ordained  that  «*all  issues  of 
fact  in  the  said  Circuit  Court  to  be  tried  by  a  jury,  where  the  cause  of  action  may 
have  arisen  in  the  Northern  or  Eastern  Division  aforesaid,  shall  be  tried  at  the  term 
of  the  said  Circuit  Court  to  be  held  at  Albany." 

In  the  case  of  The  United  Slatta  v.  M^Keiusie,  the  question  arose,  soon  after  the 
passage  of  this  act,  whether  its  piovisions  extended  to  criminal  as  well  as  civil  cases. 
The  court  was  of  opinion  that  they  did,  and  as  the  offence  charged  in  the  indictment 
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The  partial  exception  above  alluded  4o  in  the  act  of  March  3, 
1837,  (vol.  9,  p.  639,)  relative  to  the  jurisdiction  of  the  District 
Courts  for  the  Western  District  of  Pennsylvania  and  the  Northern 
District  of  New- York,  is  contained  in  a  proviso  to  the  second  sec- 
tion of  the  act,  and  is  as  follows :  "  Provided  that  nothing  herein 
contained  shall  prevent  thfe  judge  of  the  Northern  District  of  New- 
Yorkt  from  holding  the  courts  at  Utica,  nor  the  judge  of  the  Wes- 
tern District  of  Penpsylvania  fromliolding  the  courts  at  Williams- 
port,  at  the  same  time  and  with  the  same  power  and  jurisdiction 
as  heretofore,''  that  is  to  say,  with  the  power  and  jurisdiction  of 
a  Circuit  Court. 

In  the  Northern  District  of  New- York,  this  reserved  power  has 
not  yet  been  invoked ;  and  the  formal  difRculties  which  lie  in  the 
way  of  its  execntion  will  probably  continue  to  render  it  ineffectual. 

2.  Of  the  Judges  and  immediate  Officers  of  the  Circuit  Courts. 

Judges^]  The  Circuit  Court  consists  regularly  and  ordinarily  of 
a  Justice  of  the  Supreme  Court,  and  the  Judge  of  the  District 
Court  for  the  District  m  which  the  court  sits.(a)  Act  of  March 
2,  1793,  vol.  2,  p.366,  ^  1. 

But  the  Supreme  Court  are  authorized,  in  cases  wher&  special 
circumstances  shall,  in  their  judgment,  render  it  necessary,  to  as- 
sign two  of  the  justices  to  attend.     lb. 

By  this  same  section  It  is  also  provided,  that  where  only  one 
judge  of  the  Supreme  Court  shall  attend  any  Circuit  Court  and 


was  alleged  to  have  been  committed  at  a  place  within  the  limits  of  the  Western 
District,  and  the  defendant  had  pleaded  not  guilt j,  thus  tendering  an  "  issne  of  fact 
to  be  tried  by  a  jary,'*  it  was  held  that  the  trial  must  be  had  in  Canandaigua.  But 
to  remedy  the  serious  inconveniences  attending  an  adherence  in  all  cases  to  the  re- 
gulations prescribed  by  this  act,  and  in  execution  of  the  power  conferred  by  it  of 
regulating  the  r«nue,  (as  it  is  termed  in  the  act,)  by  "  general  Tule«**  a  general  rule 
has  recenUy  been  made  by  which  issues  of  fact,  in  civil  cases,  which  according  to 
the  act  would  be  triable  in  Albany,  may  be  tried  at  Canandaigna,  and  all  such 
issues  which,  according  to  the  act# would  be  triable  at  Canandaigua,  may  be  tried  at 
Albany ;  whenever  the  adverse  parties  or  their  attorneys  by  a  stipulation  in  writing, 
s'gned  by  them,  and  filed  in  the  clerk's  office,  shall  enter  into  an  agreement  to  that 
efiect,  see  Appendix,  Rule  4,  C.  C.  N.  D.  N.  Y. 

(a)  By  the  judicial  act  of  1789,  two  Judges  of  the  Supreme  Court,  together  with 
the  District  Judge  composed  the  Circuit  Court. 
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the  district  judge  sliall  be.  absent,  or  shall  have  been  of  counseK  or 
be  coocerned  in  interest,  in  any  case  then  pending,  such  Circuit 
Court  may  consist  of  the  said  judge  of  the  Supreme  Court  alone. 

And  by  the  subsequent  act  of  April  20, 1803,  (vol.  3,  p.  479,  § 
4.)  it  is  enacted  that  when  either  the  judge  of  the  Supreme  Court 
or  the  district  judge  by  whom  any  circuit  ought  to  be  held,  shall 
not  attend,  such  Circuit  Court  may  be  held  by  the  judge  attending* 

By  the  act  of  February  28,*1830,  (vol.  9,  p.  962,  §  8,)  provi- 
sion  is  made,  when  both  of  the  judges  of  a  Circuit  Court  are  in- 
terested, or  have  been  counsel,  or  are  related  to  the  parties,  in 
any  suit,  for  the  trial  of  such  suit  in  the  next  adjacent  circuit. 

It  is  unnecessary  to  speak  in  this  place  of  the  mode  of  appoint- 
ment, the  tenure  of  office,  &c.  of  the  judges  of  these  courts.  To 
do  so  would  be  but  to  repeat  what  has  already  been  stated  in  treat- 
ing of  the  judges  of  the  Supreme  Court,  and  to  anticipate  what 
will  be  hereafter  said  in  speaking  of  the  judges  of  the  District 
Court.  For  although  these  Courts  are  distinct  and  independent 
tribunals,  yet  no  separate  commissions  are  issued  to  the  judges  by 
which  they  are  constituted  members  of  them.  Their  authority 
as  judges  of  the  Circuit  Courts  is  merely  superadded  by  Congress 
to  their  ordinary  powers  as  judges  of  their  own  proper  courts. 
The  judiciary  act  of  1789,  after  organizing  the  Supreme  and  Dis- 
trict Courts,  and  arranging  the  judicial  districts  into  circuits,  pro- 
ceeds simply  to  enact,  "  that  there  shall  be  held  annually  in  each 
district  of  said  circuits  two  courts,  which  shall  be  caUed  Circuit 
Courts^  and  shall  consist  of  any  two  justices  of  the  Supreme  Courtf 
and  Uie  district  judge  of  such  districts^any  two  of  whom  shallcon- 
stitute  a  quorum.     Vol.  2,  p.  56,  §  4. 

So  that  in  fact,  neither  of  the  judges  of  these  courts  are  commis- 
sioned as  such. 

Whether  in  thus  constituting  these  courts  Congress  acted  strictly 
in  pursuance  of  the  authority  vested  in  them  by  the  constitution, 
is  a  question  which  does  not  appear  to  have  been  raised  for  judi- 
cial decision,  until  many  years  after  their  organization.  And  when 
at  length,  in  the  case  of  Stuart  v.  Lairdy  (I  Cranch  299,)  their 
constitutionality  was  assailed,  the  Supreme  Court  considered 
the  question  as  already  settled,  by  the  force  of  contemporary 
interpretation,  and  by  long  acquiescence. 
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**  This  practical  exposition,'*  said  the  court,  '*  is  too  strong  and 
obstinate  to  be  shaken  or  controlled.  Of  course  the  question  is  at 
rest,  and  ought  not  to  be  disturbed.'' 

With  regard  to  the  particular  judge  of  the  Supreme  Court 
whose  duty  it  is,  in  conjunction  with  the  district  judges,  to  hold 
the  courts  in  any  given  circuit,  an  allotment  was  made  by  the  act 
of  April  29,  1802,  (vol.  3,  p.  479,  §  4,)  subject  however  to  be 
changed  by  the  court  upon  every  appointment  thereafter  to  be 
made  of  a  chief  justice  or  associate  justice.  The  present  allot- 
meot  is  as  follows: 

For  the  First  Circuity  Mr.  Justice  Story. 

For  the  Second  CircuU^  Mr.  Justice  Thompson. 

For  the  Third  Circuity  Mr.  Justice  Baldwin. 

For  the  Fourth  Circuit,  Chief  Justice  Taney. 

For  the  Fifth  Circuity  Mr.  Justice  Daniel. 

For  the  Sixth  Circuit,  Mr.  Justice  Wayne. 

For  the  Seventh  Circuit,  Mr.  Justice  McLean. 

For  the  Eighth  Circuit,  Mr.  Justice  Catron. 

For  the  Ninth  Circuit,'M.r.  Justice  McKinley.(a) 

Clerk.]  Until  very  recently,  the  clerk  of  each  district  court, 
in  virtue  of  his  appointment  as  such,  was  also  clerk  of  the  circuit 
court  for  the  same  district.  [Act  <rf  September  24, 1789,  vol.  2,  p. 
56,  §  7.]  But  by  the  act  of  February  28,  1839,  (vol.  9,  p.  962,  § 
2.)  it  is  provided,  **  That  all  the  Circuit  Courts  of  the  United  States 
shall  have  the  appointment  of  their  own  clerks;  and  in  case  of  a 
disagreement  between  the  judges  the  appointment  shall  be  made 
by  the  presiding  judge  of  the  court."  By  the  act  of  April  29, 1802, 
(vol.  3,  p.  479,  §  8,)  the  circuit  and  district  courts  for  the  district 
of  North  Carolina,  are  severally  required  to  appoint  a  clerk  for 
the  said  courts  respectively.  See  post,  **  District  Courts."-**Cferft." 

(a)  In  the  Oisteiot  of  Colxtmbia,  CongrcBB,  in  the  txereUe  of  lActr  e«c2iMtM 
pfwtr  of  Ugialaiion  over  it,  have,  by  special  acts,  established  a  court  called  a  Cir- 
ouit  Gout1«  bat  differing  eMentialty  in  its  organization  and  jurisdiction  from  the 
eowu  above  described.  It  consisU  of  a  Chief  Justice  and  two  associates.  The 
courts  of  this  District,  although  in  one  sense  national,  are  iuTested  with  the  jnris- 
diction  and  execute  the  funetions  of  state  as  well  as  national  judicatories.  A  brief 
notice  of  these  would  be  ustiUss,  and  a  full  one  would  be  incompatible  with  the  de- 
sign of  this  work. 
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CrierJ]  The  crier  is  appointed  by  the  court,  and  is  entitled  to 
two  dollars  per  day  for  his  services.  Act  of  February  28,  17d9. 
(vol.  3,  p.  133,  §  7.) 

3.  Sessions  of  the  Circuit  Courts. 

The  places,  and  especially  the  times,  of  holding  the  sessions  of 
the  circuit  courts,  have  been  frequently  changed,  and  scarcely  a 
session  of  Congress  passes  without  some  such  alteration  being 
made  in  one  or  more  of  the  circuits.  So  that  no  statement  upon 
this  subject  can  be  safely  relied  upon,  after  the  lapse  of  a  year  or 
more,  without  consulting  the  intermediate  acts  of  Congress. 

The  times  and  places  at  present  prescribed,  are  as  follows: 

FIRST    CIRCUIT. 

In  the  District  of  Maine,  at  Portland^  on  the  first  day(a)  of 
May,  and  at  Wiscasset,  on  the  first  of  October.  [Act  of  March 
3,  1823.] 

In  the  District  of  New  Hampshire,  at  Portsmouth,  on  the  eighth 
day  of  May,  and  at  Exeter,  on  the  eighth  of  October.     [lb.] 

In  the  District  of  Massachusetts,  at  Boston,  on  the  fifteenth  day 
of  May,  and  at  the  same  place  on  the  fifteenth  of  October.  [Act 
of  March  6,  1812.] 

In  the  District  of  Rhode  Island,  at  Newport  on  the  fifteenth  day 
of  June,  and  at  Promdence,  on  the  fifteenth  of  November.     [lb.] 

SECOND   CIRCUIT. 

In  the  District  of  Vermont,  at  Windsor,  on  the  twenty-first 
day  of  May,  and  at  Rutland,  on  the  third  of  October.  [Acts  of 
March  3, 1797,  and  of  March  22, 1816.] 

In  the  District  of  Connecticut,  at  New-Haven,  on  the  last 
Wednesday  of  April,  and  at  Hartford,  on  the  seventeenth  of  Sep- 
tember.    [Acts  of  March  3,  1797,  and  May  13,  1826.] 

In  the  Southern  District  of  New  York,  at  the  City  Hall  in 
the  city  of  New-York,  on  the  first  Monday  of  April,  and  on  the 

(a)  When  the  day  of  the  month  fixed  for  the  commenoepKsnt  of  any  sesaion  hap- 
pens  to  fall  on  Sunday,  the  acts  of  Congraaa  provith  that  the  senion  shall  com- 
mence on  the  next  day. 
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Ust  Monday  of  November.  [Acts  of  February  10, 1832,  and  of 
March  2,  1839;]  and  for  the  trial  o(  criminal  causes  and  suits  in 
equity,  on  the  last  Mondays  of  February  and  July.  [Act  of  May 
29,  1830.] 

THIRD  CIRCUIT. 

In  the  District  of  New-Jersey,  at  Trenton^  on  the  first  day  of 
April  and  of  October.  [Acts  of  April  29,  J802,  of  April  20,  and 
December  16^  1818,  and  of  May  15,  1820.] 

In  the  Eastern  District  of  Pennsylvania,  at  Philadelphia^ 
on  the  eleventh  day  of  April,  and  on  the  eleventh  of  October.  [lb.] 

In  the  Western  District  op  Pennsylvania,  at  PiUsburgh,  on 
the  third  Mondays  of  May  and  November.  [Act  of  March  8, 
1837.] 

FOURTH   CIRCUIT. 

In  the  District  of  Delaware,  at  Newcastle,  on  the  Tuesday 
next  following  the  fourth  Monday  of  May,  and  at  Dover,  on  the 
Tuesday  next  following  the  third  Monday  of  October.  [Act  of 
March  3,  1837.] 

In  the  District  of  Maryland,  at  Baltimore,  on  the  iirst  Monday 
of  November.     [Act  of  July  7,  1838.] 

FIFTH   circuit. 

In  the  Eastern  District  of  Virginia,  at  Richmond,  on  the 
eighteenth  of  May  and  the  eighteenth  of  November.  [Act  of 
March  2,  1838.] 

In  the  Western  District  of  Virginia,  at  Lewisburgh,  on  the 
first  Monday  of  August.     [Act  of  March  3,  1837.] 

In  the  District  of  North  Carolina,  at  Raleigh,  on  the  twelfth 
day  of  May,  and  of  October.  [Acts  of  March  3,  1797,  and  of 
February  4,  1807.] 

SIXTH  circuit. 
In  the  District  of  South  Carolina,  at  Columtna,  on  the  fourth 
Monday  of  November,  and  at  Charleston,  oft  the  second  Tuesday 
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of  April.     [Acts  of  May  26,  1824,  of  March  3,  1825,  of  May  4, 
1826,  of  April  29,  1802,  and  of  February  24,  1829.] 

In  the  District  of  Georgia,  at  Savannah^  on  Thursday,  after  the 
first  Monday  of  May,  and  at  MilkdgemUe,  on  Thursday  after  the 
first  Monday  of  November.  [Act  of  April  29,  1802,  March,  9» 
1808,  May  4,  1826,  and  January  21, 1829.] 

SEYENTH    CIRCUIT. 

In  the  District  of  Ohio  at  Columbus^  on  the  first  Monday  of 
July  and  the  third  Monday  of  December.  [Act  of  March  10, 
1838.] 

In  the  District  of  Indiana,  at  Indianapolis^  on  the  third  Mondays 
of  May  and  November.    [lb.] 

In  the  District  of  Illinois,  at  Vandalia,  on  the  third  Mondays 
of  June  and  December.     [lb. J 

In  the  District  of  Michigan,  at  Detroit^  on  the  third  Monday  of 
June  and  the  second  Monday  of  October.  [lb.  and  act  of  March 
3,  1839.] 

eighth  circuit. 

In  the  District  of  Kentucky,  at  Frankfort,  on  the  first  Mondays 
of  May  and  November.     [Act  of  February  24,  1807.] 

In  the  District  of  East  Tennessee,  at  Knoxvilk,  on  the  third 
Monday  of  October.    [Act  of  July  7, 1838.] 

In  the  Middle  DisTaicT  of  Tennessee,  at  NcuhmUe,  on  the 
first  Mondays  of  March  and  September.  [Acts  of  May  5,  1830, 
and  of  January  18, 1839.] 

In  the  District  of  Missouri,  at  St.  Louis^  on  the  first  Monday  of 
Api il.    [Act  of  March  3, 1 837.] 

ninth  circuit. 

In  the  Southern  District  of  Alabama,  at  Mobile,  on  the 
second  Monday  of  March,  and  the  fourth  Monday  of  November. 
[Act  of  March  3,  1839.] 

In  the  Eastern  District  of  Louisiana,  at  New  Orleans,  on 
the  first  Monday  of  April,  and  the  third  Monday  of  December. 
[Act  of  March  3,  1839.] 
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In  the  Southern  Distbict  of  Mississippi,  at  Jackson^  on  the 
first  Mondays  of  May  and  November.  [Acts  March  3,  1837,  and 
of  June  16,  1838.] 

In  the  District  of  Arkansas,  at  Little  Rock,  on  the  fourth  Mon- 
day of  March.     [Act  of  March  3,  1837.] 

Special  Sessions.]  By  the  act  of  March  2,  1793,  (vol.  2,  p, 
366,  §  3.)  it  is  provided,  *•  That  the  Supreme  Court,  or,  when  the 
Supreme  Court  shall  not  be  sitting,  any  one  of  the  justices  thereof, 
together  with  the  judge  of  the  district  within  which  a  special 
session,  as  hereafter  authorized,  shall  be  holden,  may  direct  special 
sessions  of  the  Circuit  Courts  to  be  holden  for  the  trial  of  crimi- 
nal causes,  at  any  convenient  place  within  the  district,  nearer  to 
the  place  where  the  offences  may  be  said  to  be  committed  than  the 
place  or  places  appointed  by  law  for  the  ordinary  sessions :  that 
the  clerk  of  such  Circuit  Court  shall,  at  least  thirty  days  before 
the  commencement  of  such  special  sessions,  cause  the  time  and 
place  for  holding  the  same  to  be  notified,  for  at  least  three  weeks, 
successively,  in  one  or  more  of  the  newspapers  published  nearest 
to  the  place  where  the  session  is  to  be  holden :  That  all  process, 
writs  and  recognizances,  of  every  kind,  whether  respecting  juries, 
witnesses,  bail,  or  otherwise,  which  relate  to  the  cases  to  be  tried 
at  the  said  special  sessions,  shall  be  considered  as  belonging  to  such 
sessions,  in  the  same  manner  as  if  they  had  been  issued  or  taken 
in  reference  thereto :  That  any  special  session  may  be  adjourned 
to  any  time  or  times  previous  to  the  next  stated  meeting  of  the 
Circuit  Court :  That  all  business  depending  for  trial  at  any  special 
court,  shall,  at  the  close  thereof,  be  considered  as  of  course  remo^ 
Ted  to  the  next  stated  term  of  the  Circuit  Court.'*(a) 


{a)  In  the  case  of  The  United  States  y.  Hamilton^  3  Dallas,  17,  strong  doubts 
were  expressed,  1,  whether  a  special  Circuit  Coart  could  be  appointed  to  be  held  on 
a  day  subsequent  to  that  fixed  by  law  for  the  next  stated  session  ;  and  3,  whether 
admitting  the  power  to  appoint  such  court,  indictments  found  at  a  stated  session 
could  be  tried  at  such  special  session.  And  in  the  cajne  of  The  United  States  v. 
Insurgents^  lb.  513,  it  seems  to  have  been  justly  considered  that  the  authority  con- 
ferred  by  the  above  recited  act  was  to  be  exercised  in  subordination  to  the  provision 
contained  in  the  judicial  act  of  1789,  (vol.  2,  p.  67,  §  29,)  directing  **  that  in  cases 
ptmishable  with  death,  the  trial  shall  be  in  the  county  where  the  offence  was  com* 
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And  by  the  act  of  July  4,  1840»  chap.  20,  §  2,  it  is  enacted, 
^  That  the  presiding  judge  of  any  Circuit  Court  n)ay,  at  his  discre* 
tion,  appoint  special  sessions  thereof,  to  be  held  at  the  places  where 
the  stated  sessions  thereof  are  holden ;  at  which  special  sessions 
it  shall  be  competent  to  the  said  court  to  entertain  jurisdiction  of 
and  hear  and  decide  all  cases  in  equity,  cases  in  error,  or  on  appeal, 
issues  of  law,  niotions  in  arrest  of  judgment,  motions  for  new  trial, 
and  all  other  motions,  and  to  award  executions  and  other  final 
process,  and  to  do  and  transact  all  other  business,  and  direct  all 
other  proceedings,  in  all  causes  pending  in  the  Circuit  Court,  ex- 
cept trying  any  cause  by  jury,  in  the  same  way  and  with  the  same 
force  and  effect  as  the  same  could  or  might  be  done  at  the  stated 
sessions  of  such  court." 

Adjournment,]  By  the  judiciary  act  of  1789,  (vol.  2,  p.  56, 
^  7,)  it  is  provided  '*  That  a  Circuit  Court  may  be  adjourned  from 
day  to  day,  by  any  one  of  its  judges,  or  if  none  are  present,  by 
the  marshal  of  the  district,  until  a  quorum  be  convened,"  The 
Circuit  Courts  consisted  originally  of  two  judges  of  the  Supreme 
Court  and  the  District  Judge,  any  two  of  whom  constituted  a 
quorum.  lb.  §  4.  By  an  act  passed  in  1793,  as  we  have  seen  (a), 
these  courts  were  made  to  consist  of  one  judge  of  the  Supreme 
Court  and  the  District  Judge  ;  and  the  judge  of  the  Supreme  Court, 
in  the  absence  of  the  District  Judge,  was  authorized  to  hold  the 
court  alone. 

By  an  act  passed,  May  19,  1794,  (vol.  2,  p.  408,)  it  is  provided, 
**  That  a  Circuit  Court  in  any  district,  when  it  shall  happen  that 
no  justice  of  the  Supreme  Court  attends  within  four  days  after  the 
time  appointed  by  law  for  the  commencement  of  the  session,  may 
be  adjourned  to  the  next  stated  term  by  the  judge  of  the  district, 
or,  in  case  of  his  absence  also,  by  the  marshal  of  the  district." 
But  by  the  act  of  April  29,  1802,  as  we  have  Feen  (6),  a  Circuit 
Court  may  be  holden  by  either  of  the  judges ;  and  the  necessity 
of  an  adjournment  on  account  of  the  absence  of  the  Judge  of  the 

initted ;  or  where  that  cannot  be  done  without  great  inconYenienco,  twelve  petit 
jurors  at  least  shall  be  summoned  from  thence." 

(a)  Ante,  p.  44. 

(6)  Ante,  p.  45. 
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Supreme  Court  was  thereby  removed,  and  the  applicability  of  the 
act  of  1794  was  thus  limited  to  the  case  of  the  absence  of  both  of 
the  judges.  Under  this  state  of  the  law,  the  act  of  July  4,  1840, 
(chap.  20,  §  1,)  was  passed,  by  which  it  is  enacted,  "That  when- 
ever it  shall  so  happen  that  neither  of  the  judges  of  a  Circuit 
Court  of  the  United  States  shall  attend  at  the  commencement  of  a 
session  of  the  said  court,  or  at  the  time  appointed  on  any  adjourn- 
ment thereof,  to  open  and  adjourn  the  said  court  in  person,  eiiher 
of  the  said  judges  may,  by  a  written  order  to  the  marshal,  adjourn 
the  court  from  time  to  time,  as  the  case  may  require,  to  any  time 
or  times  antecedent  to  the  next  stated  term  of  the  said  court ;  and 
all  suits,  actions,  writs,  processes,  recognizances,  and  other  pro- 
ceedings pending  in  such  court,  or  returnable  to,  or  to  be  acted 
upon  at  such  court,  shall  have  day  and  be  returnable  to,  and  be 
heard,  tried,  and  determined,  at  such  adjournment  or  adjourn- 
ments, in  the  same  manner  and  with  the  same  effect  as  if  the  said 
court  had  been  duly  opened  and  held  at  the  commencement  of 
such  session,*  or  other  day  appointed  therefor ;  and  all  persons 
bound  or  required  to  appear  at  said  court,  either  as  jurymen,  wit- 
nesses, parties,  or  otherwise,  shall  be  bound  and  required  to  attend 
at  such  adjournment  or  adjournments  accordingly.'' 

I  have  deemed  it  necessary  to  enumerate  these  several  legisla- 
tive provisions  relative  to  the  power  of  adjournment,  on  account 
of  the  importance  of  the  subject,  and  because  there  seems  to  be 
some  ground  for  doubt  concerning  the  precise  result  of  these  va- 
rious enactments.  Unquestionably  the  provision  of  the  judiciary 
act  authorizing  one  judge  to  adjourn  from  day  today  till  a  quorum 
shall  appear,  is  wholly  superseded  by  the  subsequent  acts.  It  is 
equally  clear  also  that  the  provision  of  the  act  of  1794,  autho- 
rizing the  district  judge  to  adjourn  the  court  to  the  next  stated  term 
on  account  of  the  non-attendance  of  the  justice  of  the  Supreme 
Court,  is  also  in  like  manner  superseded.  But  whether  the  autho* 
rity  given  to  the  marshal  by  that  act  is  taken  away,  is  a  question 
admitting  of  doubt. 

It  may  well  be  that  Congress  intended  by  the  act  of  1840  to 
supersede  and  thus  indirectly  to  repeal  all  existing  regulations  on 
the  subject.  But  this  act  contains  no  repealing  clause,  and  its  pro- 
visions are  not  necessarily  repugnant  to  those  of  the  act  of  1794. 
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And  by  the  act  of  July  4, 1840,  chap.  20,  §  2,  it  is  enacted, 
"  That  the  preaiding  judge  of  any  Circuit  Court  may,  at  his  discre- 
tion, appoint  special  sessions  thereof,  to  be  hold  at  the  places  where 
the  stated  sessions  thereof  are  holden ;  at  which  special  sessions 
it  shall  be  competent  to  the  said  court  to  entertain  jurisdiction  of 
and  hear  and  decide  all  cases  in  equity,  cases  in  error,  or  on  appeal, 
issues  of  law,  motions  in  arrest  of  judgment,  motions  for  new  trial, 
and  all  other  motions,  and  to  award  executions  and  other  final 
process,  and  to  do  and  transact  all  other  business,  and  direct  all 
other  proceedings,  in  all  causes  pending  in  the  Circuit  Court,  ex- 
cept trying  any  cause  by  jury,  in  the  same  way  and  with  the  same 
force  and  effect  as  the  same  could  or  might  be  done  at  the  stated 
sessions  of  such  court." 

Adjournment]  By  the  judiciary  act  of  1789,  (vol.  2,  p.  66, 
§  7,)  it  is  provided  •*  That  a  Circuit  Court  may  be  adjourned  from 
day  to  day,  by  any  one  of  its  judges,  or  if  none  are  present,  by 
the  marshal  of  the  district,  until  a  quorum  be  convened."  The 
Circuit  Courts  consisted  originally  of  two  judges  of  the  Supreme 
Court  and  the  District  Judge,  any  two  of  whom  constituted  a 
quorum.  lb.  §  4.  By  an  act  passed  in  1793,  as  we  have  seen  (a), 
these  courts  were  made  to  consist  of  one  judge  of  the  Supreme 
Court  and  the  District  Judge  ;  and  the  judge  of  the  Supreme  Court, 
in  the  absence  of  the  District  Judge,  was  authorized  to  hold  the 
court  alone. 

By  an  act  passed,  May  19,  1794,  (vol.  2,  p.  408,)  it  is  provided, 
''That  a  Circuit  Court  in  any  district,  when  it  shall  happen  that 
no  justice  of  the  Supreme  Court  attends  within  four  days  after  the 
time  appointed  by  law  for  the  commencement  of  the  session,  may 
be  adjourned  to  the  next  stated  term  by  the  judge  of  the  district, 
or,  in  case  of  his  absence  also,  by  the  marshal  of  the  district." 
But  by  the  act  of  April  29,  1802,  as  we  have  Feen  (6),  a  Circuit 
Court  may  be  holden  by  either  of  the  judges ;  and  the  necessity 
of  an  adjournment  on  account  of  the  absence  of  the  Judge  of  the 

mitted ;  or  where  Uiat  cannot  be  done  without  g^reftt  inconTenience,  twelve  petit 
jurors  at  least  shall  be  summoned  from  thence." 

(a)  Ante,  p.  44. 

(6)  Ante,  p.  45. 
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Supreme  Coart  was  thereby  removed,  and  the  applicability  of  the 
act  of  1794  was  thus  limited  to  the  case  of  the  absence  of  both  of 
the  judges.  Under  this  state  of  the  law,  the  act  of  July  4,  1840, 
(chap.  20,  §  1,)  was  passed,  by  which  it  is  enacted,  "That  when- 
ever it  shall  so  happen  that  neither  of  the  judges  of  a  Circuit 
Court  of  the  United  States  shall  attend  at  the  commencement  of  a 
session  of  the  said  court,  or  at  the  time  appointed  on  any  adjourn- 
ment thereof,  to  open  and  adjourn  the  said  court  in  person,  eilher 
of  the  said  judges  may,  by  a  written  order  to  the  marshal,  adjourn 
the  court  from  time  to  time,  as  the  case  may  require,  to  any  time 
or  times  antecedent  to  the  next  stated  term  of  the  said  court ;  and 
all  suits,  actions,  writs,  processes,  recognizances,  and  other  pro- 
ceedings pending  in  such  court,  or  returnable  to,  or  to  be  acted 
upon  at  such  court,  shall  have  day  and  be  returnable  to,  and  be 
beard,  tried,  and  determined,  at  such  adjournment  or  adjourn- 
ments, in  the  same  manner  and  with  the  same  cfTect  as  if  the  said 
court  had  been  duly  opened  and  held  at  the  commencement  of 
such  session,*  or  other  day  appointed  therefor;  and  all  persons 
bound  or  required  to  appear  at  said  court,  eilher  as  jurymen,  wit- 
nesses, parties,  or  otherwise,  shall  be  bound  and  required  to  attend 
at  such  adjournment  or  adjournments  accordingly.'' 

I  have  deemed  it  necessary  to  enumerate  these  several  legisla- 
tive provisions  relative  to  the  power  of  adjournment,  on  account 
of  the  importance  of  the  subject,  and  because  there  seems  to  be 
some  ground  for  doubt  concerning  the  precise  result  of  these  va- 
rious enactments.  Unquestionably  the  provision  of  the  judiciary 
act  authorizing  one  judge  to  adjourn  from  day  to  day  till  a  quorum 
shall  appear,  is  wholly  superseded  by  the  subsequent  acts.  It  is 
equally  clear  also  that  the  provision  of  the  act  of  1794,  autho- 
rizing the  district  judge  to  adjourn  the  court  to  the  next  stated  term 
on  account  of  the  non-attendance  of  the  justice  of  the  Suprenie 
Court,  is  also  in  like  manner  superseded.  But  whether  the  autho- 
rity given  to  the  marshal  by  that  act  is  taken  away,  is  a  question 
admitting  of  doubt. 

It  may  well  be  that  Congress  intended  by  the  act  of  1840  to 
supersede  and  thus  indirectly  to  repeal  all  existing  regulations  on 
the  subject.  But  this  act  contains  no  repealing  clause,  and  its  pro- 
visions are  not  necessarily  repugnant  to  those  of  the  act  of  1704. 


54        OF  THE  ORGANIZATION  OF  THE  CIRCUIT  COURTS. 

The  better  opinion  therefore  seems  to  be  that  the  power  given  by 
this  act  to  the  marshal  still  exists.  It  is  important  then  to  ascer- 
tain the  exact  extent  of  this  power.  The  authority  expressly 
given  to  this  officer,  is  that  of  adjourning  the  court  to  the  next  sta- 
ted term,  in  case  of  the  non-attendance  of  either  of  the  judges 
within  four  days  after  the  time  appointed  by  law  for  the  com- 
mencement of  the  court.  But  it  seems  to  me  that  as  i7u:idental 
to  this  authority,  an  implied  power  is  also  given  to  the  marshal  to 
open  and  adjourn  the  court  from  day  to  day  during  the  four  days. 
The  act  of  1840  authorizes  the  marshal  to  act  only  in  pursuance 
of  a  written  order  of  one  of  the  judges,  for  the  adjoiu-nment  of  the 
court  to  some  day,  to  be  specified  in  the  order,  antecedent  to  the 
next  stated  term. 

By  the  act  of  February  25,  1799,  (vol.  3,  p.  126,  §  7,)  when  a 
**  contagious  disease  shall  render  it  hazardous"  to  hold  a  Circuit  or 
District  Court  at  the  place  prescribed  by  law,  the  district  judge  is 
authorized  to  designate  some  other  place  within  the  district  for 
holding  such  court,  and  for  that  purpose  to  issue  his  order  to  the 
marshal  of  the  district,  who  is  required  to  '*make  publication 
thereof,  in  one  or  more  public  papers  printed  at  the  place  by  law 
appointed  for  holding  the  same,  from  the  time  of  receiving  such 
order,  until  the  time  by  law  prescribed  for  commencing  the  said 
sessions." 

And  by  the  act  of  January '  18,  1839,  (vol.  9,  p.  940,  §  9,)  it  is 
enacted  '*  That  the  judges,  or  some  one  of  them,  of  the  Circuit 
Courts  of  the  United  States,  shall  have  power  to  direct  the  said 
courts  to  be  adjourned  over  to  some  future  day,  designated  in  a 
written  order  to  the  clerk  of  either  of  the  said  courts,  whenever 
there  is  a  dangerous  and  general  disease  at  the  place  where  the 
court  is  usually  holden ;  and  the  adjournment  over,  by  the  clerk, 
in  the  absence  of  the  judges,  shall  have  the  same  force  and  effect 
as  if  the  judges  had  been  present." 

The  courts  of  the  United  States  have  power  to  adjourn  to  a 
distant  day,  and  not  merely  from  day  to  day.  Thus,  when  the 
Circuit  Court  for  the  district  of  Columbia,  having  continued  to  sit 
regularly  from  the  commencement  of  its  session  in  April,  until  the 
16th  of  May,  adjourned  to  the  fourth  Monday  in  June  following, 
and  then  resumed  and  continued  its  session ;  the  adjournment  was 
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held  to  be  a  legal  continuation  of  the  April  term :  and  to  adjourn 
in  this  manner  was  said  to  be  a  power  common  to  all  courts,  not 
restrained  in  this  respect  by  express  law.    6  Wheat.  106. 

4.  Of  Aiiomeyst  Counsellors,  4^. 

The  Circuit  Court  being  a  Court  of  Law  and  Equity,  and,  as 
an  appellate  tribunal,  a  Court  of  Admiralty  also,  the  persons  afh 
pointed  to  conduct  the  business  of  suitors  therein,  are  properly  de- 
signated under  the  various  appellations  of  attorneys,  solicitors, 
proctors,  counsellors,  and  advocates.  The  names  of  proctor  and 
advocate  are  derived  from  the  civil  law,  and  are  used  in  admiralty 
proceedings,  as  correspondent  with  those  of  attorney  and  coun- 
sellor in  proceedings  at  law,  and  those  of  solicitor  and  counsellor 
in  proceedings  in  equity. 

The  admission  of  persons  to  practice  in  the  several  Circuit 
Courts,  is  regulated  by  the  rules  of  those  courts  respectively.  As 
far  as  1  have  been  able  conveniently  to  ascertain,  and  probably 
throughout  the  Union,  those  who  have  been  already  admitted  to 
practice  in  the  Supreme  or  Superior  Courts  of  the  several  states, 
are  entitled  to  admission  to  the  corresponding  rank  in  the  Circuit 
Courts  held  therein,  of  course. 

The  rule  upon  this  subject  of  the  Circuit  Court  for  the  Southern 
District  of  New- York,  is  as  follows. 

**  Attorneys  and  counsellors  of  the  Supreme  Court,  and  solici- 
tors and  counsellors  of  the  Court  of  Chancery  of  this  state,  may» 
on  presentation  of  their  licenses  to  the  clerk  and  his  report  of  their 
degree,  have  an  order  of  course  entered  in  open  court  in  term 
time,  or  in  the  common  rules  in  vacation,  admitting  them  to  the 
same  standing  in  this  court ;  and  attorneys  and  solicitors  of  the 
said  courts,  may  also  be  admitted  as  proctors ;  and  counsellors  of 
the  said  courts  may  be  admitted  as  advocates,  on  the  admiralty 
side  of  this  court ;  all  such  officers  first  taking  and  subscribing  the 
oaths  of  office,  prescribed  by  the  constitution  and  laws  of  the  Uni- 
ted States."    Rule  93. 

The  rule  of  the  Circuit  Court  for  the  Northern  District  is  sub- 
stantially the  same.    Appendix,  Rule  1,  C.  C,  N.  D.  N.  Y.(a) 

(a)  Thu  eourt  having  been  bnt  recently  eetablahed,  a  rule  has  been  made  theietn 
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Of  the  privileges,  disabilities  and  duties  of  attorneys — of  their 
appointmeDt,  the  duration  of  their  authority,  and  the  mode  of 
changing  them — their  punishment  for  misconduct,  &c.,  it  is  suffi- 
cient to  remark,  that  the  practice  of  the  Supreme  Courts  of  the 
respective  states,  relative  to  tliese  particulars,  are  applicable  to  the 
National  Courts  sitting  in  such  states  respectively,  except  so  far  as 
the  same  may  be  altered  by  acts  of  Congress,  or  by  rules  of  court. 

Attorneys,  &c.  may  be  required,  by  order  of  court,  to  satisfy 
costs  unnecessarily  made.    See  antej  p.  5. 

5.  Marshal — see  post.  District  Courts. 

6.  District  Attorneys — see  post,  District  Courts. 

1.  Commissioners  to  take  Affidavits  and  Bail,  ^c. 

By  the  act  of  February  20,  1812,  (vol.  4,  p.  378,  §  1,)  the  Cir- 
cuit Courts  are  authorized,  v?henever  the  extent  of  iheir  districts 
render  it  necessary,  •*  to  appoint  such  and  so  many  discreet  per- 
sons, in  difTerent  parts  of  the  district,  as  such  court  may  deem  ne- 
cessary, to  take  acknowledgments  of  bail  and  affidavits ;  which 
acknowledgments  of  bail  and  affidavits  shall  have  the  like  force 
and  cflFect  as  if  taken  before  any  judge  of  the  said  courts ." 

[The  second  section  gives  the  like  fees  for  these  services  as  are 
allowed  by  the  laws  of  the  state  where  they  are  rendered.] 

By  an  act  **in  addition"  to  the  above  act,  passed  March  1,  1817, 
(vol.  6,  p.  179,  §  1.)  the  commissioners  appointed,  or  who  may  be 
appointed,  in  virtue  of  the  foregoing  act,  '*are  authorized  to  take 
affidavits  and  bail  in  civil  causes,  to  be  used  in  the  several  District 
Courts  of  the  United  Slates,"  and  also  to  "exercise  all  the  powers 
that  a  justice  or  judge  of  any  of  the  courts  of  the  United  States 
may  exercise  by  virtue  of  the  thirtieth  section  of  an  act,  entitled 
"an  act  to  establish  the  Judicial  Courts  of  the  Uniied  States." 


declaring  that  all  persons  then  entitled  to  practice  in  the  District  Court,  as  attorneys, 
&c.,  shall  be  entitled  to  practice  in  the  same  capacity  in  the  Circait  Court.  Appen- 
dix, Role  13,  C.  C.  N.  D.  N.  Y. 
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The  important  powers  conferred  by  this  last  clause,  relate  to 
the  taking  of  depositions,  and  will  be  fully  explained  in  the  second 
part  of  this  treatise. 


SECTION  II. 

OF   THS    JURISDICTION    OF   THE    CIBCUIT   COURTS. 

1.  Constitutional  Provisions, 

The  constitution,  as  we  have  seen,  prescribes  the  limits,  beyond 
which,  the  judicial  power  of  the  United  States  shall  not  extend ; 
designates  one  tribunal  through  which  it  is  to  be  exerted,  and 
vests  a  portion  of  it  absolutely  in  this  tribunal:  but  confides  every 
thing  else  relating  to  the  subject,  to  the  wisdom  of  Congress. 

What  other  courts  should  be  established — in  what  proportions, 
and  under  what  modifications,  the  judicial  power  should  be  distri- 
buted among  them — were  points  to  be  determined  by  laws  enacted 
in  pursuance  of  the  constitution. 

To  these  laws  therefore,  recourse  must  be  had,  to  ascertain  the 
jurisdiction  of  the  Circuit  Courts, 

2.  Legislative  Provisions — Original  Jurisdiction. 

By  the  judicial  act  of  September  24,  1789,  (vol.  2,  p.  56,  §  11,) 
it  is  enacted,  that  the  Circuit  Courts  of  the  United  States  shall  have 
original  cognizance,  concurrent  with  the  courts  of  the  several 
states^  of  all  suits  of  a  civU  nature,  at  common  law,  or  in  equity, 
where  the  matter  in  dispute  exceeds^  exclusive  of  costs,  the  sum  of 
five  hundred  dollars--^ 

1.  When  the  United  States  are  plaintiffs  or  petitioners : 

2.  When  an  alien  is  a  party : 

3.  When  the  suit  is  between  a  citizen  of  the  state  where  the 
suit  is  brought,  and  a  citizen  of  another  state. 

Before  proceeding  further  in  the  analysis  of  this  act,  it  will  con- 
duce to  perspicuity,  here  to  state,  that  although  the  above  men- 
tioned limitation  of  the  jurisdiction  of  the  Circuit  Courts  to  cases 
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in  which  the  amount  in  controversy  exceds  five  hundred  dollars, 
remains  unchanged  with  respect  to  the  two  latter  classes  of  cases, 
it  has  been  abolished  as  it  regards  the  first,  viz  :  where  the  United 
States  are  plaintiffs  or  petitioners.  By  an  act  passed  March  3, 
1815,  (vol.  4,  p.  854,  §  4»)  it  is  enacted,  *'  that  the  District  Courts 
of  the  United  States  shall  have  cognizance,  concurrent  with  the 
courts  and  magistrates  of  the  several  states,  and  the  Circuit 
Co2<r<5  of  the  United  States,  of  all  suits  at  common  law,  where 
the  United  States^  or  any  officer  thereof,  under  the  authority  of  an 
act  of  Congress  shall  sue,  although  the  debt  claimed,  or  other 
matter  in  dispute  shall  not  amount  to  one  hundred  dollars^*  The 
title  of  this  act  is  "  An  act  more  effectually  to  vest  in  the  state 
courts,  and  in  the  District  Courts  of  the  United  States,  jurisdiction 
in  the  cases  therein  mentioned."  And  it  can  hardly  fail  to  occur 
to  the  student  that  it  was  probably  passed  under  a  misapprehen- 
sion of  the  existing  law  regulating  the  jurisdiction  of  the  Circuit 
Courts.  It  will  be  perceived  also,  that  it  extends  the  jurisdiction 
of  these  courts  to  an  additional  class  of  cases,  viz;  to  those  in 
which  an  officer  of  the  United  States  shall  sue,  under  the  authority 
of  an  act  of  Congress.  In  the  case  of  •  The  Post  Master  General 
V.  Early  et  al,  (12  Wheat.  136,)  it  was  held  sufficient  for  this 
purpose,  and  upon  the  same  grounds,  must  be  considered  as  con- 
ferring jurisdiction  in  both  classes  of  cases,  without  regard  to 
amount. 

The  eleventh  section  of  the  judicial  act  above  referred  to,  also 
enacts  ''  that  no  person  shall  be  arrested  in  one  district,  for  trial 
in  another,  in  any  civil  action,  before  a  Circuit  or  District  Court.'' 
And  further,  ^  that  no  civil  suit  shall  be  brought  before  either  of 
the  said  courts,  against  an  inhabitant  of  the  United  States,  by  any 
original  process,  in  any  other  district  than^that  whereof  he  is  an 
inhabitant,  or  in  which  he  shall  be  found  at  the  time  of  serving  the 
writ." 

It  also  further  enacts,  that  no  '*  district  or  Circuit  Court  shall 
have  cognisance  of  any  suit  to  recover  the  contents  of  any  pro* 
missory  note,  or  other  choses  in  action  in  favor  of  an  assignee^  un- 
less  a  suit  might  have  been  prosecuted  in  such  court  to  recover 
the  said  contents  if  no  assignment  had  been  made,  except  in  cases 
of  foreign  bills  of  exchange." 


«l 
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The  Circuit  Courts  are  moreover,  by  this  section,  invested  with 

exclusive  cognizance  of  all  crimes  and  offences  cognizable  under 
the  authority  of  the  United  States,  except  when  this  act  otherwise 
provides,  or  the  laws  of  the  United  States,  shall  otherwise  direct, 
and  concurrent  jurisdiction  with  the  District  Courts,  of  crimes  and 
offences  cognizable  therein.** 

The  twelfth  section  authorizes  the  remofoal  before  trial  of  cer- 
tain causes  from  the  Statfi  Courts  to  the  Circuit  Courts. 

It  enacts,  *' That  if  a  suit  be  commenced  in  any  State  Court 
against  an  alien^  or  by  a  citizen  of  the  state  in  which  the  suit  is 
brought  against  a  citizen  of  another  state^  and  the  matter  in  dis* 
pnte  exceeds  the  aforesaid  sum  or  value  of  five  hundred  dollars, 
exclusive  of  costs,  to  be  made  to  appear  to  the  satisfaction  of  the 
court  and  the  defendant  shall,  at  the  time  of  entering  his  appear- 
ance in  such  State  Court,  file  a  petition  for  the  removal  of  the 
cause  for  trial  into  the  next  Circuit  Court,  to  be  held  in  the  district 
where  the  suit  is  pending,  or  if  in  the  District  of  Maine,  to  the 
District  Court  next  to  be  holden  therein,  or  if  in  Kentucky  Dis- 
trict,(a)  to  the  District  Court  next  to  be  holden  therein,  and  offer 
good  and  sufficient  surety  for  his  entering,  in  such  court,  on  the 
first  day  of  its  next  session,  copies  of  said  process  against  him,  and 
also  for  his  there  appearing  and  entering  special  bail  in  the  cause, 
if  special  bail  was  originally  requisite  therein,  it  shall  then  be  the 
duty  of  the  State  Court  to  accept  the  surety,  and  proceed  no  fur- 
ther in  the  cause ;  and  any  bail  that  may  have  been  originally  taken 
shall  be  discharged ;  and  the  said  copies  being  entered  as  aforesaid, 
in  such  court  of  the  United  States,  the  cause  shall  there  proceed 
in  the  same  manner  as  if  it  had  been  brought  there  by  original  pro- 
cess. And  any  attachment  of  the  goods  or  estate  of  the  defendant, 
by  the  original  process,  shall  hold  the  goods  or  estate  so  attached, 
to  answer  the  final  judgment,  in  the  same  manner  as  by  the  laws 
of  the  state  they  would  have  been  holden  to  answer  final  judg- 
ment, had  it  been  rendered  by  the  court  in  which  the  suit  com- 
menced." 


{a)  The  districta  of  Maine  and  Kentncky  were  by  this  aet  excepted  from  the  Cir. 
coits,  and  the  District  Conrta  therein,  iayeeted  with  the  original  juriadietion  of  th^ 
Cixcuit  Courta. 


\ 
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Thus  far,  it  will  be  perceived,  the  civil  jurisdiction  couferred 
depends  wholly  upon  the  character  of  the  parties  and  the  amount 
in  dispute. 

But  this  section  also  further  enacts,  that, ''  if,  in  any  action  fx>m* 
menced  in  a  State  Court,  the  title  of  land  be  concerned,  and  the 
parties  are  citizens  of  the  same  state,  and  the  matter  in  dispute  ex- 
ceeds the  sum  or  value  of  five  hundred  dollars,  exclusive  of  costs, 
the  sum  or  value  being  made  to  appear  to  the  satisfaction  of  the 
Court,  either  party,  before  the  trial,  shall  state  to  the  Court,  and 
make  affidavit  if  they  require  it,  that  he  claims  and  shall  rely  upon 
a  right  or  title  to  the  land,  under  grant  from  a  statei  other  than 
that  in  which  the  suit  is  pending,  and  produce  the  original  grant, 
or  an  exemplification  of  it,  except  where  the  loss  of  public  records 
shall  put  it  out  of  his  power,  and  shall  move  that  the  adverse  party 
inform  the  Court  whether  he  claims  a  right  or  title  to  the  land 
under  a  grant  from  the  state  in  which  the  suit  is  pending,  the  said 
adverse  party  shall  give  such  information,  or  otherwise  not  be 
allowed  to  plead  such  grant,  or  give  it  in  evidence  upon  the  trial ; 
and  if  he  informs  that  he  does  claim  under  such  grant,  the  party 
claiming  under  the  grant  first  mentioned,  may  then,  on  motion, 
remove  the  cause  for  trial  to  the  next  Circuit  Court  to  be  holden 
in  such  district,  or  if  in  the  District  of  Maine,  to  the  court  to  be 
holden  next  therein;  or  if  in  Kentucky  District,  to  the  court  to  be 
bdden  next  therein ;  but  if  he  is  the  defendant,  he  shall  do  it  under 
the  same  regulations  as  in  the  beforementioned  case  of  the  remo«> 
▼al  of  a  cause  into  such  court  by  an  alien :  And  neither  party  re- 
moving the  cause,  shall  be  allowed  to  plead,  or  give  evidence  of, 
any  other  title  than  that  by  him  stated  as  aforesaid,  as  the  ground 
of  his  claim." 

With  respect  to  this  last  description  of  cases,  it  will  be  observed, 
the  jurisdiction  b  founded  entirely  upon  the  nature  of  the  contro^ 
versy  and  the  amount  in  dispute. 

It  will  doubtless  also  occur  to  the  student,  that  this  is  an  ingen* 
iously  devised  if  not  indeed  the  only  unexceptionable  mode  of  giv- 
ing effect  to  the  constitutional  grant  of  jurisdiction  over  "  contro- 
versies between  citizens  of  the  same  state,  claiming  lands  under 
grants  of  different  states/' 

Until  a   recent  date  the  right  of  removal  from  state  courts 
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was  limited  to  these  three  classes  of  cases.  But  by  the  act  of 
March  3,  1633»  (vol.  8,  p.  792,  §  3«)  this  privilege  was  extended 
to  another  description  of  cases;  viz:  those  in  which  any  officer  of 
the  United  States,  or  other  person  is  sued  in  a  state  court  for  or 
on  account  of  any  act  done  under  the  revenue  laws  of  the  United 
States,  or  under  color  thereof,  or  for  or  on  account  of  any  right, 
authority  or  title,  set  up  or  claimed  by  such  officer  or  other  per- 
son, under  any  such  law  of  the  United  States. 

This  enactment  composes  a  part  of  the  act  before  referred  to  in 
treating  of  the  power  of  the  national  judges  to  grant  the  writ  of 
habeas  corpus,  as  having  grown  out  of  a  course  of  proceeding  on 
the  part  of  a  state,  hostile  to  the  government  of  the  Union.  The 
act  accordingly  proceeds,  in  the  section  above  mentioned  and  that 
immediately  following,  to  provide  with  great  minuteness  against 
the  consequences  of  a  refusal  by  the  state  court  to  lend  its  aid  for 
the  removal  of  a  cause  or  to  surrender  its  jurisdiction.  For  the 
same  reason  the  petition  for  removal  in  these  cases,  verified  by 
affidavit  and  a  certificate  from  an  attorney  or  counsellor  at  law, 
is  to  be  presented,  not  to  the  state  courts,  but  to  the  Circuit  Court. 
In  this  description  of  cases  the  right  of  removal  is  conferred  with- 
out regard  to  the  amount  in  controversy. 

By  the  second  section  of  this  act,  it  is  enacted  that  the  jurisdic- 
tion of  the  Circuit  Courts  of  the  United  States,  shall  extend  to  all 
cases  in  law  and  equity,  arising  under  the  revenue  laws  of  the 
United  States,  for  which  other  provisions  are  not  already  made  by 
law,  and  if  any  person  shall  receive  any  injury  to  his  person  or 
property  for  or  on  account  of  any  act  by  him  done  under  any  law 
of  the  United  States,  for  the  protection  of  the  revenue  or  the  col- 
lection of  duties  on  imports,  he  shall  be  entitled  to  maintain  suit 
for  damages  therefor  in  the  Circuit  Court  of  the  United  States  in 
the  district  wherein  the  party  doing  the  injury  may  reside,  or  shall 
be  found. 

By  an  act  to  promote  the  progress  of  useful  arts,  and  to  repeal 
all  antecedent  acts  and  parts  of  acts  on  the  same  subject,  passed 
July  4,  1836,  (vol.  9,  p.  545,  §  17,)  it  is  enacted  ''  That  all  actions, 
suits,  controversies,  and  cases  arising  under  any  law  of  the  United 
States,  granting  or  confirming  to  inventors  the  exclusive  right  to 
their  inventions  or  discoveries,  shall  be  originally  cognizable,  as 
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well  in  equit}^  as  at  law,  by  the  Circuit  Courts  of  the  United  States^ 
or  any  District  Court  having  the  powers  and  jurisdiction  of  a  Cir- 
cuit Court ;  which  courts  shall  have  power,  upon  bill  in  equity 
being  filed  by  any  party  aggrieved,  in  any  such  case,  to  grant  in- 
junctions, according  to  the  course  and  principles  of  courts  of  equi- 
ty, to  prevent  the  violation  of  the  rights  of  any  inventor  as  secured 
to  him  by  any  law  of  the  United  States,  on  such  terms  and  condi- 
tions as  said  courts  may  deem  reasonable.  Provided,  however, 
that  from  all  judgments  and  decrees,  from  any  such  court  rendered 
in  the  premises,  a  writ  of  error  or  appeal,  as  the  case  may  require, 
shall  lie  to  the  Supreme  Court  of  the  United  States,  in  the  same 
manner  and  under  the  same  circumstances  as  is  now  provided  by 
law  in  other  judgments  and  decrees  of  Circuit  Courts,  and  in  all 
other  cases  in  which  the  court  shall  deem  it  reasonable  to  allow 
the  same." 

By  an  act  passed  February  15,  1819,  (vol.  6,  p.  369,)  it  is 
enacted,  '*  That  the  Circuit  Courts  of  the  United  States  shall  have 
original  cognizance,  as  well  in  equity  as  in  law,  of  all  actions, 
suits,  controversies,  and  cases,  arising  under  any  law  of  the  United 
States,  granting  or  confirming  to  authors  or  inventors  the  exclu- 
sive right  to  their  respective  writings,  inventions  and  discoveries ; 
and  upon  any  bill  in  equity,  filed  by  any  party  aggrieved  in  any 
such  cases,  shall  have  authority  to  grant  injunctions,  according  to 
the  course  and  principles  of  Courts  of  Equity,  to  prevent  the  vio- 
lation of  the  rights  of  any  authors  or  inventors,  secured  to  them  by 
any  laws  of  the  United  States,  on  such  terms  and  conditions  as 
the  said  courts  may  deem  fit  and  reasonable  :(a)   Provided,  hoW' 


(a)  By  the  act  uf  Febraary  3,  1831,  "  to  ameod  the  several  acta  respecting  copy- 
rights," (vol.  8,  p.  405,  §  9,)  the  several  courts  of  the  United  States  empowered 
to  grant  injunctions  to  prevent  the  violation  of  the  rights  of  anthors  and  inventors, 
are  empowered  to  grant  injunctions,  in  like  manner  according  to  the  principles  of 
equity,  to  restrain  the  unauthorized  publication  of  any  manuscript,^ 

The  subject  of  copy.rights  is  one  of  considerable  interest,  and  its  importance  is  daily 
increasing.  In  pursuance  of  the  power  expressly  delegated  by  the  constitution  to 
Congiess  for  that  purpose,  an  act  was  passed  at  the  first  session  of  that  body  "  for  the 
encouragement  of  learning,  by  securing  the  copies  of  map9,  charts,  and  books  to 
the  authors  and  proprietors  of  such  copies,  during  the  terms  therein  mentioned." 
(Act  of  May  31,  1790,  vol.  2,  p.  104.)  This  act  embraced  only  the  productions 
named  in  the  title,  and  secured  (or  was  intended  to  secure)  to  the  author,  (being  a 
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eDtfr,  That  from  all  judgments  and  decrees  of  any  Circuit  Courts, 
rendered  in  the  premises,  a  writ  of  error  or  appeal,  as  the  case 

citizen  or  resident  of  the  United  States,)  and  to  bis  execators,  administrators  and 
sssigrns,  the  exclusive  right  to  publish  and  sell  the  same  during  the  period  of  four- 
teen years ;  and  if  at  the  expintion  of  that  period  the  author  should  still  be  living, 
and  a  citizen  or  resident  of  the  United  States,  then,  upon  oertain  conditions,  for  the 
further  term  of  fourteen  years. 

On  the  S9th  of  April,  1B02,  a  supplemental  act  was  passed,  extending  the  bene- 
fits of  the  foregoing  act  to  the  **  arts  of  derigmng^  engramng,  and  etching,  hitaru 
eal  and  other  prints."  Vol.  3,  p,  49S. 

The  act  of  Februaiy  3, 1831,  in  addition  to  books,  maps,  charts,  prints,  and  en^ 
gravings,  embraces  also  muwal  compontiont.  But  the  most  important  alteration 
introduced  by  it  consists  in  the  extension  of  the  period  of  exclusive  enjoyment  to 
twenty-eight,  instead  of  fourteen  years,  and  in  the  privilege  conferred  upon  the 
widow  and  children  of  the  author,  in  case  of  his  death  before  the  expiration  of  the 
first  term,  to  renew  the  copy-right  for  fourteen  years  longer,  in  the  same  manner  as 
the  author  himself  may  do  if  living.  These  liberal  and  just  provisions  are  also  eX" 
tended  to  existing  copy.rights,  dating  from  the  time  of  their  entry.  This  act  was 
designed  wholly  to  supersede  the  two  former  acts  of  1790  and  1802,  and  expressly 
repeals  them ;  saving  only  such  rights  as  had  already  been  acquired  under  them. 
It  accordingly  provides  remedies  for  any  invasion  of  the  exclusive  rights  intended  to 
be  secured  by  it.  But  in  this  respect  it  adopts  substantially  the  provisions  of  the 
two  former  acts.  It  denounces /or/etfurev  and  penalties;  the  one  moiety  thereof  to 
the  use  of  the  United  States;  and  **  to  be  recovered  in  any  court  having  competent 
jurisdiction  thereof,"  These  remedies,  in  point  of  form,  were  originally  borrowed 
from  the  laws  of  England.  Whether  it  was  wise  to  adopt  and  thus  continue  them 
may  be  doubted.  It  is  believed  they  will  in  practice  be  found  inconvenient  and  em- 
barrassing. By  reference  to  the  former  acts  it  will  be  seen  also,  that  in  designating 
the  tribunals  in  which  these  remedies  may  be  prosecuted,  the  new  act  adopts  the 
language  employed  for  that  purpose  in  them.  Suits  are  to  bo  prosecuted  in  **  any 
court  having  competent  jurisdiction  thereof.**  Considering  the  peculiar  structure  of 
the  national  judicatories,  and  the  relation  subsisting  between  the  state  and  the  na. 
tional  governments,  it  is  [certainly  to  bo  regretted  that  such  general  phraseology 
should  find  its  way  into  our  national  statutes,  for  the  purpose  of  conferring  judicial 
power.  In  this  particular  instance  probably  no  serious  inconvenience  will  arise 
from  it ;  because  the  act  of  1819,  (above  referred  to,)  conferring  jurisdiction  upon 
the  Circuit  Courts,  *'  as  well  in  equity  as  in  law,  of  all  actions,**  &c. — "  arising  un. 
der  any  law  of  the  United  States,  granting  or  confirming  to  authors,**  &c.  will  pro. 
bably  be  so  construed  as  to  emlnrace  cases  arising  under  acts  relative  to  this  subject, 
subsequently  passed.  But  without  the  aid  of  this  act,  these  general  terms  would 
not,  as  we  have  seen,  be  sufficient  to  confer  jurisdiction  upon  any  court  of  the 
United  States.  If  the  Circuit  Courts  could  have  taken  cognizance  of  cases  of  this 
nature  at  all,  it  could  only  have  been  in  virtue  of  their  general  authority  to  exercise 
jurisdiction  in  suits  between  citizens  of  diflerent  states,  and  between  citizens  and 
aliens,  when  the  matter  in  controversy  exceeds  the  sum  or  value  of  five  hundred 
dollars ;  and  if  the  District  Courts  could  have  entertained  jurisdiction  (which  would 
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may  require»  shall  lie  to  the  Supreme  Court  of  the  United  Statei, 
io  the  same  manner  and  under  the  same  circumstance^i  as  is  now 


seem  to  be  very  doubtful,)  it  could  only  have  been  in  virtue  of  the  **  exclusive  ortgi' 
nal  cognizance*'  with  which  they  are  invested  (by  the  9th  flection  of  the  judicial  act,) 
•*  of  aU  Buitfl  for  penalties  and  forfeitures  incurred  under  the  laws  of  the  United 
States.*'  Neither  is  it  probable  that  the  state  courts  would  have  afforded  redress. 
In  the  case  of  The  United  States  v.  Laihrop,  (17  John*s  Rep.  4,)  which  was  an  ac- 
tion of  debt  to  recover  a  penalty  under  an  act  of  Congress,  laying  duties  on  licenses 
to  retailers  of  wines,  Slc,  the  Supreme  Court  of  New-York  h€ld  that  it  was  not 
competent  for  Congress  to  confer  jurisdiction  on  the  state  courts  in  criminal  or  penal 
cases  arising  under  the  laws  of  the  United  States,  and  decided  a  plea  to  their  juris* 
diction  in  that  case  in  favor  of  the  defendant.  A  similar  decision  was  also  made  by 
the  Supreme  Court  of  Ohio,  in  the  case  of  The  United  States  v.  Campbell,  (6 
American  Law  Journal,  113,)  and  also,  as  is  stated  in  a  note  to  that  case,  in  the 
State  of  Virginia.  It  is  true  that  for  one  particular  injury,  (the  unauthorized  publi- 
cation of  tho  manuscripts  of  an  author,)  **  a  special  action  on  the  case,**  to  recover 
**  aU  damaget^^  sustained,  is  given  by  the  act  of  1831,  (as  was  also  the  case  by  the 
first  act  of  1790,)  and  which  action  it  is  declared  may  be  prosecuted  **  in  any  court 
having  cognizance  thereof.**  Of  this  action  it  is  presumed  the  state  courts  would, 
anterior  to  the  act  of  1819,  have  entertained  jurisdiction.  Whether  they  would  still 
do  so,  (that  act  having  expressly  conferred  jurisdiction  upon  the  Circuit  Courts,)  is 
perhaps  doubtful.  By  the  Patent  Act  of  1800,  (as  by  that  of  1836,  see  ante  p.  61,) 
suits  arising  under  it  are  declared  to  be  cognizable,  (but  it  is  not  said  that  they  shall 
be  exclutively  cognizable)  in  the  Circuit  Courts;  and  in  the  ease  of  Parsons  v.  Bar- 
nardf  (7  Johns.  Rep.  144,)  it  was  held  by  the  Supreme  Court  of  New- York,  that  the 
jurisdiction  of  the  Circuit  Courts  was  exclusive.  The  language  of  the  patent  act  of 
1800,  however,  difiered  essentially  from  that  of  the  act  of  1819.  It  gave  to  the  injured 
party  a  right  to  recover  "  a  sum  equal  to  three  times  the  actual  damages  sustained,** 
— <*  which  sum  shall  and  may  be  recovered,  by  action  on  the  case,  in  the  Circuit 
Courts  of  the  United  States."* 

It  conferred  a  right  of  recovery  therefore  in  a  particular  court;  whereas  the  act 
of  1819  merely  declares  that  the  Circuit  Courts  **  shaU  have  original  cognizance,*' 
and  without  the  use  of  any  terms  indicative  of  an  intention  to  render  such  jurisdiction 
exclusive ;  while  the  previous  acts  of  1790  and  1802,  which  it  was  designed  to  carry 
into  eflfect,  gave,  (as  the  act  of  1831  also  gives,)  an  action  **  in  any  court  having  cog. 
nizance  thereof;**  language,  in  the  use  of  which  Congress  may  well  be  supposed  to 
have  had  in  view  the  state  courts.  As  therefore,  in  this  particular  case  there  is  noth- 
ing in  tho  nature  of  the  remedy  given,  nor  any  thing  in  the  language  of  the  acts  of 
Congress,  by  which  it  is  provided,  to  preclude  the  state  courts  from  exercising  juris- 
diction, no  good  reason  is  perceived  why  they  should  not  do  it. 

The  act  of  1831  gives  "  full  costs,**  in  all  cases  of  recovery  under  it. 

It  also  requires  a  copy  of  the  book  or  other  publication  to  be  delivered  to  the  Clerk 
of  the  district  court  in  which  the  copy-right  is  entered,  within  three  months  after  tlie 
publication,  instead  of  a  deposit  in  the  office  of  the  Secretary  of  State,  within  six 
months  after  the  publication,  as  required  by  the  act  of  1790. 
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provided  by  law  in  other  judgments  and  decrees  of  such  Circuit 
Courts,'* 

The  jurisdiction  conferred  by  these  enactments,  it  will  be  seen, 
is  extensive  and  important.  It  embraces  all  cases  both  at  law  aiid 
in  equity  arising  under  the  patent  laws,  and  the  acts  to  protect 
copy-rights^  without  regard  to  the  character  of  the  parties^  or  to 
the  amount  in  controversy ;  or,  in  other  words,  it  extends  to  all 
such  cases,  notwithstanding  the  amount  claimed  may  not  exceed 
five  hundred  dollars,  and  notwithstanding  the  adverse  parties  may 
be  citizens  of  the  same  state. 

By  the  **  act  to  regulate  the  collection  of  duties  on  imports 
and  tonnage,"  passed  March  2,  1799,  (vol.  3,  p.  211,  §  80,)  it  is 
made  the  duty  of  the  collectors  in  certain  cases  to  grant  certifi- 
cates, called  debentures^  certifying  that  the  sums  therein  men- 
tioned are  due  from  the  United  States,  payable  at  the  office  of 
such  collector,  to  the  persons  therein  named  or  order.  These  de- 
bentures are  also  declared  to  be  negotiable  by  endorsement  and 
delivery,  and  ''the  possessor  or  assignee"  thereof  is  authorized 
upon  their  non-payment  by  the  collector,  to  maintain  suits  thereon 
against  any  indorser,  in  the  proper  Circuit  or  District  Court.  In 
this  case  also^  as  well  the  amount  in  dispute  as  the  character  of 
the  parties  is  unimportant  to  the  question  of  jurisdiction. 

By  the  '*  act  to  incorporate  the  subscribers  to  the  Bank  of  the 
United  States,^  passed  April  10,  1816,  (vol.  6,  p.  35,  §  7,)  the 
President,  Directors  and  Company  of  the  said  bank,  are  authorized 
and  rendered  liable  "  to  sue  and  be  sued,  plead  and  be  impleaded, 
answer  and  be  answered,  defend  and  be  defended,  in  ail  state 
courts  having  competent  jurisdiction,  and  in  any  Circuit  Court  of 
the  United  States.'' 

And  here  again  it  will  be  perceived  the  jurisdiction  is  independent 
of  the  amount  in  controversy,  and  of  the  citizenship  of  the  parties. 

Although  the  terms  of  the  judicial  act  conferring  jurisdiction 
upon  the  Circuit  Courts  in  cases  in  which  the  United  States  are 
plaintifis  are  perhaps  comprehensive  enough  to  embrace  suits  for 
penalties  for  public  ofiences,  yet  such  suits  are  excluded  from  their 
cognizance  by  the  grant  of  exclusive  jurisdiction  over  them  to  the 
District  Courts,  contained  in  the  9th  section  of  the  same  act.  So 
it  was  held  in  the  case  of  Evans,  qui  tarn  v.  BoUen^  (4  Dallas,  342 ;) 
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and  indeed  the  point  seems  too  clear  ever  to  have  justified  a  doubt. 
In  a  few  instances  however,  jurisdiction  over  suits  of  this  deiorip* 
tion,  io  particular  cases,  has  been  given  to  the  Circuit  Courts  by 
special  enactments.  Thus  in  two  of  the  acts  denouncing  penal* 
ties  against  the  slave  trade,  such  penalties  are  declared  to  be  re* 
coverable  in  these  courts  as  well  as  in  the  district  courts.  See  ae| 
of  May  10,  1800,  vol.  3,  p.  382 ;  act  of  February  28»  1808» 
lb.  p.  520 ;  and  act  of  March  2,  1807,  vol.  4.  p.  94.  And  the 
act  of  March  22,  1704,  (vol.  2,  p.  383.)  upon  the  same  subject* 
confers  jurisdiction  upon  the  Circuit  Courts  to  enforce  the  /oi> 
feiture  denounced  by  it,  while  at  the  same  time  it  is  left  doubt- 
fuly  at  least,  whether  the  penalties  inflicted  by  it  are  thus  cog- 
nizable. So  also  the  act  of  March  2«  1819,  (vol.  6,  p.  379,) 
regulating  passenger  ships  and  vessels,  confers  upon  these  courta 
jurisdiction  of  suits  to  recover  the  penalties  therein  mentioned } 
and  the  act  of  July  7,  1838,  (vol.9,  p.  899,  §  11,)  '*to  provide  ior 
the  better  security  of  the  lives  of  passengers  on  board  of  vesselsi 
propelled  in  whole  or  in  part  by  steam,"  provides,  "  that  the  pen* 
alties  imposed  by  this  act  may  be  sued  for  and  recovered  in  the 
name  of  the  United  States,  in  the  District  or  Circuit  Court "  of  the 
proper  district ;  *'  or  the  said  penalty  may  be  prosecuted  for,  by 
indictment,  in  either  of  said  courts.*' 

There  may  also  be  other  similar  enactments  which  have  es- 
caped my  observation.  But  these  are  anomalous  instances,  per-* 
haps  the  result  of  inadvertence. 

By  the  act  of  April  20,  1818,  (vol.  6,  p.  31 1,  §§  8,  9,  10,)  it  is 
enacted,  '*  that  in  any  suit  or  action  which  shall  be  hereafter  insti- 
tuted by  the  United  States  against  any  corporate  body  for  the  re* 
covery  of  money,  upon  any  bill,  note,  or  other  security,  i^  shall  be 
lawful  to  summon  as  garnishees^  the  debtors  of  such  corporation ; 
and  it  shall  be  the  duty  of  any  person,  so  summoned,  to  appear  in 
open  court,  and  depose  in  writing,  to  the  amount  which  he  or  she 
was  indebted  to  the  said  corporation,  at  the  time  of  the  service  of 
the  summons,  and  at  the  time  of  malLing  such  deposition ;  and  it 
shall  be  lawful  to  enter  up  judgment  in  favor  of  the  United  States^ 
for  the  sun^  admitted  by  such  garnishee  to  be  due  to  tbe  said  cor- 
poration,  in.  the  same  manner  as  if  it  had  been  due  and  owi^g  to 
tbe  United  States :  Providedf  that  no  judgment  shall  be  entered 
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against  any  garnishee,  until  judgment  shall  have  been  rendered 
against  the  corporation  defendant  to  the  said  action,  nor  until  the 
sum  ID  which  such  garnishee  may  stand  indebted  be  actually  due. 

That  where  any  person  summoned  as  garnishee,  shall  depose 
m  open  court,  that  he  or  she  is  not  indebted  to  such  corporation, 
oor  was  not,  at  the  time  of  the  service  of  the  summons,  it  shall  be 
lawful  for  the  United  States  to  order  an  issue  upon  such  demand, 
and  if,  upon  the  trial  of  such  issue  a  verdict  shall  be  rendered 
against  such  garnishee,  judgment  shall  be  entered  in  favor  of  the 
United  States,  pursuant  to  such  verd/ct,  with  costs  of  suit. 

That  if  any  person  summoned  as  garnishee  under  the  provisions 
of  thb  act,  shall  fail  to  appear  at  the  term  of  the  court  to  which 
be  has  been  summoned,  he  shall  be  subject  to  attachment  for  con- 
tempt of  the  court.'' 

By  the  act  of  March  2,  1833,  ** further  to  pramdefar  the  coUec* 
tion  of  duties  on  imports^**  (vol.  8,  p.  792,  §  2.)  it  is  provided, 
**  That  the  jurisdiction  of  the  Circuit  Courts  of  the  United  States 
shall  extend  to  all  cases  in  law  or  equity,  aruing  under  the  reve* 
nue  laws  of  ike  United  States^  for  which  other  provisions  are  not 
already  made  by  law;  and  if  any  person  shall  receive  any  injury 
to  his  person  or  property  for  or  on  account  of  any  act  by  him  done 
under  any  law  of  the  United  States,  for  the  protection  of  the  reve- 
iMie  or  the  collection  of  duties  on  imports,  he  shall  be  entitled  to 
maintain  suit  for  damage  therefor,  in  the  Circuit  Court  of  the 
United  States  in  the  district  where  the  party  doing  the  injury  may 
reside,  or  shall  be  found."  The  jurisdiction  here  conferred,  it  will 
not  fail  to  be  observed,  is  of  great  importance,  and  does  not  depend 
upon  the  citizenship  of  the  parties  or  the  anK>unt  in  controversy. 

Appellate  Jurisdiction  on  appeal  and  writ  of  error. 

By  the  judicial  act  of  24th  of  September,  1789,  (vol.  2,  p.  56,  § 
21,)  it  is  enacted,  **  that  from  final  decrees  in  a  district  court,  in 
causes  of  admiralty  and  maritime  jurisdiction,  where  the  matter 
in  dispute  exceeds  the  sum  or  value  of  three  hundred  dollars^  ex- 
clusive of  costs,  an  appeal  shall  be  allowed  to  the  next  Circuit 
Court  to  be  bolden  in  such  district." 

By  the  act  of  March  3, 1803,  (vol.  3,  p.  560,  §  2,)  it  was  provi- 
ded *^  That  from  all  final  judgments  or  decrees  in  any  of  the  Dis- 
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trict  Courts  of  the  United  States,  an  appeal,  where  the  matter  in 
dispute,  exclusive  of  costs,  shall  exceed  the  sum  or  value  oi fifty 
dollars^  shall  be  allowed  to  the  Circuit  Court  next  to  be  holden  in 
the  district  where  such  judgment  or  judgments,  decree  or  decrees 
may  be  rendered.** 

■r 

And  by  the  22d  section  of  the  judicial  act  of  1789,  it  is  farther 
enacted  "that  final  decrees  and  judgments  in  civil adums  in  a  dis- 
trict court,  where  the  matter  in  dispute  exceeds  the  sum  or  value 
oi fifty  dollars^  exclusive  of  costs  may  be  re-examined,  and  rever- 
sed, or  affirmed,  in  a  Circuit  Court,  holden  in  the  same  district 
upon  a  writ  of  erro7\" 

By  the  act  of  29th  April,  1802,  (vol.  3,  p.  482,  §  6,)  it  is  provi- 
ded  that  "  in  all  cases  which  by  appeal  or  writ  of  error,  are,  or 
shall  be,  removed  from  a  District  to  a  Circuit  Court,  judgment 
shall  be  rendered  in  conformity  to  the  opinion  of  the  Judge  of  the 
Supreme  Court  presiding  in  such  Circuit  Court." 

For  the  statutable  authority  of  the  Circuit  Courts  to  issue  writs 
ol  scire  facias,  habeas  corpus^  ne  exeat,  injunction  and  *' all  other 
writs,  which  may  be  necessary  for  the  exercise  of  their  jurisdic'* 
tion  and  agreeable  to  the  principles  and  usages  of  law,**  and  for 
the  restrictions  upon  the  exercise  of  that  authority,  as  also  for  the 
power  to  punish  for  contempts,  make  rtdes,  grant  new  trials,  &o, 
Seean^e  pp.  11,  12. 

3.  Judicial  Decisions^ 
General  Principles. 

The  same  general  fundamental  principle  which  has  already 
been  stated  as  applicable  to  the  appellate  branch  of  the  jurisdiction 
of  the  Supreme  Court,  is  equally  applicable  to  the  entire  jurisdic- 
tion of  the  Circuit  Courts ;  and  is  founded,  indeed,  upon  substan- 
tially the  same  reasons.  It  results  in  each  case  from  the  discre- 
tionary powers  confided  by  the  constitution  to  Congress,  over  the 
subject. 

The  principle  is  this :  That  the  Circuit  Courts  possess  no  pow- 
ers except  such  as  both  the  constitution  and  the  acts  of  Congress 
concur  in  conferring  upon  them.  In  other  words  to  enable  them 
to  act  in  any  given  case,  it  is  not  sufficient  that  such  case  falls 
within  the  scope  of  the  judicial  power  of  the  United  States  as  de- 
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t^lared  in  the  constitution,  unless  jurisdiction  over  it  has  also  been 
conferred  by  sonne  act  of  Congress:  nor  on  the  other  hand,  is  it 
sufficient  that  the  case  is  thus  embraced  within  some  legislative 
act,  unlesiis  it  also  appears  that  it  belongs  to  one  of  the  classes  or 
descriptions  of  cases  enumerated  in  the  constitution. 

This  important  doctrine,  though  under  one  of  its  aspects,  particu- 
larly, it  has  been  strenuously  contested,  is  now  definitively  settled 
upon  the  most  stable  basis. 

Thus,  though  as  we  have  seen,  it  is  declared  in  unqualified  terms 
by  the  judicial  act  that  the  Circuit  Courts  shall  have  original  cog- 
nizance of  all  civil  suits  where  an  alien  is  3.  party  ;  yet,  inasmuch 
as  the  constitution  only  provides  that  the  judicial  power  of  the 
United  States  shall  extend  to  controversies  between  a  state  or  the 
citizens  thereof  and  the  citizens  or  subjects  of  foreign  states^  it  is 
held  that  the  jurisdiction  of  these  courts  founded  upon  the  alienage 
of  a  party,  is  limited  by  the  constitution  to  the  cases  therein  speci- 
fied ;  and  that  it  does  not  extend  to  suits  between  aliens.  Mossman 
▼.  WigginsoUf  4  Dallas,  11.  Hodgson  v.  Bowerhank^  5  Cranch, 
308. 

It  may  not  be  amiss  here  also  to  remark,  that  although  these  de- 
cisions were  made  in  causes  originally  instituted  in  the  courts  of 
the  United  States,  in  virtue  of  the  11th  section  of  the  judicial  act, 
they  are  equally  applicable  to  causes  removed  from  the  state  courts 
on  the  ground  that  the  defendant  is  an  alien,  in  virtue  of  the  12th 
section  ;  which,  though  in  terms  it  authorizes  the  removal  of  a  suit 
^against  an  alien^  must*  nevertheless,  in  conformity  with  the 
constitution,  be  limited  to  suits  in  which  a  citizen  is  plaintiff. 

And  so  upon  the  other  hand,  though  by  the  constitution  the  judi- 
cial power  of  the  United  States  is  declared  to  extend  to  all  cases 
arising  under  the  laws  of  the  United  States,  yet  Congress  having 
omitted,  in  the  act  incorporating  the  former  Bank  of  the  United 
States,  expressly  to  enact  that  suits  brought  by  it  should  be  cogni- 
zable in  the  Circuit  Courts,  it  was  decided  that  they  could  not,  in 
virtue  of  this  provision  of  the  constitution,  exercise  jurisdiction. 
Bank  of  the  United  States  v.  Deveaux,  5  Cranch,  61. 

So  also,  in  the  case  of  M^Intyre  v.  Wood,  (7  Cranch,  504,)  it 
was  held  that  the  Circuit  Courts  have  no  authority  to  grant  a  man-^ 
damns  to  a  ministerial  officer  of  the  United  States  to  compel  him 
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to  perform  an  official  act  eojoined  upon  him  by  the  laws  of  the 
United  States;  because  the  authority  conferred  by  Congress  upon 
these  courts,  to  issue  this  writ,  is  not  extended  in  terms  beyond 
those  cases  in  which  it  is  necessary  for  the  exercise  of  their  ac» 
knowledged  jurisdiction.(a) 

And  again,  in  the  case  of  LivingsUm  et  uL  v.  Van  Ingen  ei  al.^  I 
Paine,  45,  (decided  before  the  act  of  15th  February,  1810,)  it  was 
held  by  Judge  Livingston  that  the  Circuit  Courts  had  no  jorisdic- 
tion  in  equity  upon  a  bill  to  restrain  the  infringement  of  rights  se- 
cured by  letters  patent ;  because  no  such  jurisdiction  had  then  been 
conferred  by  Congress. 

So  too,  although  the  judicial  power  of  the  United  States  as  de* 
fined  in  the  constitution,  is  extensive  enough  to  embrace  many  com- 
mon law  offences  not  enumerated  in  any  act  of  Congress ;  stxU  it 
must  now  be  considered  as  settled,  in  conformity  with  the  decmion 
of  the  Supreme  Court  in  the  case  of  The  United  States  v.  Hudson 
4*  Goodwin^  (7  C  ranch,  32,)  that  the  national  courts  can  take  cog« 
nizance  only  of  such  as  are  expressly  provided  for  by  the  statutes 
of  the  United  States.  And  though  by  the  constitution,  the  judicial 
power  of  the  United  States  is  declared  to  extend  to  all  cases  of 
admiralty  and  maritime  jurisdiction,  yet  no  other  offences  of  this 
description  are  cognizable  in  their  courts,  except  such  as  are  speci* 
fied  by  law.  United  States  v.  Bevins.  3  Wh^t  836.  See  ako 
United  States  v.  WiUberger,  5  Wheat.  76. 

In  fact.  Congress,  in  legislating  upon  this  subject,  while  they  have 
in  a  very  few  instances,  inadvertently  transcended  the  linuta  im- 
posed by  the  ^constitution,  have  intentionally  permitted  a  consi- 
derable portion  of  the  judicial  power   placed  at  their  disposal 

(«)  Tb«  wne  raMon  would  foibid  the  iMoing  of  the  writ  of  mtmdemutf  oxoapl 
under  the  limitations  mentioDed,  by  the  DUtriet  CourU,  It  hai  been  eeen,  (ante,  p. 
17,)  that  the  power  of  the  Supreme  Court  to  issue  this  writ,  (Uioug^h  for  a  verj  di£L 
ferent  reason,)  is  subject  to  the  same  restrictions :  and  it  has  also  been  decided  that 
a  state  court  cannot  issue  a  mandamus  to  an  officer  of  the  United  States.  M'CUary 
T.  Saiiman,  6  Wheat.  59&  It  follows  therefore  that  the  ministerial  officers  of  the 
United  States,  as  such,  are  htyond  the  reach  of  this  process,  except  in  the  District 
of  Columbia,  where  the  Circuit  Court,  from  its  peculiar  organization  and  Itmctions, 
is  held,  by  a  very  late  decision  of  the  Supreme  Court,  to  possess  the  power  to  i«ue 
this  writ  to  offieert  of  the  United  States  where  the  act  to  be  done  is  ezpnesly  en- 
jcned  by  law.    KendaU  t.  The  UmUd  SuUee,  13  Peten,  594. 
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by  tfie  comtitutkiDy  to  lie  donnaott  by  omitting  to  call  it  into 
action  by  law. 

Before  proceeding  more  particularly  to  notice  the  judicial  deci* 
sions  which  have  been  made  affecting  the  several  branches  of  the 
jurisdiction  of  these  courts,  it  is  proper  here  also  to  state,  with  re- 
gard to  their  general  character,  that  they  are  rather  courts  of  lim- 
itedf  than  of  inferior  jurisdiction.  It  is  true  they  are  denominated 
inferior  courts  in  the  constitution,  and  that  in  their  relation  to  the 
Supreme  Court  they  are  so  in  some  respects.  But  they  are 
not  so  in  the  technical  sense  of  those  terms.  Stanly  v.  The 
Bank  of  America^  4  Dallas,  11.  Kemp^s  Lessee  y.  Kennedy^  b 
Cranch,  185. 

In  the  language  of  Chief  Justice  Ellsworth,  therefore,  in  the 
former  of  these  cases,  *'  their  proceedings  are  not  subject  to  the 
scrutiny  of  those  narrow  rules,  which  the  caution  or  jealousy  of 
the  courts  at  Westminster,  long  applied  to  courts  of  that  denomi- 
nation ;  but  are  entitled  to  as  liberal  intendments  or  presumptions, 
in  favor  of  their  regularity  as  those  of  any  Supreme  Court." 
They  are,  however,  he  adds,  ^*  of  limited  jurisdiction ;  and  have 
cognizance  not  of  cases  generally,  but  only  of  a  few  specially  cir- 
cumstanced, amounting  to  a  small  proportion  of  the  eases,  which 
an  unlimited  jurisdiction  would  embrace.  Ajod  the  fair  presump- 
Hon  iSf  (not  as  with  regard  to  a  court  of  general  jurisdiction,  that 
a  cause  is  within  its  jurisdiction  unless  the  contrary  appears,,  but 
'rather)  that  a  cause  is  without  their  jurisdiction  till  the  contrary 
appears." 

The  Chief  Justice  then  proceeds  to  deduce  the  following  corol- 
lary, which  has  ever  since  been  rigorously  adhered  to^  and  has 
led,  as  the  student  will  perceive  in  the  sequel,  to  highly  important 
practical  result&t  **  This  renders  it  necessary,"  he  observes,  '*  inas* 
much  as  the  proceedings  of  no  court  can  be  deemed  valid  further 
than  its  jurisdiction  appears,  or  can  be  presumed,  to  set  forth  upon 
the  record  of  a  Circuit  Courts  the  facts  or  circumstances  which 
give  jurisdiction^  either  expressly,  or  in  such  manner  as  to  render 
them  certain  by  legal  intendment"  See  also  M^Cormick  v.  Sul- 
livant,  10  Wheat  192. 

Having  premised  these  general  doctrines,  it  is  proper  now  briefly 
to  notice  soma  of  the  most  important  adjudications^  which  serve 
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to  define  the  jurisdiction  of  these  tribunals  over  the  various  subjects 
of  their  cognizance  which  have  already  been  indicated  in  the  pre** 
ceding  analysis  of  the  acts  of  Congress  :  and  we  will  b^in  with 
those  which  appertain  to  their 


Original  Jurisdiction. 

1.  Of  civil  suits  in  which  the  Unfted  States  are  plaintiffs  or 

petitioners. 

To  enable  the  United  States  to  maintain  an  action  on  a  contract^ 
it  is  not  necessary  that  there  should  be  an  act  of  Congress  expressly 
authorizing  such  suit. 

A  right  of  action  results  to  them  in  common  with  individuals 
from  the  contract  itself.  Dungan  v.  The  United  States,  3  Wheat. 
172,  181.     Barker  v.  The  United  States,  1  Paine,  156. 

But  to  sustain  an  action  in  the  name  of  the  United  States,  it  is  in 
general  necessary,  especially  if  the  contract  be  in  writing,  that  it 
should  have  been  entered  into  with  the  United  States,  eo  nomine. 
The  United  States  v.  Parmele,  1  Paine,  262.  The  United  States 
V.  Kennon,  Peters'  C.  C.  Rep.  168.  But  in  the  case  of  Dungan 
V.  The  United  States,  (3  Wheat.  172,  above  referred  to,)  it  was 
held,  nevertheless,  that  such  a  suit  might  be  maintained  against  the 
first  indorser,  upon  a  bill  of  exchange,  which  had  been  indorsed  to 
the  Treasurer  of  the  United  States  acting  under  the  direction  of 
the  Secretary  of  the  Treasury,  who  was  the  agent  of  the  com- 
missioners of  the  sinking  fund.  See  also,  to  the  same  point,  the 
case  of  Barker  v.  The  United  States,  above  referred  to. 

No  contract,  however,  can  be  judicially  enforced  against  the 
United  States.  If  the  other  contracting  party  is  dissatisfied  with 
the  course  pursued  towards  him  by  the  officers  of  the  executive 
branch  of  the  government,  who  are  generally  charged  with  the 
fulfilment  of  contracts  on  the  part  of  the  United  States,  he  can  ob- 
tain redress  only  by  petition  to  Congress.  Cohens  v.  Virginia, 
6  Wheat.  41 1,412. 

2.  Of  suits  in  which  an  alien  is  a  party. 
The  privilege  secured  to  aliens,  (which  term  comprises  all  un- 
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Batumlized  foreigners,  whether  resident  abroad  or  in  the  United 
States,)  o{  suing  and  being  sued  in  these  courts,  consists  merely 
in  the  right  of  electing  between  the  national  and  state  tribunals  ; 
and  does  not  therefore  supersede  the  disability,  founded  in  general 
principles  of  law,  of  non-resident  alien  enemies  to  sue.  Mumford 
y.  Mumford^  1  Gallison,  366. 

It  is  sufficient  if  the  real  party  be  an  alien,  although  the  nominal 
party  be  a  citizen.  Thus  in  a  suit  instituted  under  the  laws  of 
Virginia,  in  the  names  of  certain  justices  of  the  peace  of  that 
state,  against  another  citizen  of  the  same  state,  upon  his  bond  as 
executor  to  recover  a  debt  due  to  a  British  subject,  the  jurisdiction 
was  sustained.  Brown  v.  Strode,  5  Cranch,  303.  But  a  trustee 
is  not  a  nominal  party :  and  therefore  an  alien  executor  is  compe- 
tent to  sue  upon  the  ground  of  his  alienage.  Chapedelaine  et  aL 
V.  Dechenaux^  4  Cranch,  306. 

It  has  already  been  seen  that  the  jurisdiction  of  the  Circuit 
Courts  does  not  extend  to  suits  between  aliens.    Ante^  p.  60. 

3.  Of  suits  between  a  citizen  of  the  state  in  which  the  suit  is 
brought  and  a  citizen  of  another  state. 

The  word  **  siai^  in  the  judicial  act,  is  to  be  construed  by  re- 
ference to  that  term  as  used  in  the  constitution ;  and  means  not 
merely  a  distinct  political  society,  according  to  the  definitions  of 
writers  on  general  law,  but  a  member  of  the  American  confede- 
racy. It  is  not  therefore  applicable  to  the  District  of  Columbia. 
Hepburn  v.  Elzey,  2  Cranch,  445.  Nor  to  the  Territories  of  the 
United  States.  Corporation- of  New  Orleans  v.  Winter^  I  Wheat. 
91. 

What  is  sufficient  to  constitute  citizenship  within  the  meaning  of 
the  constitution  and  the  judicial  act,  is  a  question  which  in  its  prac- 
tical application  has  been  attended  with  some  difficulty. 

It  arose  in  the  case  of  Knox  v.  Greenkaf,  (4  Dallas,  360 ;)  but 
as  it  would  lead  to  unwarrantable  prolixity  to  state  the  circum- 
stances upon  which  it  depended,  the  student  is  merely  referred  to 
the  case  as  reflecting  some  light  upon  the  subject. 

In  the  case  of  Rabauld  et  al  v.  D'  Wolf  (1  Paine,  580,)  Bel- 
knap, one  of  the  plaiotifis,  who  was  averred  to  be  a  citizen  of  the 

10 
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State  of  Massachusetts,  was  proved,  either  to  have  been  born  io 
Boston,  or  to  have  removed  there  with  his  father,  at  an  early  age, 
from  New.Hampshire,  and  to  have  resided  there  until  he  went  to 
France,  where  he  resided  ten  or  twelve  years,  and  then  returned 
to  Boston.  It  further  appeared  that  he  was  an  unmarried  man, 
that  he  lived  at  lodgings  in  Boston,  occupying  rooms  hired,  as  was 
understood  for  a  year,  and  was  there  about  two-thirds  of  his  time. 
The  rest  of  his  time  was  occupied  in  attending  to  the  business  of  the 
firm  of  which  he  was  a  partner,  principally  in  New- York,  Phila- 
delphia, and  the  other  cities  of  the  United  States.  All  the  wit- 
nesses considered  his  home  to  be  in  Boston.  This  evidence  was 
held  sufficient  to  establish  the  fact  of  citizenship  as  averred. 

In  the  case  of  Cartlett  et  al.  v.  the  Pacific  Insurance  Company^ 
(1  Paine,  594,)  this  question  was  again  agitated ;  and  the  views 
taken  of  it  by  the  court  are  so  comprehensive,  while  at  the  same 
time  they  appear  to  be  so  just,  as  to  warrant  a  fuller  extract  from 
it  than  is  in  general  compatible  with  the  plan  of  this  work. 

Cartlett,  one  of  the  plaintiffs,  was  averred  to  be  a  citizen  of  Vir- 
ginia ;  and  Thompson,  J.,  in  considering  the  question  whether  this 
averment  had  been  sufficiently  proved,  expresses  himself  as  fol- 
lows: ••  There  is  some  difficulty  in  understanding,  precisely,  the 
sense  in  which  the  term  citizen  is  used  in  reference  to  this  ques- 
tion. A  citizen  of  the  United  States  is,  to  many  purposes,  a  citi- 
zen of  each  state;  and  I  am  not  aware  that  it  has  ever  been  held, 
that  where  there  is  a  permanent  change  of  residence  by  a  citizen 
from  one  state  to  another,  the  party  so  removing  must  acquire  all 
the  rights  and  privileges  of  a  citizen  of  the  state  to  which  he  removes, 
according  to  the  state  laws,  before  he  can  come  into  the  Circuit 
Court  of  the  United  Slates.  It  has  been  held,  however,  that  it  is 
not  enough  for  the  party  to  aver  that  he  is  a  resident  or  inhabitant 
of  the  state,  but  there  must  be  an  averment  in  the  language  of  the 
law  and  constitution,  that  he  is  a  citizen.  This  presents  some  dif- 
ficuliy  then,  as  to  the  proof  that  will  sustain  such  averment.  But 
I  am  inclined  to  think  it  is  sustained  by  proof  of  a  permanent  and 
fixed  residence,  under  such  circumstances  that  it  may  be  said,  that 
he  has  his  domicil  there.  A  mere  temporary  residence  for  some 
temporary  purpose  might  not  be  sufficient. 
*•  In  the  present  case  there  is  no  question  as  to  Keith,  one  of  the 
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plaintifls.  The  objection  only  goes  to  Cartlett,  the  other  plaintiff. 
And  with  respect  to  him,  the  proof  is  substantially,  that  he  remov- 
ed  from  Alexandria  into  Virginia,  in  December,  1824.(a)  avowing 
that  one  of  the  objects  of  his  removal  was  to  enable  him  to  prose- 
cute this  suit  in  the  courts  of  the  United  States,  at  the  same  time 
declaring,  that  it  was  a  permanent  removal,  never  intending  to 
return  again  to  reside  in  Alexandria — ^that  he  leased  a  house  in 
Virginia,  and  had  lived  there  ever  since  his  removal  with  his  fam- 
ily. It  has  been  said  that  his  declaration,  that  one  object  he  had 
in  view  by  the  removal,  was  to  enable  him  to  bring  this  suit, 
makes  it  a  fraud  upon  the  law.  I  do  not  think  it  can  be  regarded 
in  this  light.  If  he  had  avowed  that  his  sole  object  was  to  place 
himself  in  a  situation  to  bring  this  suit,  with  an  intention  of  return- 
ing to  his  former  residence  when  it  was  ended,  it  might  have  been 
considered  a  fraud  upon  the  law.  But  if  he  deemed  the  privilege 
of  bringing  a  suit  in  the  courts  of  the  United  States  of  sufficient 
consequence  to  justify  a  bona  fide  change  of  residence,  he  cannot 
be  charged  with  a  fraudulent  evasion  of  the  law,  so  as  to  make 
the  act  void.  Whether  it  was  a  bona  fide^  or  a  mere  colorable 
removal,  is  a  question  for  the  jury." 

To  vest  this  branch  of  jurisdiction  it  is  not  sufficient,  as  wi)i 
readily  be  perceived,  that,  in  the  language  of  the  constitution  the 
parties  should  be  citizens  of  different  states.  Congress,  in  provid- 
ing for  its  exercise,  have  thought  proper  to  restrict  it  to  cases  in 
which  one  of  the  parties,  (and  it  matters  not  which,)  is  a  citizen 
of  the  state  in  which  the  suit  is  brought.  And  such  is  the  settled 
judicial  construction  of  the  act.  It  is  also  to  be  understood  that 
where  there  is  a  plurality  of  plaintiiis  or  of  defendants,  each  one 
must  possess  the  requisite  character  in  this  respect  to  sue  or  to  be 
sued.  If  therefore  the  plaintiff  be  a  citizen  of  another  state,  all  the 
defendants  must  be  citizens  of  the  state  in  which  the  suit  is  brought  1 
and  on  the  other  hand,  if  the  plaintiff  be  a  citizen  of  the  slate  in 
which  the  suit  is  brought,  all  of  the  defendants  must  be  citizens  of 
some  other  state  or  states:  and  so  vice  versa  with  respect  to  a  plu- 
rality of  plaintiff).  Slrawbride  et  aL  v.  Curtis  el  aLf  3  Crancb, 
267.  Ward  v.  Arredondo  et  aL  1  Paine,  410.  Levy  v.  Fitxpat- 
rich  I^  Peters,  167.    But  the  joinder  of  a  mere  nominal  party  in 

(tf)  The  trial  iMk  pliM  in  October,  1836L 
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equity  not  possessing  the  requisite  character  will  not  defeat  the 
jurisdiction.     lb.  and  Wormley  v.  Wormley^  8  Wheat.  42 1 • 

But  when  by  the  laws  and  practice  of  the  state  where  the  suit 
n  brought,  as  by  those  of  Pennsylvania  and  of  New- York,  for  ex- 
ample, the  plaintiff  is  permitted,  in  a  snit  against  several  joint  de- 
fendants to  proceed  against  such  of  them  as  may  be  served  with 
process,  although  there  is  a  return  of  non  est  inventus  as  to  the 
others, — ^in  such  case  it  has  been  held  that  the  Circuit  Court  may 
entertain  jurisdiction  of  the  cause,  provided  those  taken  possess 
the  proper  character,  although  the  other  defendants  not  taken  do 
not.     Craig  v.  Cummings,  1  Peters's  C.  C.  R.  431.  note. 

Whether  this  decision  is  in  accordance  with  the  true  construc- 
tion of  the  limitation  contained  in  the  11th  section  of  the  judiciary 
act,  appears  to  be  at  least  questionable.  The  recent  act  of  Feb- 
ruary 28,  1839,  (vol.  9,  p.  962,  §  1,)  contains  a  provision  anala- 
gous  to  the  provisions  above  referred  to,  contained  in  the  laws  of 
•ome  of  the  states.  It  is  as  follows :  *'  That  where,  in  any  suit  at 
law  or  in  equity,  commenced  in  any  court  of  the  United  States, 
there  shall  be  several  defendants,  any  one  or  more  of  whom  shall 
not  be  inhabitants  of,  or  found  within,  the  district  where  the  suit  is 
brought,  or  shall  not  voluntarily  appear  thereto,  it  shall  be  lawful 
for  the  court  to  entertain  jurisdiction,  and  proceed  to  the  trial  and 
adjudication  of  such  suit,  between  the  parties  who  may  be  pro* 
perly  before  it ;  but  the  judgment  or  decree  rendered  therein  shall 
not  conclude  or  prejudice  other  parties,  not  regularly  served  with 
process,  or  not  voluntarily  appearing  to  answer  ;  and  the  non-join- 
der of  parties  who  are  not  so  inhabitants,  or  found  within  the  dis- 
trict, shall  constitute  no  matter  of  abatement  or  other  objection  to 
said  suit.** 

In  the  case  of  The  Commercial  and  Rail  Road  Bank  of  Vicks- 
burgh,  (14  Peters,  60,)  it  became  necessary,  or  was  supposed  to 
be  80»  to  give  a  construction  to  this  enactment.  As  this  subject  is 
one  of  importance,  and  the  opinion  of  the  court  upon  it  brief; 
and  as  there  may  be  room  for  doubt  as  to  the  exact  import  of  the 
decision,  it  is  proper  to  slate  it  in  the  language  of  the  court. 

**  We  consider,'*  say  the  court,  "  the  true  construction  of  this  act 
to  be  this :  The  eleventh  section  of  the  judiciary  act,  after  having 
prescribed  the  jurisdiction  of  the  Circuit  Courts,  as  it  regards  the 
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character  of  the  parties,  by  way  of  personal  except  ion,  declares 
*^  That  DO  civil  suit  shall  be  brought  before  either  of  the  said  courts 
against  an  inhabitant  of  the  United  States,  by  any  original  process, 
in  any  other  district  than  that  whereof  he  is  an  inhabitant,  or  in 
which  he  shall  be  found,  at  the  time  of  serving  the  writ.' 

'*  Under  the  operation  of  this  clause  many  difficulties  occurred 
in  practice,  in  cases  both  in  law  and  equity,  in  which  by  the  princi- 
ples governing  courts  both  of  law  and  equity,  it  was  necessary  to 
join  several  defendants,  some  of  whom  were,  and  others  were  not, 
inhabitants  of  the  district  in  which  the  suit  was  brought. 

'^The  act  of  1839,  was  intended  to  remove  these  difficulties ;  by 
providing,  that  the  persons  not  being  inhabitants,  or  not  found 
within  the  district,  may  either  not  be  joined  at  all  with  those  who 
were,  or  if  joined,  and  they  did  not  waive  their  personal  excep- 
tion, by  a  voluntary  appearance,  the  court  may  go  on  to  judgment 
or  decree  against  the  parties  properly  before  it,  as  if  the  others 
had  not  been  joined.  But  it  did  not  contemplate  a  change  in  the 
jurisdiction  of  the  courts,  as  it  regards  the  character  of  the  parties, 
as  prescribed  by  the  judiciary  act,  and  as  expounded  by  this 
court ;  that  is,  that  each  of  the  plaintiffs  must  be  capable  of  suing, 
and  each  of  the  defendants,  capable  of  being  sued  :  which  is  not 
the  case  in  this  suit;  some  of  the  defendants  being  citizens  of  the 
same  state  with  the  plaintifls.'' 

Il  is  very  clear  that  the  act  of  1839,  was  inapplicable  to  the 
case  before  the  court.  The  defendants  being  a  body  corporate, 
service  of  process  on  them  as  such,  was,  in  contemplation  of  law  ipso 
facto,  a  service  on  all  the  corporators,  subjecting  them  alike  to  all 
the  legal  consequences  of  the  suit ;  and,  several  of  these  being  citi- 
zens of  Louisiana,  as  the  plaintiffs  also  were,  the  case  was  wholly 
without  the  purview  of  the  act  of  1839,  and  upon  the  general  prin- 
ciples affecting  it,  already  fully  established,  could  not  be  maintain- 
ed in  the  Circuit  Court.  It  was  not  necessary  therefore  to  decide 
whether,  had  the  defendants  been  only  joint  contractors  instead  of 
co-corporators,  the  act  of  1839  would  have  embraced  the  case. 
But  this  I  understand  nevertheless  to  be  the  question  which  the 
court  intended  to  decide :  for  the  decision  seems  to  be,  that  the 
act  of  1839,  in  no  respect  affects  the  jurisdiction  of  the  court,  but 
merely  prevents  the  abatement  or  dismission  of  a  suit,  at  the  in- 
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Stance  of  a  defendant  who  has  been  served  with  process,  on  ac- 
count of  the  non-joinder  of  others  as  defendants,  who,  upon  general 
principles  ought  to  have  been  made  parties.  If  this  is  so,  then  a 
plea  by  the  defendant  on  whom  process  has  been  served,  that  there 
were  such  other  persons,  who  by  reason  of  their  residence  in  the 
state  of  which  the  plaintiff  was  a  citizen,  were  not  amenable  to  the 
jurisdiction  of  the  court,  would  still  be  effectual ;  and  then  it  would 
seem  to  follow  that  the  decision  above  referred  to  in  the  case  of 
Craig  V.  Cummings  is  unsound ;  for  if  the  act  of  Congress  does 
not  warrant  the  courts  in  disregarding  the  character  of  the  parties 
not  taken,  a  fortiorU  the  state  laws  of  similar  import,  referred  to 
in  that  case  would  not  do  so. 

Jurisdiction  cannot  be  created  by  an  assignment  of  the  property 
which  is  the  subject  matter  of  the  suit,  merely  colorable  and 
made  for  that  purpose,  by  one  not  competent  to  sue  in  the  Circuit 
Court,  to  one  having  the  requisite  character.  Thus  in  an  action 
of  ejectment  brought  by  a  citizen  of  Maryland  against  a  citizen  of 
Pennsylvania,  in  which  it  appeared  from  the  answer  of  the  defen- 
dant to  a  bill  of  discovery  filed  against  him  on  the  equity  side  of 
the  same  court  by  the  defendant,  that  the  only  title  he  possessed  to 
the  premises  in  question  was  derived  through  a  conveyance  from 
a  citizen  of  Pennsylvania,  made  without  consideration,  for  the  pur- 
pose of  enabling  his  grantor  to  litigate  in  the  Circuit  Court,  the 
cause  was  for  that  reason  struck  off  the  calendar  upon  motion. 
MaxfitWs  lessee  v.  Levy,  2  Dallas,  361.  S.  C.  4  Dallas,  330. 
But  a  conveyance  by  a  trustee  not  competent  to  sue,  to  the  cestui 
que  trust,  who  is  competent,  is  not  colorable  within  this  rule. 
Browne* s  lessee  v.  Aurbuckle,  4  Dallas,  338.  note  (2). 

As  in  suits  in  which  an  alien  is  a  party,  so  in  those  between  citi- 
zens of  diflerent  states,  it  is  the  character  of  the  real  and  not  that 
of  the  nominal  parties  which  determines  the  question  of  jurisdic- 
tion. But  executors  and  administrators  are  considered  as  real 
parties,  and  the  courts  of  the  United  States  have  jurisdiction  by, 
or  against  them,  if  they  are  citizens  of  different  states,  although 
their  testators  or  intestates  were  not  thus  entitled  to  sue,  or  liable 
to  be  sued,  in  these  courts.  Childress,  exV.  4^.  v.  Emory  et  a/., 
eafrs.,  4^.,  8  Wheat.  642. 
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But  in  suits  at  law,  the  tegal  interest  above  is  to  be  regarded. 
Irvine  v.  Lowry,  14  Peters,  293. 

The  jurisdiction  of  the  Circuit  Courts  being  once  vested  between 
citizens  of  difierent  states,  cannot  be  divested  by  a  change  of 
domicil  of  one  of  the  parties,  and  his  i*emoval  into  the  same  state 
with  the  adverse  party,  pendente  lUe»  Morgan* s  Heh-s  v.  Mor^ 
gan  et  al,  2  Wheat.  290. 

And  a  bill  for  afi  injunction  to  stay  execution  on  a  judgment  at 
law,  may  be  entertained,  although  the  adverse  parties  to  the  judg- 
ment have,  subsequent  to  the  judgment,  become  citizens  of  the 
same  state.    Dunn  et  cU.  v.  Clarke  et  al,^  8  Peters,  1. 

A  corpnration  aggregate  cannot,  in  its  corporate  capacity,  be  a 
citizen — and  cannot  therefore  litigate  in  the  courts  of  the  United 
States,  except  in  consequence  of  the  character  of  the  individuals 
who  compose  it.  The  Hope  Insurance  v.  Boardman  et  ah^  5 
Cranch,  57.  Bank  of  the  United  States  v.  Deveaux,  lb.  61.  The 
rule  is  that  eacA  of  the  persons  who  compose  the  corporators  must 
be  capable  of  suing.  If  therefore  any  one  of  the  corporation  is  a 
citizen  of  the  same  state  as  the  defendant,  the  national  courts  can- 
not take  cognizance  of  the  case.  The  same  principle  applies  to 
the  individuals  composing  a  corporation  aggregate  when  standing 
in  the  attitude  of  defendants.  Each  of  the  plaintifis,  therefore, 
must  have  the  capacity  to  sue,  and  each  of  the  defendants  that  of 
being  sued.  The  Commercial  and  Rail  Road  Bank  of  Vicksburgh 
V.  Slocomh  et  a/.,  14  Peters.  60. 

4.  With  respect  to  suits  founded  upon  letters  patent  for  new  in- 
ventions, and  upon  copy  rights  it  does  not  appear  that  any  ques- 
tion affecting  the  jurisdiction  of  the  courts  in  those  cases  has  arisen 
since  the  act  of  1819,  above  cited,  (a) 

In  the  case  of  Parsons  v.  Bernards  (7  Johns.  144,)  in  the  Su- 
preme Court  of  New- York,  the  jurisdiction  of  the  Circuit  Courts 
under  the  former  acts  was  determined  to  be  exclusive  of  the  state 
courts.(6)  Whether  the  equitable  jurisdiction  conferred  by  the 
act  of  1619  is  not  also  exclusive,  does  not  appear  to  have  been  ex- 
pressly decided ;  but  in  this  state,  at  least,  it  would  probably  be  so 
considered. 

(a)  Ante  p.  63. 


[fl)  Ante  p.  osff. 

{h)  Bot  u  to  copy  rights,  tee  note  (a)  ante,  63—64. 
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5.  The  validity  of  that  provision  contained  in  the  charter  of 
TAe  Bank  of  the  United  States  granted  in  1816,  which  confers  on 
the  bank  an  unlimited  right  to  sue  in  the  Circuit  Courts  of  the  Uni- 
ted States,  has  been  questioned  on  two  grounds,  1.  That  Congress 
had  no  power  by  the  constitution  to  incorporate  a  national  bank  ; 
and  2.  That  admitting  this  power,  Congress  could  not  constitu- 
tionally empower  the  Circuit  Courts  to  take  cognizance  of  suits 
between  citizens  of  the  same  state.  But  in  the  ease  of  M^Kullock 
V.  J%e  State  of  Maryland,  (4  Wheat  316  ;  4  Condens.  Rep.  466,) 
after  elaborate  argument  and  full  consideration,  the  court,  through 
Chief  Justice  Marshal,  pronounced  its  unanimous  decision  in  favor 
of  the  constitutionality  of  the  bank.  And  in  the  subsequent  case 
of  Osborn  et  al.  v.  The  Bank  of  the  UniUd  States,  (9  Wheat 
738 ;  5  Condens.  Rep.  741,)  in  which,  on  account  of  the  great  im- 
portance of  the  question,  the  same  question,  at  the  request  of  the 
court,  was  re-argued,  this  decision  was,  with  like  unanimity,  re- 
affirmed. 

In  this  latter  case  it  was  also  further  decided,  that  inasmuch  as 
the  bank  owed  its  existence  to  an  act  of  Congress,  and  could  sue  and 
be  sued  only  in  virtue  of  this  act,  suits  to  which  the  bank  was  a 
party  must  be  considered  as  cases  arising,  (in  the  language  of  the 
constitution,)  under  a  law  of  the  United  States,  and,  as  such,  might 
constitutionally  be  made  cognizable  in  the  Circuit  Courts,  without 
regard  to  the  citizenship  of  the  parties. 

In  the  case  of  The  Bank  of  the  United  States  v.  The  Planters' 
Bank  of  Greorgia,  (9  Wheat  904 ;  5  Condens.  Rep.  794.)  the 
suit  was  founded  on  negotiable  promissory  notes  made  payable  to 
a  citizen  of  Greorgia,  and  which  had  been  transferred  to  the  plain- 
tiffs. 

The  Planters*  Bank  interposed  a  plea  to  the  jurisdiction  of  the 
Circuit  Court,  alleging  fliat  the  said  bank  was  a  corporation,  of 
which  the  State  of  Georgia  and  certain  individuals,  who  are  citi- 
zens of  the  same  state  with  some  of  the  plaintiffs,  are  members ; 
and  further,  that  the  persons  to  whom  the  notes  in  question  were 
made  payable,  were  citizens  of  the  state  of  Georgia^  and,  there- 
fore, incapable  of  suing  the  said  bank  in  a  Circuit  Court  of  the 
United  States — and  being  so  incapable,  could  not,  by  transferring 
the  notes  to  the  plaintiffs,  enable  them  to  sue  in  that  court.    To 
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thifl  plea  the  Bank  of  the  UDited  States  interposed  a  demurrer,  and 
upon  this  issue  the  case  came  before  the  Supreme  Court,  on  a  cer- 
tificate of  division  of  opinion  between  the  judges  of  the  Circuit 
Court,  for  the  district  of  Greorgia. 

In  support  of  the  plea  it  was  insisted  that  inasmuch  as  the  State 
of  Geoi^ia  was  a  stockholder  in  the  Planters'  Bank,  and  so  one 
of  the  corporators,  the  suit  must  be  considered  as  one  against  thai 
staUf  and  was  therefore  prohibited  by  the  11th  amendment  to  the 
constitution  by  which  it  is  declared  that  **  the  judicial  power  of  the 
United  States  shall  not  be  construed  to  extend  to  any  suit  in  law 
or  equity  commenced  or  prosecuted  against  one  of  the  United 
States,  or  by  citizens  or  subjects  of  any  foreign  state ;"  or,  that  if 
such  a  suit  could  be  maintained  at  all,  it  was  maintainable  only  in 
the  Supreme  Court.  The  decision  of  the  court  was  against  the 
validity  of  this  objection.  The  state  does  not,  it  was  said,  by  be- 
coming a  corporator,  identify  itself  with  the  corporation.  The 
Planters'  Bank  is  not  the  State  of  Georgia,  although  the  state 
holds  an  interest  in  it.  It  was  considered  a  sound  principle,  that 
when  a  government  becomes  a  partner  in  any  trading  company, 
it  divests  itself,  so  far  as  concerns  the  transactions  of  that  company, 
of  its  sovereign  character,  and  takes  that  of  a  private  citizen. 
Instead  of  communicating  to  the  company  its  privileges  and  its 
prer<^tives,  it  descends  to  a  level  with  those  with  whom  it  asso- 
ciates itself,  and  takes  the  character  which  belongs  to  its  associates, 
and  to  the  business  which  is  to  be  transacted.  The  State  of 
Greorgia  by  giving  to  the  bank  the  capacity  to  sue  and  be  sued, 
voluntarily  stripped  itself  of  its  sovereign  character,  so  far  as 
respected  the  transactions  of  the  bank,  and  waived  all  the  privi* 
l^es  of  that  character. 

It  was,  however,  further  contended  in  support  of  the  above  plea 
to  the  jurisdiction  of  the  court,  that  the  case  fell  within  the  limi- 
tation contained  in  the  11th  section  of  the  judiciary  act,  which  is 
in  these  words ;  **  nor  shall  any  District  or  Circuit  Court  havec(>g- 
nizance  of  any  suit,  to  recover  the  contents  of  any  promissory 
note,  or  other  chose  in  action,  in  favor  of  an  assignee,  unless  the 
suit  might  have  been  prosecuted  in  such  court,  to  recover  the  said 
contents,  if  no  assignment  had  been  made,  except  in  cases  of  foreign 
bills  of  exchange." 

11 
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But  this  objection  was  also  overruled.  The  above  cited  provi- 
sion of  the  judiciary  act  was  held  to  be  a  limitation  on  the  juris- 
diction conferred  by  that  act.  The  bank  did  not  sue  in  virtue  of 
any  right  conferred  by  the  judiciary  act,  but  in  virtue  of  a  right 
conferred  by  its  charter.  It  was  authorized  to  sue,  not  because 
the  defendant  was  a  citizen  of  a  different  state  from  any  of  its 
members,  but  because  its  charter  conferred  upon  it  the  right  of 
suing  its  debtors  in  a  Circuit  CSourt  of  the  United  States. 

6.  In  the  case  of  Picquet  v.  Swan,  (5  Mason,  35,)  the  impor- 
tant question  arose,  whether  in  the  states  where  the  proceeding 
usually  denominated  a  Foreign  Attachment  was  sanctioned  by  the 
local  law,  this  form  of  proceeding  could  be  lawfully  resorted  to 
in  the  courts  of  the  United  States. 

The  decision  was  that  it  could  not.  The  opinion  of  the  court 
delivered  by  Mr.  Justice  Story  is  elaborate,  forcible  and  eminently 
instructive. 

This  case  was  decided  in  1828.  It  appears  to  be  the  first  re- 
ported case  in  which  the  question  on  which  it  turned  had  been  dis- 
tinctly presented  for  adjudication  in  any  court  of  the  United 
States  ;  and  it  was  not  until  the  recent  case  of  Toland  v.  SpraguSf 
(14  Peters,  dOO,)  that  this  question  was  brought  directly  before 
the  Supreme  Court  for  final  determination.  The  decision,  (the 
Chief  Justice  and  Mr.  Justice  Catron  doubting,  and  Mr.  Justice 
Baldwin  and  Mr.  Justice  Wayne  strongly  intimating  an  opposite 
opinion,)  was  in  accordance  with  that  of  the  Circuit  Court  for 
Massachusetts  in  the  case  above  cited,  and  the  reasoning  of  Mr. 
Justice  Story  in  that  case  expressly  adopted,  enforced  and  forti- 
fied, (a) 

7.  With  respect  to  the  cbiminal  jurisdiction  of  the  Circuit 
Courts,  in  order  to  ascertain  its  extent,  resort  must  be  had,  as 
already  intimated,  {ante,  p.  68,)  to  the  various  statutes  of  the  Uni- 
ted States  providing  for  the  punishment  of  crimes.  For  although 
the  national  courts  are  unquestionably  to  look  to  the  common  law, 

(a)  An  abridgment  of  the  conne  of  reaaoniDgr  which  led  to  these  deciskme,  suffi- 
ciently full  to  be  intelligible  and  useful,  would  occupy  more  space  than  is  compatible 
with  the  plan  of  this  work,  and  is  on  that  account  reluctanUy  omitted.  I  beg  leave 
however,  respectfully  to  recommend  the  cases  themselves  to  the  attentive  study  of 
the  reader. 
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in  the  absence  of  statutable  provisions,  for  rales  to  guide  them  in 
the  exercise  of  their  functions  in  criminal  as  well  as  in  civil  cases, 
it  is  to  the  statutes  of  the  United  States  enacted  in  pursuance  of 
the  constitution,  alone,  that  they  must  have  recourse  to  determine 
what  constUutes  an  offence  against  the  United  States.  The  Uni- 
ted States  have  no  unwritten  criminal  code  to  which  resort  can 
be  had  as  a  source  of  jurisdiction.  Ex  Parte  BoUman  4"  Swart" 
wout  The  United  States  v.  Hudson  ^  Ooodunn,  7  Cranch,  82. 
The  United  States  v.  Coolridge,  1  Wheat.  415.  The  United 
States  V.  Betxins,  3  Wheat.  336.  See  also  The  United  States  ▼• 
Wiltberger^  5  Wheat.  76.  Most  of  the  offences  for  the  punish- 
ment of  which  Congress  have  as  yet  deemed  it  necessary  to  pro- 
vide, are  enumerated  in  the  crimes  act  of  3  March,  1828,  vol.  7» 
p.  393.  Others  will  be  found  designated  in  the  acts  relative  to 
the  slave  trade,  and  in  the  act  of  3  March,  1825,  (vol.  7,  p.  377,) 
**  to  reduce  into  one  the  several  acts  establishing  and  regulating 
the  Post  Office  Department.^  A  considerable  proportion  of  these 
o&nces  are,  in  their  nature,  of  admiralty  jurisdiction.  But  this 
distinction  in  our  system  is  merely  theoretical.  The  constitution, 
it  is  true,  extends  the  judicial  power  of  the  United  States  to  all 
cases  of  admiralty  and  maritime  jurisdiction :  and  this  plenary 
grant  embraces  criminal  as  well  as  civil  causes.  But  it  has  already 
been  sufficiently  shown,  that  with  the  exception  of  that  portion  of 
the  judicial  authority  of  the  United  States  which,  by  the  constitu- 
tion itself,  is  expressly  vested  in  the  Supreme  Courts  as  a  court 
of  original  jurisdiction,  this  power  can  be  brought  into  action, 
only  through  the  instrumentality  of  the  national  legislature.  This 
principle  is  applicable  as  well  to  criminal  as  to  civil  jurisdiction, 
and  extends  as  well  to  admiralty  as  to  common  law  offences* 
Congress,  in  dealing  with  the  admiralty  and  maritime  jurisdiction, 
placed  by  the  constitution  at  their  disposal,  have  thought  proper  to 
provide  for  its  exercise,  eo  nomine,  only  in  civil  cases,  and  have 
confided  this  branch  of  it,  exclusively,  except  under  an  appellate 
form,  to  the  District  Courts.  Criminal  jurisdiction  in  admiralty, 
as  such,  is  not  conferred  by  any  act  of  Congress.  The  judicial 
act  only  declares  in  general  terms  that  the  Circuit  Courts,  and  that 
the  District  Courts  under  certain  limitations,  shall  have  cognizance 
of  all  crimes  and  offences  cognizable  under  the  authority  of  the 
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United  States :  and  the  subsequent  acts  providing  for  the  punish- 
ment of  specific  ofiences,  make  no  distinction  between  those  of  ad*- 
tnirally  and  those  of  maritime  jurisdiction. 

It  remains  to  notice  a  few  additional  decisions  concerning  the 
original  jurisdiction  of  these  courts,  which,  on  account  of  the 
greater  generality  of  their  application  could  not  properly  be  noticed 
under  either  of  the  preceding  heads. 

1.  One  of  the  restrictions  upon  this  branch  of  the  jurisdiction  of 
the  Circuit  Courts,  the  student  will  remember,  is  the  denial  of  it 
contained  in  the  1 1th  section  of  the  judicial  act,  **  in  any  suit  to  re* 
cover  the  contents  of  any  promissory  note^  or  other  chose  in  ac* 
tionf  in  favor  of  an  assignee,  unless  a  suit  might  have  been  prose* 
cuted  in  such  couri'to  recover  the  said  contents,  if  no  assignment 
had  been  made^  except  in  cases  of  foreign  bills  of  exchange.**  (a) 

With  regard  to  promissory  notes,  it  was  held  by  Mr.  Justice 
Story,  in  the  case  of  Bullard  v.  Bell,  (1  Mason,  251,)  that  this 
provision  is  inapplicable  to  notes  payable  to  bearer;  upon  the 
ground  that,  the  original  promise  is  to  pay  any  person  who  may 
happen  to  be  the  bearer,  and  that  as  the  interest  in  such  a  note 
passes  by  mere  manual  delivery,  the  plaintiff  cannot  therefore  be 
said  to  claim  in  virtue  of  an  assignment.  It  is  true  the  particular 
case  before  the  court  was  a  very  strong  one  of  this  description, 
thd  suit  being  upon  a  bank  note(6)  payable  to  '*  W.  Pitt,  or  bear- 
er.'* But  there  was  no  proof  that  W.  Pitt  was  a  fictitious  person, 
and  the  decision  proceeded  avowedly  upon  the  general  grounds 
above  mentioned.  In  the  case  of  the  Bank  of  the  United  States  v. 
Planters*  Bank  of  Georgia,  (9  Wheat.  904,)  this  question  was 
however  expressly  waived.  But  in  the  case  of  the  Bank  of  Ken* 
tucky  V.  Wister  et  al.  (2  Peters,  318,)  the  question  is  treated  as 
settled  in  conformity  with  the  decision  in  Bullard  v.  BelL  In  the 
case  of  Young  v.  Bryan,  (6  Wheat.  146,)  ic  was  also  determined, 
that  a  suit  may  be  brought  in  the  Circuit  Court  by  the  indorsee, 
resident  in  a  different  state,  against  the  indorser  of  a  note,  whether 
the  maker  could  be  sued  there  or  not ;  because  the  indorser  does 
not  claim  through  an  assignment,  but  in  virtue  of  a  new  contract 

(a)  Ante  p.  58. 

(6)  PhMecuted  under  a  statute  of  New  Hampahire,  giving  an  action  in  certain 
eases  against  the  stoekholdeis. 


OV  THE  JURISDICTION  OF  THE  CIECUIT  COURTfik       85 

between  him  and  the  indorser.  But  when  the  suit  is  against  a  re- 
mote indorser,  it  mast  appear  in  order  to  give  jurisdiction,  that 
the  intermediate  indorser,  through  whom  the  plaintiff's  title  is  tra- 
ced,  could  have  sustained  an  action  against  the  defendant.  Turner 
V,  The  Bank  of  North  America,  4  Dallas,  8.  MoUan  et  ah  v. 
Torrance,  9  Wheat.  537.  In  the  case  of  Bean  v.  Smith  et  al,  (8 
Mason,  252,)  this  restriction  was  held  not  to  embrace  the  case  of 
a  suit  in  equity,  brought  by  a  judgment  creditor  against  his  debt- 
or and  others,  they  being  citizens  of  diflerent  states,  to  set  aside 
conveyances  made  in  fraud  of  creditors,  although  the  judgment  was 
founded  upon  a  negotiable  chose  in  action,  on  which  a  suit  could  not 
originally  have  been  maintained  in  the  Circuit  Court.  And  where  a 
judgment  rendered  in  a  state  court  between  citizens  of  different  sta  tes, 
had  been  assigned  to  a  citizen  of  the  same  state  with  the  original 
plaintiff,  it  was  held  that  the  Circuit  Court  might  entertain  jurisdic- 
tion of  a  suit  in  equity  brought  by  such  assignee,  although  the  ground 
of  the  original  suit  in  which  the  judgment  was  obtained  was  a  ne- 
gotiable chose  in  action,  falling  within  this  restriction.  Dexter  v. 
Smith  et  aZ.,  2  Mason,  303. 

In  the  case  of  Chappedelaine  et  aL  v.  Dechenaux,  (4  Crancb» 
306,)  the  complainants,  who  were  aliens,  were  one  of  them  a  resi- 
duary legatee,  and  the  other  an  administrator  <fe  fronts  n(7n,  of  a 
testator  who  could  not  have  sued  in  the  Circuit  Court ;  and  this 
restriction  seems  to  have  been  considered  inapplicable  to  them  be- 
cause, (as  was  subsequently  remarked  by  Ch.  J.  Marshall,  in  the 
case  of  Sere  et  aL  v.  Pitot  et  aL,  6  Cranch,  332,)  **  the  representa- 
tives of  a  deceased  person  are  not  usually  designated  by  the  term 
*  assignees,'  and  are,  therefore,  not  within  the  words  of  the  act." 

In  the  case  just  cited  of  Sere  et  aL  v.  Pitot  et  aL  another  point 
of  considerable  importance  was  settled,  viz :  that  this  disability 
attaches  to  assignees  by  operation  of  law,  as  well  as  to  those  who 
become  such  by  the  voluntary  act  of  the  party. 

The  complainants  were  aliens,  and  syndics,  or  assignees  by  law 
of  an  insolvent  trading  company,  composed  of  citizens  of  Orleans 
Territory,  and  the  defendants  were  also  citizens  of  the  same  terri- 
tory :  and  it  was  held  in  accordance  with  the  principle  above 
stated,  that  the  suit  could  not  be  maintained,  in  the  Court  of  the 
United  States  for  that  territory. 
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This  restriction  does  not  apply  to  cases  in  which  the  Bank  of 
the  United  States  is  a  party.  Bank  of  the  United  States  v.  The 
Planters'  Bank  of  Georgia,  9  Wheat.  904. 

2.  The  distinction  between  local  and  transitory  actions  is  recog- 
nized in  the  courts  of  the  United  States ;  and  actions  in  their  na- 
ture local,  according  to  the  laws  of  the  state  in  which  they  arise, 
must  be  prosecuted  only  in  the  Circuit  Court  for  the  district  in 
which  they  originate.  In  the  case  of  Livingston  v.  JeffersoUf 
(4  Hall's  American  Law  Journal,  78,)  it  was  accordingly  held, 
that  an  action  quare  clausum  f  regit,  for  a  trespass  alleged  to  have 
been  committed  on  lands  in  New  Orleans,  could  not  be  maintained 
in  the  Circuit  Court  of  Virginia,  although  the  plaintiff  was  a  citi- 
zen of  Louisiana,  and  the  defendant  a  citizen  of  Virginia. 

3.  With  respect  to  the  jurisdiction  of  the  Circuit  Courts  over 
causes  brought  before  them  by  removal  from  the  state  courts,  in 
pursuance  of  the  12th  section  of  the  judicial  act,(a)  the  following 
decisions  have  been  made. 

In  the  case  of  The  State  of  Pennsylvania  v.  Cobbett,  (3  Dallas, 
467,)  it  was  held  by  the  Supreme  Court  of  that  state,  that  an  ac- 
tion of  debt  upon  a  recognizance  for  good  behavior,  against  an 
alien,  was  not  removable  by  the  defendant  to  the  Circuit  Court  of 
the  United  States ;  it  being  in  the  nature  of  a  criminal  proceeding, 
and  therefore  not  such  a  case  as  was  contemplated  in  the  judicial 
act. 

Again,  in  the  case  of  Diggs  4*  ^^th  v.  Wolcott,  (4  Crancb, 
179,)  it  was  held  that  a  court  of  the  United  States  has  no  power 
to  enjoin  proceedings  in  a  state  court.  It  therefore  follows,  that  a 
bill  in  equity  filed  in  a  state  court,  (though  against  an  alien,  or  a 
citizen  of  another  state,)  for  the  purpose  of  obtaining  an  injunction 
to  restrain  proceedings  in  another  state  court,  is  not  such  a  suit,  as 
is  removable  to  the  Circuit  Court  of  the  United  States.  And  so  it 
was  held  by  the  Court  of  Chancery  of  New  York.  I  Paige's 
Chan.  Rep.  183. 

The  rule  established  relative  to  suits  originally  instituted  in  the 
courts  of  the  United  States,  that  where  the  jurisdiction  depends 

(a)  See  ante,  p.  59. 
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upon  the  character  of  the  parties,  all  the  individuals  composing 
the  respective  parties,  plaintiff  and  defendant,  must  possess  the  re- 
quisite character,  is  applicable  also  to  suits  removed  from  the  state 
courts.  Accordingly  where  the  plaintiffs  were  citizens  of  the 
state  in  which  the  suit  was  brought,  and  one  of  the  three  defend- 
ants was  also  a  citizen  of  the  same  state,  it  was  held  that  the  suit 
could  not  be  removed,  although  the  other  two  defendants  were 
aliens.     Ward  v.  Arredondo  et  al.,  1  Paine,  410. 

Indeed  it  is  perfectly  obvious  that  no  suit  can  be  removed  to  the 
national  courts,  which  might  not  by  the  constitution  of  the  United 
States  have  been  originally  commenced  in  one  of  these  courts. 
It  is  true,  as  we  have  seen,  that  Congress  in  defining  the  original 
jurisdiction  of  the  inferior  courts  of  the  United  States,  have  not 
seen  fit  to  cover  the  whole  ground  embraced  by  the  constitution. 
But  it  is  obvious  from  the  language  of  the  twelfth  section  of  the 
judicial  act,  that  it  was  not  intended  by  it  to  extend  the  jurisdiction 
of  these  courts  over  causes  brought  before  them  on  removal,  be- 
yond the  limits  prescribed  to  their  original  jurisdiction ;  and  such, 
as  far  as  it  goes,  is  the  judicial  construction  which  has  been  given 
to  this  section. 

It  may  therefore  be  safely  assumed  that  all  the  decisions  afiect- 
ing  the  original  jurisdiction  of  the  Circuit  Courts  in  the  classes  of 
cases  which  may  be  removed,  are  equally  applicable  to  them  as 
the  subjects  of  removal. 

In  the  case  of  Spraggins  v.  The  County  CouH  of  Humphries^ 
(1  Cooke,  160,)  it  was  held,  that  a  state  court  improperly  refusing 
to  permit  the  removal  of  a  cause  to  the  Circuit  Court,  may  be 
compelled  to  allow  such  removal,  by  mandamus^  from  the  Circuit 
Court  to  which  the  removal  is  sought :  and  in  the  case  of  Brown 
V.  Cupin  ^  Wise^  (4  Hen.  &  Munf.  178,)  it  was  held  that  a  man- 
damust  under  the  like  circumstances,  and  for  the  like  purpose, 
would  lie  from  a  superior  to  an  inferior  court  of  the  state. 

The  act,  it  will  be  recollected,  authorizes  a  removal  upon  the 
filing  of  a  petition  by  the  defendants,  at  the  time  of  entering  his 
appearance  in  the  state  court :  and  in  the  case  of  Oibson  v.  John- 
son^  (Petera^s  C.  C.  R.  44,)  in  which  the  defendant  had  sufiered 
two  terms  to  intervene  between  the  time  of  entering  his  appear- 
ance in  the  state  court,  and  the  filing  of  his  petition  for  removal. 
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the  Circuit  Court  rcmaDded  the  cause  for  that  reason,  although 
the  petition  was  granted  by  the  state  court  nunc  pro  tunc  as  of  the 
term  of  the  defendant's  appearance. 

When  a  cause  is  improperly  removed,  it  is  the  duty  of  the  Cir- 
cuit  Court  to  remand  it  to  the  state  court  in  which  it  was  institu* 
ted ;  and  if  the  Circuit  Court  should  entertain  jurisdiction  of  a 
cause  thus  improperly  brought  before  it,  and  the  cause  should  sub- 
sequently be  carried  by  writ  of  error  to  the  Supreme  Court,  the 
latter  court  would  be  bound  still  to  remand  it.  Pollard  et  dL  ▼• 
Dwight,  4  Cranch,  420. 

In  the  case  of  Wright  v.  Wells,  (Peters's  C.  C.  R.  220,)  tho 
cause  was  removed  before  a  declaration  was  filed  in  the  state 
court.  Upon  the  defendant's  appearance  in  the  Circuit  Court,  the 
plaintiff  filed  his  declaration,  and  laid  his  damages  at  one  thousand 
dollars.  Afterwards  by  a  release  of  part  of  the  debt,  he  reduced 
the  sum  in  controversy  to  less  than  five  hundred  dollars :  where- 
upon it  was  moved  to  remand  the  cause  to  the  state  court  for  want 
of  jurisdiction:  but  the  motion  was  denied,  upon  the  ground  that 
jurisdiction  having  once  vested,  it  was  not  competent  for  the  plain* 
tiff  by  his  own  act  to  oust  it. 

The  foregoing  decisions,  it  will  be  perceived,  relate  to  the  first 
description  of  causes  mentioned  in  the  section  above  referred  to ; 
viz.  those  against  an  alien  or  a  citizen  of  another  state. 

As  it  regards  the  other  description  of  causes,  the  removal  of 
which  is  provided  for  by  this  section,  viz.  those  in  which  the  par- 
ties claim  title  to  land  under  grants  from  different  states,  it  has 
been  held,  where  one  party  claimed  under  a  grant  from  a  state 
before  its  division,  and  the  other  under  a  grant  from  a  new 
state  subsequently  formed  from  a  portion  of  the  territory,  that 
these  were  grants  from  different  states  within  the  meaning  of  the 
constitution  and  judicial  act.  Town  of  Pawlet  v.  Clark  et  ail,  9 
Cranch,  292. 

So  also  where  both  parties  obtained  inchoate  titles  from  the 
same  state  before  its  separation  into  two  states,  and  after  such 
separation  received  conflicting  grants  from  the  two  new  states ; 
the  constitution  and  laws  looking  to  the  grants  as  the  test  of  juris- 
diction, and  not  to  any  equitable  title  previously  acquired.  Colson 
V.  Lsms,  2  Wheat.  377. 
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4.  The  judicial  act,  it  will  be  recollected  forbids  the  arrest  of 
any  person  in  one  district  for  a  trial  in  another^  in  any  civil  action 
before  a  Circuit  or  District  Court,  and  the  bringing  of  any  dvil 
suit  before  either  of  the  said  courts,  against  an  inhabitant  of  the 
United  States  by  original  process  in  any  other  district  than  that 
whereof  he  is  an  ivUiabitant^  or  in  which  he  shall  be  found  at  the 
time  of  serving  the  writ.{a)  And  although  according  to  the  judi* 
cial  construction  which  has  been  given  to  this  restriction,  it  does 
not,  strictly  speaking,  afiect  the  jurisdiction  of  the  court,  yet  it 
is  convenient,  and  is  deemed  not  improper,  to  notice  it  in  this 
place. 

The  first  clause,  it  will  be  seen,  is  applicable  more  particularly 
to  suits  at  law,  in  which  the  first  process  authorizes  the  arrest  of 
the  defendant,  while  the  second  extends  also  to  suits  in  equity,  in 
which  the  process  is  in  the  nature  of  a  summons. 

Taken  together,  the  provision  merely  imports  that  process  for 
the  institution  of  a  suit,  either  at  law  or  in  equity,  whether  in  the 
Circuit  or  District  Courts,  shall  not  run  beyond  the  limits  of  the 
district  for  which  the  court  from  which  it  issues,  is  held. 

This  prohibition,  as  already  intimated,  has  been  adjudged  not  to 
amount  to  a  denial  of  jurisdiction  over  causes,  otherwise,  in  them- 
selves, cognizable  in  the  national  courts,  but  only  to  a  privilege 
given  to  the  defendant,  of  which,  however,  he  must  avail  himself 
at  the  outset,  or  will  be  considered  as  having  waived.  An  appear^ 
ance  therefore,  by  the  defendant,  and  answering,  generally,  with-^ 
out  objection^  has  always  been  considered  to  be  a  waiver.  PoU 
lard  V.  Dwight,  4  Cranch,  421.  Logan  v.  Patrick,  5  Cranch,  288. 
Cfracie  v.  Palmer,  8  Wheat.  699.  So  also  an  appearance  alone 
and  an  omission  to  plead,  or  otherwise  to  insist  upon  this  privilege 
until  a  subsequent  term  has  been  held  to  be  a  waiver  of  it.  Flan- 
ders  V.  The  ^tna  Insurance  Company,  3  Mason,  158.  Harri- 
son et  aL  V.  Rowan,  Petcrs's  C*  C.  R.  489.  In  the  case  last  cited, 
another  point  was  also  adjudicated.  The  case  arose  in  the  Cir- 
cuit Court  for  the  District  of  New  Jersey  and  was  as  follows: 

It  was  set  down  by  the  plaintiffs  for  hearing,  (in  equity)  upon  a 

plea  staling  that  the  defendants  are  citizens  and  residents  of  Penn- 

« 

(a)  Sm  ante  p.  58. 

19 
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sylvania ;  that  they  were  served  with  subpcEnas  in  that  state,  and 
not  in  the  state  of  New  Jersey.  Agaiast  the  plea  it  was  shown 
by  die  docket  entries,  that  after  service  of  the  subposnas,  the  defen- 
dants^ appearance  was  entered  by  a  solicitor  of  the  court,  and  that 
after  sundry  orders  in  the  cause,  ruling  the  defendants  to  answer* 
this  plea  was  filed.  The  court  was  clearly  of  opinion  that  the 
previous  appearance  of  the  defendants  at  a  former  term,  by  a  soli- 
citor, unaccompanied  by  any  objection,  would  amount  to  a  waiver, 
prot>ided  the  court  could  take  notice  of  the  docket  as  sufficient  proof 
of  the  fact.  This,  it  was  however  held,  the  court  was  not  at 
liberty  to  do ;  inasmuch  as  the  appearance  might  have  been  with- 
out  the  authority  of  the  defendant.  The  plea  was  therefore  held 
sufficient ;  but  the  plaintiff  was  allowed  to  amend,  so  as  to  put 
the  fact  of  authority  to  the  solicitor  to  appear  for  the  defendant, 
in  issue. 

But  where  this  objection  is  seasonably  urged,  the  proceedings 
will  be  quashed.  See  the  cases  above  referred  to :  and  Hollings* 
worth  V.  Adams f  (2  Dallas,  896,)  which  was  a  foreign  attachment, 
returnable  in  the  Circuit  Court  for  the  Pennsylvania  District,  in 
which  the  defendant  was  described  as  a  citizen  of  Delaware. 
Upon  the  return  of  the  process,  an  affidavit  was  also  produced  in 
proof  of  that  fact,  and  the  proceeding  was,  on  motion^  quashed, 
with  costs. 

It  is  proper,  however,  here  to  observe,  that  there  is  one  descrip- 
tion of  cases,  attended  by  circumstances  so  peculiar,  as  to  have 
been  deemed  sufficient  to  warrant  a  departure  in  practice  from 
the  strict  letter  of  this  enactment.  Where  a  party  residing  out  of 
the  jurisdiction  of  the  court,  has  obtained  a  judgment  at  law 
which  is  sought  to  be  enjoined,  by  bill  in  equity  filed  by  the  de- 
fendant in  the  judgment,  on  the  equity  aide  of  the  court;  or, 
where  a  non-resident  has  instituted  a  suit  in  equity,  and  a  cross 
bill  is  filed  by  the  defendant  in  such  suit,  the  court  upon  motion, 
will  order  that  a  service  of  the  subpoena  upon  the  attorney  or  so* 
licitor  of  such  non-resident  party,  shall  be  sufficient.  HUner  v. 
Suckley,  2  Wash,  C.  C.  Rep.  465.  Eakert  v.  Bauert,  4  Wash. 
C.  C.  Rep.  370.  Ward  v.  Seabry,  lb.  426.  Bead  v.  Consequa^ 
lb.  174. 

The  legislative  restriction  in  question,  and  the  foregoing  adjudi- 
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cations  with  regard  to  its  construction,  relate,  it  will  be  observed, 
exclosively  to  the  first  process  in  a  suit,  by  which  the  defendant  is 
called  upon  to  appear  and  answer  to  the  plaintiff 's  demand.  But* 
although  I  have  met  with  no  similar  legislative  provision  with  re- 
spect to  other  forms  of  process,  it  is  well  understood  tluit  no  pro* 
cess  whatever,  issued  from  the  Circuit  or  District  Courts,  can  be 
legally  executed  without  the  limits  of  the  judicial  district  in  which 
it  is  issued,  unless  Congress  expressly  authorize  it  to  be  done. 
Ez  Parte  Graham,  B  Wash.  C.  C.  Rep.  456.  Such,  too,  has 
been  the  understanding  of  Congress.  A  legislative  provision  was 
deemed  necessary  to  give  efficacy  to  the  subpmna  ad  tesHficandum 
beyond  the  bounds  of  the  district  in  which  it  was  issued  :(a)  and 
by  an  act  passed  May  20,  1826,  (vol.  7,  p.  510,)  it  is  enacted  that 
where  a  state  is  divided  into  two  judicial  districts,  writs  of  cxecu* 
tion  from  the  District  or  Circuit  Court  for  either  district,  may  run 
and  be  executed,  in  any  part  of  such  state.  So,  too,  it  is  enacted 
by  the  act  of  March  3,  1797,  (vol.  2,  p.  595,  §  6,)  '*  that  all  wriU 
of  execution  upon  any  judgment  obtained  for  the  use  of  the  Uni- 
ted  States,  in  any  of  the  courts  of  the  United  States,  in  one  state, 
may  run  and  be  executed  in  any  other  state,  or  in  any  of  the  ter- 
ritories of  the  United  States,  but  shall  be  issued  from,  and  made 
returnable  to,  the  court  where  judgment  was  obtained,  any  law  to 
the  contrary  notwithstanding.^  And  again,  where  a  defendant 
having  been  sued,  and  having  put  in  special  bail  in  one  district,  and 
having  afterwards  been  arrested  in  another  district,  is  surrendered 
by  his  bail  in  the  former  district,  to  the  marshal  of  the  latter  dis- 
trict, it  is  expressly  provided,  by  the  act  authorizing  such  surren- 
der, that  the  execution  upon  the  judgment  obtained  in  the  former 
district,  may  be  executed  by  the  marshal  of  the  latter.  Act  of 
March  2, 1799,  vol.  8,  p.  263. 

5.  Of  the  power  to  issue  particular  writs  and  other  special 
powers. 

(a)  Bj  the  6Ui  1661100  of  Uw  act  of  March  3, 1793,  (j6L  2,  p.  S67,  4  6.)  it  10  en- 
acted,  "  that  Kibpoenas  for  witneaMs,  who  may  be  required  to  attend  a  coort  of  tbb 
United  Statet,  in  any  district  thereof,  may  ran  into  another  dUirict :  Provided, 
That  in  civil  causes,  the  witnesses  living  out  of  the  district  in  which  the  court  is 
holdiBD,  do  not  live  at  a  greater  distance  than  one  hundred  miles  from  the  place  of 
hoIdiDgthe  same." 
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The  only  writs  of  this  description  which  the  Circuit  Courts  are 
specially  authorized  by  the  judicial  act  to  issue,  it  will  be  recollec- 
ted, are  those  of  Sdre  Facias^  Habeas  Corpus^  Dedimus  potesta* 
tem.{a)  Respecting  the  first  and  last  named,  there  are  no  judicial 
decisions  requiring  notice  under  tiiis  head. 

As  to  writs  of  Habeas  Corpus  it  is  proper  to  observe  that  the 
principles  settled  in  the  decisions  already  referred  to,  in  treating  of 
the  appellate  jurisdiction  of  the  Supreme  Court,(6)  are  applicable 
also  to  the  Circuit  Courts.  In  conformity  with  the  same  princi- 
pies,  it  was  held,  in  Ex  parte  Cabrera^  (1  Wash.  C.  C.  Rep.  232,) 
that  although  a  secretary  attached  to  a  foreign  legation  in  the 
United  States  is  entitled  to  the  protection  of  the  laws  of  nations, 
against  civil  and  criminal  process ;  yet  that  the  Circuit  Court  had 
no  authority  to  discharge  him  from  process  issued  under  the  au- 
thority of  a  state. 

And  in  the  case  of  The  United  States  v.  FVench,  (1  Gallison,  1,) 
it  was  held,  that  the  Circuit  Court  had  no  authority  to  issue  a 
habeas  corpus  for  the  purpose  of  enabling  bail  to  discharge  the 
principal,  where  the  latter  was  confined  in  jail  under  process  from 
a  state  court. 

But  in  the  case  of  TheUnUed States  v.Green^  (3  Mason,  482,)  this 
writ  was  granted  upon  the  petition  of  a  father  to  bring  up  the  body 
of  his  infant  daughter,  alleged  to  be  in  the  custody  of  her  grandfa* 
'ther,  for  the  purpose  of  deciding  upon  the  propriety  of  directing  the 
child  to  be  delivered  over  to  the  petitioner.  It  does  not  appear 
from  the  report  of  the  case  that  the  jurisdiction  of  the  court  was 
drawn  into  question ;  but  it  is  much  to  be  regretted  that  the  ground 
upon  which  it  was  considered  as  attaching,  was  not  stated. 

WHt  of  mandamus.l  This  is  one  of  those  writs  ••  not  specially 
provided  for  by  statute,"  but  which  the  Circuit  Courts  are  autho- 
rized to  issue  only  when  **  necessary  for  the  exercise  of  their  juris- 
diction."(c)  Of  course  it  can  be  issued  in  no  other  cases.  ATIn- 
tire  V.  Wood,  7  Cranch,  604.(d)     But  it  will  lie,  for  example,  to  a 

(a)  See  ante,  pp.  12,  13. 

(()  Ante  p.  36. 

(e)  See  ante  p.  11. 

(d)  Except  in  the  Diitrict  of  Columlria.    See  note,  ante,  p.  70. 
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District  Court,  which  refuses  to  proceed  to  judgment,  in  a  case 
subject  to  the  appellate  jurisdiction  of  the  Circuit  Court  to  which 
the  application  is  made :  but  not  to  compel  it  to  expunge  amend- 
ments improperly  made,  in  a  record  returned  to  the  Circuit  Court, 
on  error.    Smith  v.  Jackson^  1  Paine,  453. 

Writs  of  Injunciion.'l  The  authority  to  grant  injunctions  is 
founded  with  one  exception,(a)  in  the  same  general  grant  of  pow- 
er. There  are  many  judicial  decisions  regulating  its  exercise^ 
which  will  be  noticed  hereafter.  It  will  be  sufficient  in  this  place 
to  notice  the  following,  which  are  all  that  I  have  met  with  that  in- 
volve the  question  of  jurisdiction. 

An  injunction  may  be  issued  from  the  equity  side  of  a  Circuit 
Court,  to  stay  proceedings  upon  a  judgment  at  law  in  the  same 
court,  notwithstanding  the  removal  of  the  record  by  writ  of  error 
to  the  Supreme  Court.  Parker  v.  The  Judges  of  the  Circuii 
Court  of  Maryland,  12  Wheat.  561. 

It  may  also  be  issued  to  restrain  the  performance  of  an  official 
act,  by  an  officer  of  a  state,  if  a  state  law  requiring  him  to  perform 
such  an  act  is  repugnant  to  the  constitution  of  the  United  States. 
Osborn  et  ah  v.  The  Bank  of  the  United  States,  9  Wheat  738. 

The  Circuit  Courts  have  no  jurisdiction  to  enjoin  proceedings 
in  a  state  court ;  and  so  it  was  held  in  the  case  of  Dtggs  et  aL  v. 
Wolcott,  4  Cranch,  179. 

By  the  act  of  1793,  the  student  will  bear  in  mind,  any  judge  of 
the  Supreme  Court,  or  of  the  District  Courts,  is  authorized  to  issue 
this  writ  in  cases  where  it  might  be  granted  by  the  Supreme  or 
Circuit  court.(&)  This  power  may  of  course  be  exercised  in 
vacation. 

As  to  the  power  to  issue  the  writs  of  Ne  Exeat,  Procedendo, 
Quo  Warranto,  Certiorari,  4^.,  and  as  to  that  of  appointing  spe- 
cial courts,  and  punishing  for  contempts — see  ante.  Supreme 
Court ;  where  what  is  said  is  equally  applicable  in  this  place. 

The  jurisdiction  in  regard  to  some  of  the  foregoing  writs,  it  will 


(a)  The  exception  referred  to,  is  the  case  of  patents  for  inventions  and  copy-rights 
provided  for  by  the  act  of  1819.    See  ante  p.  63. 
(6)  See  ante,  p.  11. 
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be  remarked,  is  of  a  nature  rather  appellate  than  original.  But 
in  the  brief  disquisitions  upon  them  in  this  part  of  the  work,  it  was 
deemed  unnecessary  formally  to  recognize  this  distinction. 

The  power  vested  in  the  courts  of  the  United  States  generally, 
by  the  process  of  the  act  of  1792,  of  making  aUeraiions  and  addi* 
tionsj  and  in  the  Supreme  Court  in  particular,  of  prescribing  regu- 
lations to  the  Circuit  and  District  Courts,  respecting  the  forms  of 
writs,  executions,  and  other  process,  and  especially  in  the  forms 
and  modes  of  proceeding  in  suits,  was  an  extensive  and  highly 
important  power. 

Its  nature  and  extent  are  very  fully  and  ably  examined  in  the 
cases  of  Wayman  et  aL  v.  Southard  et  aL  (10  Wheat.  1,)  and 
The  Bank  of  the  United  States  v.  Halstead^  lb.  51. 

The  questions  decided  in  both  these  cases,  however,  related 
immediately  to  writs  of  execution ;  and  the  only  points  established 
by  them,  which  it  is  deemed  necessary  to  state  in  this  place,  are 
the  following : 

Congress  possesses  the  power,  exclusively  of  the  state  legisla- 
tures, of  regulating  the  proceedings  of  the  national  courts,  and 
might  constitutionally  confide  this  power  to  these  courts  them- 
selves, to  the  extent  declared  in  the  process  act.  The  courts  of 
the  United  States  were  therefore  authorized  to  determine  the 
form  and  effect  of  their  own  process.  They  might  in  their  discre- 
tion, if  they  considered  it  expedient  to  do  so,  adopt  such  regula- 
tions as  might  from  time  to  time  be  resorted  to  by  the  states ;  but 
such  state  regulations  would  be  in  no  degree  binding  upon  them 
per  se.  Thus  the  laws  of  Kentucky  compelling  plaintiffs  to  re- 
ceive certain  bank  notes  in  satisfaction  of  their  executions,  or, 
upon  their  refusal  to  do  so,  authorizing  the  defendant  to  give  a  re- 
plevin bond  for  the  debt,  payable  in  two  years,  were  held  to  be 
inoperative  with  regard  to  executions  issuing  from  a  court  of  the 
United  States.  So  also  a  statute  of  Kentucky  forbidding  the  sale 
of  property  upon  execution  for  less  than  three-fourths  of  its  ap- 
praised value,  was  held  not  to  be  binding  upon  the  marshal  acting 
under  a  writ  of  venditioni  exponas^  from  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kentucky,  but  it  was  his  duty  to 
proceed,  without  regard  to  it,  to  a  sale  of  the  defendant's  land. 
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So,  too,  the  statute  of  New- York  passed  in  1820,  directing  the 
sheriff,  instead  of  executing  a  deed  for  lands  sold  under  execution, 
to  give  the  purchaser  a  certificate,  ond  authorizing  a  redemption  of 
such  lands  within  a  limited  period,  would  doubtless  have  been  held 
to  be  inapplicable  to  executions  issued  upon  judgments  rendered 
in  the  courts  of  the  United  States. 

But  the  law  as  it  was  at  the  time  of  these  adjudications,  so  far  as 
final  process  is  concerned,  is,  as  will  readily  be  perceived,  mate- 
rialiy  altered,  by  the  act  of  May  19,  1828,  vol.  8,  p.  62. 

By  this  act,  all  the  existing  laws  and  usages  of  the  several  states 
regulating  the  efiect  and  operation  of  judgments  and  executions, 
and  the  proceedings  for  their  enforcement,  appear  to  be  adopted 
into  the  national  courts  in  each  state  respectively  ;  with  the  single 
exception,  that  where,  by  the  local  law,  judgments  are  not  allowed 
to  be  enforced,  until  after  the  lapse  of  more  than  one  term  after 
their  rendition,  the  period  of  such  suspension  is  limited  in  the  na- 
tional courts  to  one  term.  And  no  power  is  left  to  these  courts  to 
modify  such  laws  and  usages,  except  ''if  they  shall  see  fit  in 
their  discretion,  by  rules  of  court  so  far  to  alter  final  process  in 
said  courts  as  to  conform  the  same  to  any  change  which  may  be 
adopted  by  the  legislatures  of  the  states  for  the  state  courts."  In 
those  states,  however,  in  which,  there  are  no  courts  of  equity,  the 
national  courts  are  authorized  by  rule  to  prescribe  the  mode  of 
executing  their  decrees  in  equity. 

7.  In  the  case  (above  referred  to)  of  Wayman  v.  Soutkard^  (10 
Wheat.  1,)  another  highly  important  part  of  the  judicial  act  of 
1789  is  also  brought  under  examination ;  viz.  the  34th  section, 
(vol.  2,  p.  70,)  which  enacts,  **  that  Ike  laws  of  the  several  states^ 
except  where  the  constitution,  treaties,  or  statutes,  of  the  United 
States,  shall  otherwise  require  or  provide,  shall  be  regarded  as 
rules  of  decision  in  trials  at  common  law^  in  the  courts  of  the 
United  States,  in  cases  where  they  apply." 

This  provision  is  decided  to  be  wholly  inapplicable  to  the^roc- 
lice  of  the  national  courts,  and  is  held  to  be  operative  in  these 
courts  only  as  furnishing  a  rule  to  guide  them  in  the  formation  of 
their  judgments.  The  words  of  the  act  being,  that  the  laws  of 
the  state  shall  govern  '*in  trials,'*  &c.  this  phrase  is  considered  as 
implying  litigation  in  court.    These  laws,  therefore^  of  themselves, 
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furnish  no  rule  of  proceeding  for  a  ministerial  officer  of  the  court 
in  the  execution  of  its  process. 

This  case  also  sheds  some  light  upon  the  concluding  words  of 
this  enactment,  by  which  the  laws  of  the  states  as  rules  of  decision, 
are  limited  to  "  cases  where  they  apply. *^  Supposing,  for  example, 
that  after  the  service  of  an  execution  by  the  marshal  a  question 
respecting  the  legality  of  his  proceedings  should  be  brought  before 
the  court  by  a  regular  suit  against  him :  there  would,  it  is  true, 
then  be  '*  a  trial  at  common  law :"  but  still  this  would  not  be  a  case 
where  the  laws  of  the  state  would  apply ;  because  it  was  not  to 
those  laws  that  the  officer  was  required  to  look  for  the  regulation 
of  his  conduct.  "It  would  be  contrary  to  all  principle  to  admit 
that  in  the  trial  of  a  suit  depending  on  the  legality  of  an  official 
act,  any  other  law  would  apply^  than  that  which  had  been  pre- 
viously prescribed  for  the  government  of  the  officer.** 

Appellate  Jurisdiction. 

The  appellate  jurisdiction  of  the  Circuit  Courts  in  virtue  of 
which  they  are  enabled  to  take  cognizance  of  causes  brought  be- 
fore them  for  re-examination  from  the  District  Courts,  is  founded 
upon  the  2 1st  and  22d  sections  of  the  judicial  act,  and  the  2d  sec- 
tion of  the  act  of  March  3,  1803.(a)  This  power  is  exercised 
through  the  instrumentality  of  two  different  processes :  viz.  by 
appeal,  and  by  writ  of  error.  The  former,  (in  this  its  technical 
sense,)  it  is  well  known,  "  is  a  civil  law  process,  and  removes  a 
cause  entirely,  subjecting  the  law  and  the  fact,  to  a  review  and  re- 
trial :"  while  the  latter  *'  is  a  common  law  process,  and  removes 
for  re-examination,  nothing  but  the  law/' 

Before  the  act  of  1803,  and  while  this  branch  of  jurisdiction 
was  regulated  only  by  the  two  sections  of  the  judicial  act  above 
referred  to,  no  difficulty  existed  in  deciding  in  what  cases  it  was 
requisite  to  resort  to  the  one,  and  in  what  to  the  other,  of  these 
different  modes  of  redress.  The  right  of  appeal  wfts  clearly  re- 
strained by  the  21st  section  to  cases  of  admiralty  and  maritime 
jurisdiction,  as  the  writ  of  error  was  to  civil  actions  at  common 
law,  by  the  22d  section.     But  the  act  of  1803,  giving  an  appeal 

(a)  See  ante  p.  67. 
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from  all  final  judgments  or  decrees,  involving  an  amount  exceed- 
ing fifty  dollars,  gave  rise  to  the  perplexing  question  whether  it 
was  not  intended  to  substitute,  or  at  least  to  confer  upon  suitors 
the  privilege  of  electing,  the  process  of  appeal,  instead  of  the 
writ  of  error,  in  actions  of  common  law.  But  in  the  case  of 
the  United  States  v.  Wonson,  (1  Gallison,  5,)  upon  very  full 
examination,  it  was  held  that  the  enactment  in  question  was 
applicable  only  to  cases  of  admiralty  and  maritime  jurisdiction, 
and  had  no  other  efifect  except  to  reduce  the  amount  in  contro- 
versy requisite  to  the  exercise  of  appellate  power  in  those  cases, 
from  three  hundred,  to  fifty  dollars.  See  also  M  *Lellan  v.  The 
United  States,  1  Gallison,  227. 

From  all  final  decrees,  therefore,  of  the  District  Court  in 
cases  of  admiralty  and  maritime  jurisdiction,  involving  an  amount 
exceeding  fifty  dollars,  exclusive  of  costs,  an  appeal  lies  to  the 
next  Circuit  Court  to  be  held  in  the  district  where  the  de- 
cree is  pronounced :  and  from  all  final  judgments  in  actions  at 
common  law  involving  the  like  amount,  a  writ  of  error  lies. 
But  no  right  of  election  exists  in  either  of  these  descriptions  of 
cases. 

As  to  what  shall  be  deemed  ^n^Z  decrees  and  judgments,  within 
the  meaning  of  these  acts,  see  ante,  Jurisdiction  of  the  Supreme 
Court,  and  M'Lellan  v.  The  United  States,  1  Gallison,  227,  and 
Brig  Hekn,  1  Mason,  431. 

And  as  to  tlie  principles  which  have  been  settled  with  respect 
to  the  amount  in  controversy,  as  requisite  to  vest  jurisdiction,  see 
ante,  Jurisdiction  of  the  Supreme  Court,  and  Martin  v.  Taylor,  1 
Wash.  C.  C.  Rep.  1,  and  Post  Master  General  v.  Cross  et  al.,  4 
Wash.  C.  C.  Rep.  326. 

The  legislative  provisions  and  judicial  decisions  stated  in  this 
chapter  relative  to  the  appellate  jurisdiction  of  the  Circuit  Courts, 
it  must  be  borne  in  mind,  are  applicable  only  to  the  District  Courts 
for  those  districts  in  which  Circuit  Courts  have  been  established — 
except,  as  will  be  hereafter  explained  in  treating  of  the  jurisdic- 
tion of  the  District  Courts ;  when,  as  has  already  been  intimated, 
the  peculiar  structure  of  the  courts  for  the  other  districts  will  be 
considered. 

13 
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KECAPIT0LATION. 


From  the  foregoing  analysis  it  therefore  follows ;  that  the  Cir- 
cuit Courts  of  the  United  States  are  tribunals  both  of  original 
and  appellate  jurisdiction :  that  their  original  jurisdiction  em« 
braces,  concurrently  with  the  courts  of  the  several  states^  all  civil 
suits  at  connmon  law  and  in  equity,  1,  in  which  the  United  States 
are  plaintiffs  ;  2,  in  which  any  officer  of  the  United  States,  suing 
under  the  authority  of  an  act  of  Congress,  is  plaintiff;  3,  in 
which  an  alien  is  a  party  plaintiff  or  defendant,  against  a  citizen, 
or  the  party  defendant  at  the  suit  of  a  stale  ;  4,. in  which  one  of 
the  parties  is  a  citizen  of  the  state  in  which  the  suit  is  brought, 
and  the  other  a  citizen  of  another  state,  provided,  that  where  the 
suit  is  brought  by  the  assignee^  (claiming  title  through  the  assign- 
ment,) of  a  promissory  note  or  other  chose  in  action,  except 
foreign  bills  of  exchange,  and  debentures,  to  recover  the  con- 
tents thereof,  the  court  would  have  had  jurisdiction  if  the  suit 
had  been  brought  by  the  original  party  before  assignment ;  5,  in 
which  the  parties  are  citizens  of  the  same  state,  and  are  litigating 
concerning  the  title  to  lands  claimed  by  the  one  party  under  a 
grant  from  the  state  of  which  he  is  a  citizen,  and  by  the  other 
under  a  grant  from  another  stale,  provided,  that  in  each  of  the 
three  last  descriptions  of  cases,  the  amount  claimed  by  the  plain- 
tiff exceeds  five  hundred  dollars ;  6,  in  which  damages  are  claimed 
by  the  plaintiff  for  injury  to  his  person  or  property  on  account  of 
any  act  done  by  him  under  some  revenue  law ;  and  in  each  of 
the  four  last  mentioned  cases  provision  is  made  for  the  removal  of 
suits  originally  commenced  in  the  state  courts,  to  the  Circuit 
Courts  ;  7,  in  which  the  president,  directors  and  company  of  the 
bank  of  the  United  States  are  a  party ;  8,  concurrently  with  the 
District  Courts,  suits  upon  debentures,  without  regard  to  the  cha- 
racter of  the  parties ,  9,  exclusively,  (as  it  is  apprehended,)  all 
suits  for  the  infringement  of  patents  and  copyrights  ;(a)  10,  suits  in 
a  few  specified  cases  for  penalties ;  11,  concurrently  with  the  Dis' 
trict  CourtSf  prosecutions  for  all  crimes  and  offences  cognizable 

(a)  Except  perhaps  in  one  ease.    See  ante,  p.  62,  note  (a). 
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under  the  authority  of  the  United  States,  and  of  which  the  latter 
courts  possess  jurisdiction,  and  exclusively,  prosecutions  for  all 
other  such  crimes  and  offences :  and,  that  their  appellate  jurisdic- 
tion extends  to  all  final  decrees  of  the  District  Courts  in  cases  of 
admiralty  and  maritime  jurisdiction,  (in  which  cases  the  remedy  is 
by  appeal^)  and  to  all  final  judgments  in  civil  actions,  (in  which 
cases  the  remedy  is  by  wi-it  of  error,)  when  the  matter  in  dispute 
exceeds  fifty  dollars. 


CHAPTER   III. 


OF    THE    DISTRICT    COURTS 


SECTION   I. 


OF  THEIR    ORGANIZATION. 

As  was  remarked  of  the  Circuit  Courts,  the  District  Courts 
-were  established  by  Congress,  in  virtue  of  the  power  conferred 
by  the  constitution,  to  establish  other  courts  inferior  to  the  Su- 
preme Court. 

1.  Of  the  Districts. 

The  whole  number  of  Judicial  Districts  in  the  United  States, 
is  at  present  thirty-five.  Those  which  are  designated  under  the 
name  of  a  State  simply,  comprise  the  whole  of  such  state.  The 
exact  boundaries  of  the  others  consisting  of  parts  of  states,  it  is 
deemed  unnecessary  to  describe. 

The  following  are  the  Districts  at  present  existing  ;  viz.,  Maine, 
New  Hampshire,  Massachusetts,  Rhode  Island,  Vermont,  Con- 
necticut, Southern  District  of  New- York,  Northern  District  of 
New- York,  New  Jersey,  Eastern  District  of  Pennsylvania,  Wes- 
tern District  of  Pennsylvania,  Delaware,  Maryland,  Eastern  Dis- 
trict of  Virginia,  Western  District  of  Virginia,  North  Carolina, 
South  Carolina,  Georgia,  Southern  District  of  Alabama,  Middle 
District  of  Alabama,  Northern  District  of  Alabama,  Southern 
District  of  Mississippi,  Northern  District  of  Mississippi,  Eastern 
District  of  Louisiana,  Western  District  of  Louisiana,  Western 
District  of  Tennessee,  M.ddle  District  of  Tennessee,  Eastern 
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District  of  Tennessee,  Kentucky,  Ohio,  Indiana,  Illinois,  Michigan, 
Missouri,  and  Arkansas,(a) 

2.  Of  the  Judges  aiid  immediate  Officers  of  the  District  Courts. 

Judges."]  The  Judges  of  these  courts  are  appointed  in  the  same 
manner,  hold  their  offices  by  the  same  tenure,(6)  enjoy  the  same 
immunities  with  respect  to  their  salaries,  are  in  like  manner  pro- 
hibited from  being  engaged  in  the  practice  of  the  law,  and  are  re- 
quired to  take  the  sume  oath  as  the  Judges  of  the  Supreme  Court. 
See  anUj  Organization  of  the  Supreme  Court. 

The  number  of  District  Judges  is  at  present  ^ti^enty-mne :  there 
being  but  one  judge  assigned  to  the  two  districts  in  the  state  of 
Mississippi,  and  but  one  for  the  three  districts  in  each  of  the  states 
of  Alabama  and  Tennessee ;  although  these  eight  districts  are  in 
other  respects  completely  organized  as  separate  districts,  each  hav« 
ing  a  District  Attorney,  Marshal,  and  Clerk,  and  the  jurisdiction  of 
the  court  in  each  being  limited  to  cases  arising  within  it,  as  in  the 
districts  consisting  of  parts  of  states  for  each  of  which  a  judge  is 
appointed. 

Clerk.]  This  officer  is  appointed  by  the  court ;  and  is  required 
to  keep  his  office  at  the  place  of  holding  the  court,  where  there  is 
only  one  place ;  and  where  there  are  more,  at  the  place  appointed 

(a)  As  to  the  courts  of  the  District  of  Columdta,  see  nute  (a)  ante,  p.  47. 

(b)  This  remark  with  regard  to  the  tenore  by  which  the  District  Judges  hold  their 
offices,  reqaires  perhaps,  a  word  of  explanation.  As  importing  merely  the  security 
of  these  judges  against  removal  by  the  ezecu(i7e,  it  is  strictly  true.  But  congress 
have  in  one  memorable  instance,  exercised  the  power  of  indirect  removal  from  the 
judicial  office,  by  virtually  abolishing  the  office  itself.  By  an  act  passed  in  1801, 
the  judicial  system  of  the  United  States  was  remoddled,  so  far  as  the  Circuit  and 
District  Courts  were  concerned,  and  the  number  of  national  judges  increased. 

These  newly  created  offices  wore  filled.  But  the  act  was  itself  repealed,  and  the 
incumbents  displaced,  though  it  was  strenuously  objected  that  such  an  exercise  of 
power  was  forbidden  by  that  clause  of  the  constitution  which  provides  that  *'  the 
judges  both  of  the  Supreme  and  inferior  courts,  shall  hold  their  offices  daring  good 
behavior.**  In  the  casj  of  Stuart  v.  Laird,  (1  Cranch,  p.  299,)  which  arose  soon 
after,  the  constitutionality  of  this  act  was  drawn  in  question,  but  the  cause  was  de. 
termined  upon  other  grounds.  It  may  now  therefore  be  considered  as  practically 
settled,  that  the  power  conferred  upon  congress  **  from  time  to  time  to  ordain  and 
establish  inferior  coarts,**  unph'es  alto  the  power  to  ahoUali  such  courts. 
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by  the  judge.(a)  Before  entering  upon  the  execution  of  his  office, 
he  is  required  to  take  an  oath,  (of  which  the  form  is  prescribed,) 
and  to  give  bond  with  sufficient  sureties,  (to  be  approved  of  by  the 
court,)  to  the  United  States,  in  the  sunn  of  two  thousand  dollars, 
^  faithfully  to  discharge  the  duties  of  his  office,  and  seasonably  to 
record  the  decrees,  judgments  and  determinations,  of  the  court  of 
which  he  is  clerk.*'     Act  of  Sept.  24,  1789,  vol.  2,  p.  66,  §  37. 

In  case  of  the  absence  or  disability  of  the  judge,  the  clerk  is  au- 
thorized to  take  recognizances  of  special  bail,  de  bene  esse,  in  any 
action  depending  in  the  court,  and  also  the  affidavits  of  all  survey- 
ors, relative  to  their  reports,  and  to  administer  oaths  to  all  persons 
identifying  papers  found  on  board  of  vessels  or  elsewhere,  to  be 
used  on  trials  in  admiralty  cases.  Act  of  May  8,  1792,  vol.  2,  p. 
299,  §  10.  This  provision,  though  still  in  force,  is  now  in  a  great 
measure  superseded  by  subsequent  acts,  authorizing  the  appoint- 
ment of  commissioners,  with  more  ample  powers,  to  take  affidavits 
and  special  bail.     See  infra,  Commissioners. 

By  the  act  of  March  2,  1809,  vol.  4,  p.  219,  §  3,  it  is  enacted, 
that  in  case  of  the  disability  of  the  judge  of  any  district  to  dis- 
charge his  duties,  the  clerk  of  such  district  shall  be  authorized  and 
empowered,  by  leave  or  order  of  the  circuit  judge  of  the  circuit  in 
which  such  district  is  included,  to  take,  during  such  disability  of 
the  district  judge,  all  examinations  and  depositions  of  witnesses, 
and  make  all  necessary  rules  and  orders  preparatory  to  the  final 
hearing  of  all  causes  of  admiralty  and  maritime  jurisdiction. 

By  the  act  of  March  3,  1817,  (vol.  6,  p.  242,)  it  is  required  that 
all  moneys  which  shall  be  paid  into  the  circuit  or  district  courts,  or 
received  by  the  officers  thereof,  in  cases  pending  therein,  shall  be 
immediately  deposited  in  the  branch  bank  of  the  United  States 
within  such  district,  if  there  be  one,  otherwise  in  some  incorporated 
state  bank  within  the  district,  in  the  name  and  to  the  credit  of  the 
court :  that  no  money  so  deposited  shall  be  drawn  from  the  bank, 
except  by  order  of  the  judge  or  judges  of  the  court  in  term  or  va- 
cation, to  be  signed  by  such  judge  or  judges,  and  to  be  entered  and 
certified  of  record  by  the  clerk  ;  and  every  such  order  shall  state 
the  cause  in,  or  on  account  of,  which  it  is  drawn  ;  and  that  if  any 

(a)  In  a  few  instances  the  place  is  designated  hj  law. 
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clerk  of  any  such  court,  or  other  officer  thereof,  having  received 
any  such  moneys  as  aforesaid,  shall  refuse  or  neglect  to  obey  the 
order  of  such  court,  for  depositing  the  same  as  aforesaid,  such 
clerk,  or  other  officer,  shall  be  forthwith  proceeded  against  by  at- 
tachment for  contempt.  It  is  also  further  enacted  that  at  each 
regular  and  stated  session  of  said  courts,  the  clerks  thereof  shall 
present  an  account  to  the  said  court  of  all  moneys  remaining 
therein,  or  subject  to  the  order  thereof  stating  particularly  on  ac« 
count  of  what  causes  said  moneys  are  deposited  ;  which  account 
and  the  vouchers  thereof  shall  be  filed  in  court :  Provided^  never» 
ikeksSf  That  if  in  any  district  there  shall  be  no  branch  of  the  bank 
of  the  United  States,  nor  any  incorporated  state  bank,  the  courts 
may  direct  such  moneys  to  be  deposited,  according  to  their  discre- 
tion as  heretofore. 

By  the  act  of  May  15, 1820,  (vol.  6.  p.  520,  §  8,)  it  is  made  the 
duty  of  the  clerks  of  the  District  and  Circuit  Courts  within  thirty 
days  after  the  adjournment  of  each  successive  term  of  the  said 
courts,  respectively,  to  forward  to  the  agent  of  the  treasury  a 
list  of  all  judgments  and  decrees  which  have  been  entered  in  the 
said  courts  respectively,  during  such  term,  to  which  the  United 
States  are  parties,  showing  the  amount  which  has  been  so  adjudged 
or  decreed,  for  or  against  the  United  States,  and  stating  the  term 
to  which  execution  thereon  will  be  returuable.(a) 

By  the  act  of  February  28, 1799,  (vol.  3,  p.  133,  §  3,)  the  clerks 
of  the  Circuit  and  District  Courts  in  each  state  are  entitled  to  the 
allowance  of**  the  same  fees  as  are  allowed  in  the  supreme  court 
of  the  same  state,  with  the  addition  thereto,  of  one  third  of  said 
fees,  and  five  dollars  per  day  for  their  attendance  at  any  circuit  or 
district  court,  and  at  the  rate  often  cents  per  mile  for  their  travel 
from  the  place  of  their  abode  to  either  of  the  said  courts  ;"  and 
for  such  duties  performed  by  them  as  are  not  performed  by  the 
clerks  of  the  state,  and  for  which  the  laws  of  the  state  make  no 
provision,  they  are  entitled  to  a  reasonable  compensation  to  be 
prescribed  by  the  court. 

(a)  By  the  act  of  May  39,  1830,  the  powers  and  daties  of  thea^nt  of  thetrea. 
Bury  are  transferred  to  and  vested  in  a  new  officer  created  by  that  act,  called  the 
solicitor  of  the  treasury,  and  it  is  made  the  duty  of  the  clerks  to  forward  the  list  to 
him  instead  of  the  agent  of  the  treasury. 
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The  above  cited  act  is  understood  to  refer  to  the  rates  of 
charge  prescribed  by  the  state  laws  of  the  date  of  its  passage. 
For  one  description  of  service  clerks  are  not  now  permitted  to 
charge  the  additional  one-third  allowed  by  the  act  of  1799 ;  the 
act  of  July  4,  1840,  (chap.  20,)  having  provided  that  for  searches 
and  certificates  respecting  liens  created  by  judgments  and  decrees, 
the  clerks  of  the  national  courts  in  each  state  '*  shall  receive  the 
like  fees  as  are  now  allowed  for  like  services  to  the  clerk  of  the 
supreme  court  of  such  state.'' 

There  being  no  state  courts  of  admiralty  and  maritime  jurisdic- 
tion to  which  reference  could  be  made,  the  fees  of  the  clerks  of  the 
district  courts  in  these  cases  are  specially  prescribed,  by  the  second 
section  of  the  act  of  March  1,  1793,  (vol.  2,  p.  363,)  (a)  which 


(a)  The  section  is  as  follows  :  "  Fees  of  the  clerk  of  the  dUtrict  court  in  admu 
ralty  and  maritime  causes. 

For  drawing  every  stipuIatioD,  process,  monition  or  subpoena,  for  each  sheet  con- 
tainingr  ninety  words,  fifteen  cents ; 

And  for  engrossing  each  sheet  ten  cents ; 

Entering  the  return  of  process,  fifteen  cents. 

Filing  every  libel,  claim,  pleading  or  other  paper,  six  cents ; 

Copies  of  the  pleadings,  interrogatories,  depositions  and  exhibits,  when  required, 
for  each  sheet  of  ninety  words,  ten  cents ; 

Entering  each  proclamation,  fifteen  cents  ; 

Entering  each  default,  twelve  cents ; 

Entering  every  rule  of  court,  fifteen  cents ; 

Examining  each  witness,  and  drawing  his  deposition,  for  each  sheet  containing 
ninety  words,  fifteen  cents ; 

Certifying  each  exliibit,  or  writing  shown  to  a  witness  at  his  examination,  twenty- 
five  cents ; 

Drawing  every  decree  or  decretal  order,  for  each  sheet  containing  ninety  words, 
fifteen  cents ; 

Or  entering  the  same  in  the  minutes,  for  each  sheet  as  aforesaid,  ten  cents ; 

For  drawing  a  record,  or  making  a  copy  of  the  pit)ccedings,  for  each  sheet  con. 
taining  ninety  words,  fifteen  cents ; 

But  no  pleading,  deposition,  exhibit,  or  other  writing  to  be  inserted  therein,  ver. 
batim,  or  in  heec  verba,  shall  be  computed  as  any  part  of  such  draft ; 

Entering  a  record  in  the  register,  or  engrossing  or  copying,  proceedings  or  records 
to  be  sealed  or  exemplified,  for  each  sheet  of  ninety  words,  including  all  the  plead- 
ings, depositions,  exhibits,  and  writings  inserted  therein,  ten  cents  ; 

Each  certificate  twenty  cents ; 

Entering  return  of  appointment,  or  sales,  for  each  sheet  of  ninety  words  ten  cents ; 
Affixing  the  seal  to  any  paper,  when  required,  twenty.five  cents ; 
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sftotion,  though  the  act  has  itself  expired,  is  re-enacted  by  the  act 
of  1799,  last  above  cited,  and  still  remains  in  force  except  in  the 
following  particular :  it  gives  to  the  clerk  one  and  a  half  per 
centum  upon  all  moneys  deposited  in  court.  This  allowance  is  re- 
duced to  one  half  of  one  per  centum,  by  the  act  of  April  18,  1814, 
(vol.  4,  p.  100.){a) 


Drawing  commisaion  to  examine  witnesses  for  each  sheet  containing  ninety  words, 
fifteen  cents ; 

And  for  engnjssing  the  same,  if  on  parchment,  including  the  parchment,  twenty 
cents; 

And  if  on  paper,  for  each  sheet  of  ninety  worda,  ten  cents ; 

Swearing  each  witness  in  court,  ten  cents  ; 

For  every  entry  or  writing  not  mentioned  or  described,  such  allowance  shall  be 
taxed  as  for  similar  services  herein  mentioned. 

All  money  deposited  in  court,  one  and  a  quarter  per  cent." 

(a)  Thb  act  of  March  30,  1841,  (chap.  16,  sec.  ],)  contains  an  important  pro- 
viso  relative  to  the  compensation  of  clerks,  marshals  and  district  attorneys. 

It  is  rather  obscurely  expressed,  but  it  is  understood  to  be  applicable  exclusively  to 
those  of  the  above  named  officers,  whose  entire  compensation  at  the  date  of 
the  act,  exceeded  fifteen  hundred  dollars  per  annum.  It  is  as  follows :  "  PrO' 
videdf  hotoever^  That  hereafter,  in  lieu  of  all  fees,  emoluments  and  receipts  now 
allowed  in  districts  where  the  present  entire  compensation  of  any  of  the  officers  here- 
inafler  named  shall  exceed  the  sum  of  one  thousand  five  hundred  dollars  per  annum, 
it  shall  and  may  be  lawful  for  the  United  States  clerks,  attorneys,  counsel,  and 
marshals,  in  the  District  and  Circuit  Courts  of  the  United  States,  in  the  several 
states,  to  demand  and  receive  the  same  fees  that  now  are,  or  hereafter  may  be,  aU 
lowed  by  the  laws  of  the  said  states  respectively  where  said  courts  are  held,  to  the 
clerks,  attorneys,  and  counsel  and  sheriff,  in  the  highest  courts  of  the  said  states  in 
which  like  services  are  rendered ;  and  no  other  fees  or  emoluments,  except  that  the 
marshals  shall  receive  in  full,  for  summoning  all  the  jurors  for  any  one  court,  thirty 
dollam ;  and  shall  receive  for  every  day's  actual  attendance  at  any  court,  Ave  dol- 
lars per  day ;  and  for  any  services,  including  the  compensation  for  mileage,  per- 
formed by  the  said  officers  in  the  discharge  of  their  official  duty,  for  which  no  com. 
pensation  is  provided  by  the  laws  of  the  said  states  respectively  the  said  officers  may 
receive  such  fees  as  are  now  allowed  by  law,  according  to  the  existing  usage  and 
practice  of  said  courts  of  the  United  States ;  and  every  district  attorney,  except  the 
district  attorney  of  the  southern  district  of  New-Yurk,  shall  receive,  in  addition  to 
the  above  fees,  a  salary  of  two  hundred  dollars  per  annum  :  Providedt  that  the  fees 
and  emoluments  retained  by  the  district  attorneys,  marshals,  and  clerks,  exclusive 
of  any  reasonable  compensation  to  theii  deputies,  to  be  allowed  in  their  accounts  by 
the  courts  of  the  respective  districts  to  which  they  belong  after  the  payment  of  such 
necessary  office  and  other  expenses  as  shall  be  alk>wed  by  the  seetetary  of  the  trea- 
sury, not  to  exceed,  as  to  any  ooe  of  the  »id  offices,  in  the  southern  district  of  New- 
York,  the  sum  of  three  thousand  dollars  per  annum,  and  in  any  other  district  the 
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1  have  met  with  no  act  empowering  the  clerks  of  the  District 
Courts  generally  to  appoint  deputies,  and  it  is  believed  that  with- 
out express  authority  by  law,  no  such  appointment  would  be  valid. 
When  the  public  interest  is  supposed  to  require  that  a  public  officer 
should  be  permitted  to  act  by  deputy,  it  is  the  practice  of  Con- 
gress expressly  to  authorize  an  appointment  for  that  purpose. 
Thus,  the  judicial  act  empowers  marshals  to  appoint  deputies  ;  by 
an  act  of  March  3,  1817,  collectors  of  the  customs  are  authorized 
with  the  approbation  of  the  secretary  of  the  treasury  to  appoint 
deputies ;  and,  what  would  seem  to  be  still  more  decisive  of  the 
sense  of  Congress  upon  this  particular  question,  a  special  act  was 
passed,  a  few  years  since,  to  authorize  the  clerk  of  the  Pistrict 
Court,  for  the  district  of  Louisiana,  to  appoint  a  deputy  to  aid  him 
in  the  discharge  of  the  duties  of  his  office.  Such  too  has  been  the 
course  of  legislation  in  New- York. 

CrierJ]  The  crier  is  appointed  by  the  court,  and  is  entitled  .to 
two  dollars  per  day  for  his  services.  Act  of  February  28,  1799, 
(vol.  3,  p.  133,  §  7.) 

3.  Of  the  Sessions  of  the  District  Courts. 

The  times  and  places  of  holding  the  District  Courts  in  the  several 
judicial  districts  of  the  United  States,  as  at  present  prescribed  by 
law,  are  as  follows : 

In  the  District  op  Maine,  at  Portland,  on  the  first  Tuesday  of 
June  and  of  December ;  and  at  Wiscasset,  on  the  first  Tuesday 
of  September,  and  last  Tuesday  of  February.    [Acts  of  Sep- 


com  of  one  thousand  doUtn  per  annton,  shall  in  no  ease  exceed,  for  the  district  at- 
tomoys  and  the  marshals,  or  either  of  them,  the  earn  of  six  thousand  dollars  for  each  f 
and  those  for  each  of  the  clerks  shall  not  exceed,  in  any  ease,  four  thousand  G.X9 
hundred  dollan ;  the  overplus  of  fees  and  emoluments  to  be  paid  into  the  public 
treasury,  under  such  rules  and  regulations  as  may  be  prescribed  by  the  secretary  of 
the  treasury,  subject  to  the  disposition  of  conji^ress.** 

In  the  case  of  The  Brig  Avery,  (2  Gallis.  308,)  it  was  decided  that  the  clerk  was 
enti'Jed  to  commissions  on  the  proceeds  of  property  sold  by  interlocutory  order,  as 
well  as  on  final  condemnation ;  it  being  equally  the  duty  of  the  Hiarth^l,  in  the 
former  as  in  the  latter  case,  to  pay  the  money  into  court. 
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tember  24, 1789,  March  3,  1813  ;  April  3,  1792  ;  April  3, 1818 ; 
and  January  27,  1831.] 

New  Hampshire,  at  Exeter^  on  the  third  Tuesday  of  December 
and  June ;  and  at  Portsmouth  on  the  third  Tuesday  of  March 
and  September.     [Act  of  September  24, 1789.] 

Mabsaohusetts,  at  Boston,  on  the  third  Tuesday  of  March,  fourth 
Tuesday  of  June,  second  Tuesday  of  September,  and  first 
Tuesday  of  December.  [Acts  of  September  24,  1789;  of  June 
9,  1794,  and  of  March  3,  1813.] 

Rhode  Island,  at  Newport,  on  the  second  Tuesday  of  May, 
and  third  Tuesday  of  October ;  and  at  Providence,  on  the  first 
Tuesdays  of  August  and  February.     [Act  of  March  23,  1804.] 

Vermont,  at  Rutland,  on  the  sixth  of  October  ;  and  at  Windsor, 
on  the  24th  of  May.     [Act  of  March  3,  1823.] 

Connecticut,  at  New  Haven,  on  the  fourth  Tuesday  of  February 
and  of  August ;  and  at  Hartford,  on  the  fourth  Tuesday  of  May 
and  November.  [Acts  of  September  24,  1789,  and  of  Febru- 
ary 6,  1812.] 

Southern  District  op  New-York,  at  the  City  Hall  in  the  city 
of  New-York,  on  the  first  Tuesday  of  each  month.  [Act  of 
May  29,  1830. 

Northern  District  op  New-York,  at  Albany,  on  the  third 
Tuesday  of  January ;  at  Rochester,  on  the  third  Tuesday  of 
May ;  at  Utica,  on  the  second  Tuesday  of  July ;  at  Buffalo, 
on  the  second  Tuesday  of  October ;  and  one  term  annually 
in  the  county  of  St.  Lawrence,  Clinton,  or  Franklin,  at  such 
time  and  place  as  the  judge  shall  appoint.  [Act  of  July  7, 
1838.](a) 

{a)  The  act  of  July  7,  1838,  (vol.  9,  p.  886,)  after  preacribiog  Uie  times  and  placet, 
(ai  specified  in  the  text,)  for  holding  the  four  stationaiy  terms  of  the  District  Court 
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DiSTEicT  OF  New  JiRSBYt  at  New  Brunswickt  on  the  second 
Tuesday  of  March  and  September  ;  and  at  Burlington,  on  the 
third  Tuesday  of  May  and  November.  [Act  of  May  4, 
1822.] 

Eastern  District  of  Pennsylvania,  at  Philadelphia^  on  the 
third  Mondays  in  February,  May,  August  and  November. 
[Acts  of  August  11, 1790,  and  of  June  9,  1794.] 

Western  District  of  Pennsylvania,  at  PiUaburgh^  on  the 
third  Monday  of  October,  and  first  Monday  of  May ;  and  at 
Williamsport,  in  the  county  of  Lycoming,  on  the  third  Monday 
of  June,  and  October.  [Acts  of  April  20,  1818;  of  May  15, 
1820;  of  May  26,  1824;  of  April  5,  1826,  and  May  8,  1840.) 

for  the  Northern  Diatriet  of  New  York,  proceeds  to  require  that  "  there  ihall  be 
held  one  other  term  annaallj,'at  such  time,  and  in  such  place  within  the  counties  of 
St  Lawrence,  Clinton  or  Franklin,  as  the  Judge  of  said  District  shall  from  time  to 
time  appoint,  by  a  notice  of  forty  days,  to  be  published  in  the  State  paper  of  the 
SUte  of  New  York,  which  latter  term  thdU  be  held  only  for  the  trial  of  ietuee  of 
fact  arieing  within  the  eaid  three  laMt  mentioned  amntiee^  §  1. 

By  the  third  section  it  is  enacted,  **  That,  for  the  purpose  of  trying  all  issues  of 
fact,  triable  by  a  jury  in  the  District  Court  of  the  United  States  for  the  Northern 
District  of  New  York ;  the  said  district  shall  be  subdivided  into  three  divisions,  as 
follows,  to  wit :  All  that  part  of  said  district  lying  westward  of  the  west  lines  of  the 
counties  of  Cayuga,  Tompkins,  and  Tioga,  shall  constitute  the  western  division  ; 
the  counties  of  St.  Lawrence,  Franklin,  and  Clinton,  shall  constitute  the  northern 
division ;  and  the  remainder  of  the  district  shall  constitute  the  eastern  division. 
And  all  such  issues  of  fact,  shall  be  tried  at  a  term  of  said  court  to  be  held  in  the  di. 
vision  where  the  cause  of  action  may  have  arisen,  unless  the  said  court,  for  good 
cause  shown,  shall  order  such  issue  to  be  tried  elsewhere.*'  The  section  then  pro- 
ceeds to  regulate  the  place  for  the  trial  of  issues  of  fact  in  the  circuit  courts,  see  ante^ 
p.  44. — and  concludes  as  foHows ;  **  But  nothing  herein  contained  shall  prevent  either 
of  said  courts,  by  general  rule,  from  regulating  the  venue  of  transitory  actions,  and 
from  changing  the  same  for  good  cause  to  be  shi^wn." 

To  remedy  the  great  inconvenience  which  would  result  from  an  adherence  in  all 
cases  to  the  regulations  prescribed  by  this  act ;  the  district  court  has  thought  pro- 
per to  execute  the  power  reserved  by  it,  of  **  regulating  the  venue  of  transitory 
actions,  by  general  rule,**  and  has  made  a  general  rule  providing  that  issues  of  fact 
in  causes  arising  in  any  one  of  the  divisions  of  the  district,  as  subdivided  by  the  above 
cited  act,  may  be  tried  in  any  other  of  the  said  divisions,  whenever  the  adverse  par- 
ties or  their  attorneys  shall  by  stipulation  in  writing,  signed  by  them,  and  filed  in 
the  clerk's  office,  enter  into  an  agreement  to  that  efEboi,  See  Appendix,  Rule 
85.  D.  C.  N.  D.  N.  Y. 
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D18TEICT  OF  Dblawarb,  at  Newcasilef  on  the  fourth  Tuesdays  of 
November  and  May  ;  and  at  Daver^  on  the  fourth  Tuesdays  of 
February  and  August.    [Act  of  September  24,  1780.] 

Mastland,  at  BaUinwrCf  on  the  first  Tuesdays  of  Decemberi 
March,  June  and  September.  [Acts  of  September  24,  1789, 
and  of  April  20,  1802.] 

Eastern  Distriot  of  Virginia,  at  Richmond,  on  the  twelfth  day 
of  May  and  fifteenth  day  of  November  ;  and  at  Norfolk^  on 
the  first  days  of  May  and  November.  [Acts  of  March  24, 
1814,  of  March  19,  1818,  and  of  March  2,  1838.] 

Western  District  of  Virginia,  at  Stanton,  on  the  first  day  of 
May  and  the  first  day  of  October ;  at  Clarkesburgh^  on  the  first 
Mondays  of  April  and  September ;  at  Lewisburgh,  on  the  first 
Wednesday  after  the  second  Mondays  in  April  and  September ; 
and  at  Wythe  Court  H<mse,  on  the  first  Wednesday  after  the 
third  Mondays  in  April  and  September.  [Acts  of  May  20, 
1826;  April  20,  1832;  and  July  1,  1836.] 

« 

District  of  North  Carolina,  at  Edenion^  on  the  third  Mon- 

days  of  April  and  October ;  at  Newbem,  on  the  fourth  Mon- 
days of  April  and  October ;  and  at  Wilmington^  on  the  first 
Monday  after  the  fourth  Mondays  in  April  and  October.  [Act 
of  March  10,  1828.] 

District  of  South  Carolina,  at  Charleston,  on  the  third  Mon- 
days of  March  and  September,  the  first  Monday  in  July  and 
the  second  Monday  in  December;  and  at  Laurens  Court 
House,  on  the  Tuesday  next  ensuing  the  adjournment  of  the 
Circuit  Court  of  the  United  States  at  Columbia.  [Acts  of 
May  25, 1824 ;  of  February  21,  1823,  and  of  September  24, 
1780,] 

District  of  Georgia,  at  Savannah,  on  the  second  Tuesdays  of 
February,  May,  August  and  November.  [Acts  of  September 
24,  1780,  and  of  April  20,  1802.] 
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NoKTHEBN  District  of  Alabama,  at  Huntsmlk,  on  the  second 
Mondays  of  April  and  October.  [Act  of  May  22,  1826|  and 
of  January  27,  183L] 

Middle  District  of  Alabama,  at  Tuscaloosa^  on  the  fourth  Mon- 
day of  May,  and  on  the  first  Monday  after  the  fourth  Monday 
in  November.(a) 

Southern  District  of  Alabama,  at  Mobile,  on  the  first  Monday 
of  May,  and  second  Monday  in  December.  [Acts  of  May  22, 
1826,  March  2, 1827.  January  27,  1831 ;  and  of  February  6, 
1839.] 

Eastern  District  of  Louisiana,  at  New-Orkans,  on  the  third 
Mondays  of  February  and  May,  and  the  second  Monday  of  De- 
cember.   [Acts  of  March,  3,  1823,  and  of  March  3,  1825.] 

Western  District  of  Louisiana,  at  Opelousas  Court  House,  on 
the  third  Monday  of  March.    [Act  of  June  30,  1834.] 

Southern  District  of  Mississippi,  at  Jackson,  on  the  fourth  Mon- 
days of  January  and  June.  [Acts  of  May  5, 1830 ;  and  March 
^,  1835.] 

Northern  District  of  Mississippi,  at  Poniotoe,  on  the  first  Mon- 
days of  June  and  December.    [Act  of  June  18, 1838.] 

District  of  West  Tennessee,  at  Jackson,  on  the  fourth  Mondays 
of  December  and  June.     [Act  of  July  4,  1840.] 

(a)  By  the  act  of  Fcbraary,  1839,  (yol.  9,  p.  949,  {  3,)  the  district  jud^e  of  Ten- 
neMo  1*8  <*  required  to  hold  one  or  more  epecial  terms  at  Tuscaloosa  in  each  year,  if, 
in  his  opinion,  the  business  of  the  court  shall  require  it  to  be  done  ;**  and  by  section 
third  of  the  same  act,  with  a  view  to  the  more  prompt  despatch  of  business,  it  is 
also  proTided,  **  that  the  fourth  Monday  of  May,  and  the  first  Monday  after  the  fourth 
Monday  in  November,  in  each  year,  shall  be  return  days  for  writs  and  executions, 
returnable  to  tbe  said  District  Court  at  Tuscaloosa,  and  the  parties  to  such  suits  as 
shall  be  so  returned  shall  make  up  their  pleadings  under  such  rules  as  the  court 
shall  prescribe,  in  order  to  have  the  causes  so  returned  in  a  state  of  readiness  for  trial 
at  the  succeeding  legulai  term." 
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MiDDLB  District  of  TjBNNEssEEy  ot  NaskvUkf  on  the  first  Mon- 
days of  March  and  September.  [Acts  of  January  18,  1839; 
and  March  3,  1839.] 

District  of  East  Tennessee,  at  Knoxvilk,  on  the  third  Mondays 
of  April  and  October.  [Acts  of  February  4, 1807  ;  and  March 
3, 1839.] 

Kentdcrt,  at  Frankfort^  on  the  first  Mondays  of  May  and  No- 
vember.    [Acts  of  February  24,  1807,  and  of  March  24, 1824.] 

Ohio,  at  the  seat  of  govei^nment^  on  the  first  Monday  of  July,  and 
on  the  third  Monday  in  December.     [Act  of  March  10,  1838.] 

Indiana,  at  the  seat  of  government  of  the  staie^  on  the  third  Mon- 
days of  May  and  November.     [Act  of  March  10, 1 838.] 

Illinois,  at  the  seat  of  government  of  the  state^  on  the  first  Mon- 
days of  June  and  December.     [Act  of  March  10,  1838.] 

Michigan,  at  Detroit,  on  the  third  Monday  of  June, and  the  second 
Monday  of  October.  [Act  of  March  10,  1838,  and  March  3, 
1839.} 

Missouri,  at  the  seat  of  government  of  the  state,  on  the  first  Mon- 
days of  March  and  September.  [Acts  of  March  16, 1822,  and 
April  29,  1824.] 

Arkansas,  at  Little  Rock,  on  the  first  Mondays  of  October  and 
April.     [Acts  of  June  15, 1836,  and  March  3,  1839.] 

Special  Courts.^  By  the  judicial  act  of  September,  1789,  (vol. 
2,  p.  56,  §  3,)  the  district  judges  are  authorized  to  hold  special  courts 
at  their  discretion,  at  such  places  within  their  respective  districts 
as  they  may  deem  proper. 

In  most  of  the  acts  providing  for  the  establishment  of  District 
Courts  in  the  districts  which  have  been  organized  since  1789,  the 
power  to  appoint  special  courts  is  specifically  given ;  probably  on 
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the  BuppositioD  that  the  provision  aboTe  cited  contained  in  the  judi- 
ciary act,  could  not  properly  be  construed  so  as  to  embrace  any 
other  than  the  districts  designated  in  that  act. 

The  modfi  of  appointing  special  sessions  of  the  District  Courts  is 
not  prescribed.  But  the  act  of  March  2, 1793,  as  we  have  seen,(a) 
authorizes  the  Supreme  Court,  or  when  it  is  not  in  session,  a 
justice  thereof,  together  with  the  proper  district  judge,  to  appoint 
special  sessions  of  the  Circuit  Courts  for  the  trial  of  criminal  causes  ; 
and  it  directs  the  clerk  to  publish  a  notice  of  such  appointment  at 
least  thirty  days  before  the  commencement  of  the  session,  for  three 
successive  weeks.  In  the  absence  of  any  other  legislative  direction, 
It  would  seem  to  be  most  discreet  to  conform  to  the  provisions  of 
this  act  in  the  appointment  of  special  sessions  of  the  District 
Courts. 

Adjournments^  ^c]  By  the  same  act,^  6,  it  is  enacted  **thata 
District  Court,  in  case  of  the  inability  of  the  judge  to  attend  at  the 
commencement  of  the  session,  may,  by  virtue  of  a  written  order 
from  the  said  judge,  directed  to  the  marshal  of  the  district,  be  ad- 
journed by  the  said  marshal  to  such  day,  antecedent  to  the  next 
stcUed  session  of  the  said  court,  ^s  in  the  said  order  shall  be  ap- 
pointed ;  and  in  case  of  the  death  of  the  said  judge,  and  his 
vacancy  not  being  supplied,  all  process,  pleadings  and  proceedings, 
of  what  nature  soever,  pending  before  the  said  court,  shall  be  con- 
tinued of  course,  until  the  next  stated  session,  after  the  appoint- 
ment and  acceptance  of  the  office  by  his  successor." 

By  the  act  of  March  26,  1804,  (vol.  3,  p.  612,)  it  is  enacted, 
"  That  in  case  of  the  inability  of  the  judge  of  any  District  Court  to 
attend  on  the  day  appointed  for  holding  a  special  or  adjourned 
District  Court,  such  court  may,  by  virtue  of  a  written  order  from 
the  judge  thereof,  directed  to  the  marshal  of  the  district,  be  ad- 
journed by  the  marshal  to  the  next  stated  term  of  said  court,  or  to 
such  day,  prior  thereto,  as  in  the  said  order  shall  be  appointed." 

As  to  the  power  to  adjourn  the  session  of  the  court  to  some 
other  place,  in  case  of  contagious  sickness,  see  ante,  p.  3,  note  (a) : 

(a)  Ante  p.  51. 
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and  as  to  the  power  to  continue  a  session  by  adjournment  to  a  (fw- 
tant  day,  see  ante,  p.  54. 

Theact  of  March  2,  1809,  (vol.  4,  p.  219,)  provides  '-That  in 
case  of  the  disability  of  the  district  judge  of  either  of  the  districts 
of  the  United  States  to  hold  a  district  court,  and  to  perform  the 
duties  of  his  office,  and  satisfactory  evidence  thereof  being  shown 
to  the  justice  of  the  Supreme  Court,  allotted  to  that  circuit  in 
which  such  District  Court  ought  by  law  to  be  holden  ;  and  on  ap- 
plication of  the  district  attorney  or  marshal,  of  such  district,  in 
writing,  to  the  said  justice  of  the  Supreme  Court,  said  justice  of 
the  Supreme  court  shall  thereupon  issue  his  order,  in  the  nature 
of  a  certiorari  directed  to  the  clerk  of  such  District  court,  requir- 
ing him  forthwith  to  certify  into  the  next  circuit  court,  to  be  holden 
in  said  district,  all  actions,  suits,  causes,  pleas,  or  processes,  civil 
or  criminal,  of  what  nature  or  kind  soever,  that  may  be  depending 
in  said  District  Court  and  undetermined,  with  all  the  proceedings 
thereon,  and  all  files  of  papers  relating  thereto,  which  order  shall 
be  immediately  published  in  one  or  more  newspapers,  printed  in 
said  district,  and  at  least  thirty  days  before  the  session  of  such  Cir- 
cuit Court,  and  shall  be  deemed  a  sufficient  notification  to  all  con- 
cerned. And  the  said  Circuit  Court  shall  thereupon  have  the  same 
cognizance  of  all  such  actions,  suits^  causes,  pleas,  or  processes, 
civil  or  criminal,  of  what  nature  or  kind  soever,  and  in  the  like 
manner  as  the  District  Court  of  said  District  Court  by  law  might 
have,  or  the  Circuit  Court,  had  the  same  been  originally  commenced 
therein ;  and  shall  proceed  to  hear  and  determine  the  same  ac-> 
cordingly  ;  and  the  said  justice  of  the  Supreme  Court,  during  the 
continuance  of  such  disability,  shall  moreover  be  invested  with 
and  exercise,  all  and  singular,  the  powers  and  authority  vested  by 
law  in  the  judge  of  the  District  Court  in  said  district.*'  The  act 
further  requires  the  clerk  of  the  District  Court,  during  the  continu- 
ance of  the  disability  of  the  judge  to  continue  in  like  manner  to 
certify  and  transmit  all  suits,  &c.,  subsequently  brought  in  the  Dis- 
trict Court ;  and  when  the  disability  of  the  judge  shall  have  ceased, 
all  suits,  &c.,  so  certified  and  transmitted  which  remain  undeter- 
mined, and  which,  from  their  nature,  are  by  law  exclusively  cog- 
nizable in  a  District  Court,  to  be  remanded  by  the  order  of  the 
Circuit  Court,  and  the  clerk  of  that  court  is  to  transmit  the  same 

15 
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to  the  District  Court.  [As  to  the  power  conferred  by  this  act  on 
the  clerk  of  the  District  Court,  see  ante,  p.  102.](a) 

The  act  of  March  3,  1821,  (vol.  6,  p.  585,)  contains  provisions 
of  a  sinnilar  nature  in  relation  to  all  suits  and  actions  in  any  Dis- 
trict Court,  in  which  it  shall  appear  that  the  judge  of  such  court 
is  any  ways  concerned  in  interest,  or  has  been  of  counsel  for  either 
party,  or  is  so  related  to,  or  connected  with  either  party,  as  to  render 
it  improper  for  him  in  his  opinion,  to  sit  on  the  trial  of  such  suit  or 
action. 

There  are  certain  special  provisions  relating  to  particular  dis* 
tricts,  differing  in  some  respects  from  these  general  regulations. 

With  respect  to  the  Western  District  of  Virginia,  it  is  enacted, 
(act  of  May  26,  1824,  vol.  7,  p.  297,)  "That  if  the  judge  shall  not 
attend  on  the  first  day  of  any  court,  such  court  shall  stand  ad- 
journed from  day  to  day  for  three  days,  if  the  same  cause  con- 
tinues ;  after  which  time,  if  the  judge  still  fails  to  attend,  the  court 
shall  stand  adjourned  until  the  first  day  of  the  next  term.'' 

And  by  the  same  act  it  is  further  enacted  that  the  judge  shall 
have  power  to  hold  special  sessions,  at  his  discretion,  at  either 
of  the  places  appointed  by  law,  for  the  stated  sessions  of  the  court, 
for  the  trial  of  civil  or  criminal  cases. 

With  respect  to  the  district  of  North  Carolina,  it  is  enacted  that 
if  the  judge  fails  to  attend  on  the  first  day  of  the  term,  the  marshal 
may  adjourn  the  court  to  the  next  day  ;  and  if  he  does  not  attend 
on  the  second  day,  the  marshal  may  adjourn  the  court  to  the  next 
term.    Act  of  January  23,  1812,  vol.  4,  p.  372,  §  2. 

In  the  Western  District  of  South  Carolina,  the  judge  "  is  author- 
ized and  directed  to  hold  such  special  courts  as  he  may  deem  ne- 
cessary for  the  dispatch  of  the  causes  in  said  court,  at  such  time 
or  times  as  he  may  deem  expedient,  and  may  adjourn  such  special 
sessions  to  any  other  time  previous  to  the  stated  session.  Act  of 
February  21,  1823,  vol.  7,  p.  116. 

With  respect  to  the  Northern  and  Southern  Districts  of  Ala- 
bama, it  is  enacted  that  in  case  of  the  non-attendance  of  the  judge 
before  the  close  of  the  third  day  of  the  term,  the  business  of  the 

(a)  In  a  ease  which  arose  under  this  act,  Mr,  Jastice  Story  hold  that  when  the 
diBability  of  the  district  judge  terminated  in  his  death,  it  was  the  duty  of  the  Circuit 
Court  to  remand  the  certified  causes  remaining  undetermined.    1  Gallia.  238. 
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court  shall  stand  adjourned  to  the  next  term.    Act  of  March  10, 
1824,  vol.  7,  p.  221,  §  9. 

And  in  the  Middle  District  of  Alabama^  the  business  of  the  court 
is  in  like  manner  to  stand  adjourned,  if  the  judge  fails  to  attend 
before  the  close  of  the  fourth  day  of  any  term.  Act  of  Feb.  6, 
1839,  vol.  9,  p.  949,  §  10. 

In  case  of  the  inability,  on  account  of  sickness,  absence  or  other- 
wise, of  the  judge  of  the  Northern  district  of  New- York,  to  hold 
any  court,  it  is  made  the  duty  of  the  judge  of  the  Southern  District 
of  New- York  to  hold  such  court,  and  to  do  and  perform  all  other 
acts  and  duties  of  the  judge  of  the  Northern  District.  And  the 
judge  of  the  Northern  District,  or  in  case  of  his  inability,  the  judge 
of  the  Southern  District,  is  enipowered,  at  discretion,  to  appoint 
and  hold  special  courts,  at  any  time  and  place  in  the  said  Northern 
District,  as  the  business  therein  may  require.(a) 

Court  Houses.']  No  provision  has  been  made  by  law  for  the 
erection  of  court  houses  in  the  several  judicial  districts ;  the  Uni- 
ted States  having  hitherto  relied,  with,  it  is  believed,  but  one  ex- 
ception,(6)  upon  the  liberality  of  tlje  local  governments  for  the 
accommodation  of  the  national  courts.  As  yet  it  is  not  known 
that  any  very  serious  inconvenience  has  arisen  from  this  circum- 
stance. The  Circuit  and  District  Courts  are  generally  held  in 
public  buildings  belonging  to  the  state,  county  or  city  where  they 
sit,  with  the  assent,  either  express  or  implied,  of  the  proprietors. 
Should  such  assent  at  any  time  be  withdrawn,  or  a  court  from  any 
other  cause  be  excluded  from  its  accustomed  place  of  session ;  or 
should  a  special  court  be  appointed  at  a  place  in  which  there  was 
no  public  building,  affording  the  requisite  accommodations,  it  would 
doubtless  be  competent  for  the  marshal,  under  the  direction  of  the 
court,  to  provide  a  suitable  room,  at  the  expense  of  the  United 
States. 

(a)  These  provisions  are  contained  in  the  act  of  April  3, 1818,  (vol.  6,  p.  S69,)  and 
were  rendered  necessary  by  the  ill  health,  for  several  years  before  his  death,  of  Judge 
TaUmadge.  They  have  not  however  been  repealed,  and  must  therefore,  it  is  pre- 
sumed, be  considered  as  still  in  force. 

(6)  By  the  act  of  May  15,  1820,  the  secretary  of  the  treasury  was  directed  to 
cause  an  addition  to  be  built  to  the  custom  house  then  erecting^  in  the  city  of  New 
Orleans,  containiog  rooms  suitable  for  the  use  of  the  District  Court. 
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4.  Attorneys,  Counsellors,  ^» 

The  District  Court  being  a  court  of  law  and  of  admiralty,  the 
persons  admitted  to  conduct  the  business  of  suitors  therein  are 
designated  under  the  appellation  of  Attorneys,  Counsellors,  Proc- 
tors, and  Advocates,  (a) 

Those  District  Courts  which  are  invested  with  the  original  ju- 
risdiction of  the  Circuit  Courts,  and  being  therefore  courts  of 
equity,  as  well  as  of  law  and  admiralty,  have  Solicitors  also,  in 
addition  to  the  practitioners  above  mentioned. 

The  conditions  of  admission  are  prescribed  by  the  rules  of  the 
respective  courts. 

The  rules  of  the  national  courts  in  New- York  on  this  subject 
are  extremely  liberal.  See  Appendix,  Rule  2,  D.  C,  Northern 
District  of  New- York,  which  is  also  the  rule  of  the  Circuit 
Court ;  and  the  rule  in  the  courts  of  the  Southern  District  is  sub- 
stantially the  same. 

5.  Marshal, 

Appointment  and  duties,]  The  Marshal  is  the  executive  offi- 
cer of  the  courts  of  the  United  States,  corresponding  with  the 
sheriff  in  England.  He  is  appointed  by  the  President  by  and 
with  the  advice  and  consent  of  the  senate  of  the  United  States, 
for  the  term  of  four  years :  but  is  removable  from  office  at 
the  plensure  of  the  President.  Act  of  24  Sept.  1789,  vol.  2,  p. 
66,  §  27. 

There  is  one  marshal  for  each  judicial  district ;  (lb.)  and  for 
each  territory.     Act  of  February  27,  1813,  vol.  4,  p.  508. 

Before  entering  upon  the  duties  of  his  office,  he  is  required  to 
execute  a  bond  to  the  United  States,  for  the  faithful  performance 
of  his  duties  by  himself  and  his  deputies,  before  the  judge  of  the 
District  Court,  jointly  and  severally,  with  good  and  sufficient  sure- 
ties, inhabitants  and  freeholders  of  the  district,  to  be  approved  by 
the  district  judge,  in  the  sum  of  twenty  thousand  dollars.  He  is 
further  required,  as  also  are  his  deputies,  to  take  before  the  district 

(a)  See  ante  p.  55. 


OP  THE  ORGANIZATION  OF  THE  DISTRICT  COURTS.     117 

judge,  the  following  oath  or  affirmation.  '*  I  do  solemnly  swear 
(or  affirm,)  that  I  will  faithfully  execute  all  lawful  precepts  di- 
rected to  the  marshal  of  the  District  of  under  the  autho- 
rity of  the  United  States,  and  true  returns  make,  and  in  all  things 
well  and  truly,  and  without  malice  or  partiality,  perform  the  du- 
ties of  marshal,  (or  marshal's  deputy,  as  the  case  may  be,)  of  the 
District  of  during  my  continuance  in  said  office,  and 
take  only  my  legal  fees." (a)  Act  of  Sept.  24,  1789,  vol.  2,  p.  66, 
§27. 

By  "an  act  relating  to  bonds  given  by  marshals,**  passed  April 
10,  1806,  (vol.  4,  p.  28,  §  1, 2,)  it  is  required  that  such  bonds  shall 
be  filed  and  recorded  in  the  office  of  the  clerk  of  the  District 
Court,  or  Circuit  Court  sitting  within  the  district ;  and  certified 
copies  thereof  under  the  seal  of  the  court,  are  declared  to  be  com- 
petent evidence  in  any  court  of  justice. 

And  it  is  further  enacted,  that  in  case  of  the  breach  of  the  con- 
dition of  such  bond,  the  party  injured  may  institute  a  suit  thereon, 
in  the  name^  and  for  the  sole  use  of  such  party,  for  the  recovery 
of  such  damages  as  shall  be  legally  assessed,  with  costs  of  suit. 
By  section  3,  it  is  further  enacted  that  the  said  bonds,  after  any 
judgment  thereon,  shall  remain  as  a  security  against  future 
breaches,  until  the  whole  penalty  shall  have  been  recovered ;  and 
that  the  proceedings  shall  always  be  in  the  same  manner,  as 
herein  before  described." 

The  fourth  and  last  section  limits  the  right  of  prosecuting  suits 
on  marshals'  bonds,  to  the  period  of  six  years,  after  such  right 
shall  have  accrued ;  '<  saving  nevertheless,  the  rights  of  infant?, 
feme  coverts,  and  persons  non  compos  mentis,  so  that  they  sue 
within  three  years  after  their  disabilities  are  removed.*' 

The  duties  of  the  marshal,  as  prescribed  by  the  act  of  24th 
Sept.  1789,  (vol.  2,  p.  66,  §  27,)  are,  to  attend  the  District  and 
Circuit  Courts  when  sitting  [in  the  district  for  which  he  has  been 
appointed]  and  also  the  Supreme  Court  in  the  district  in  which 

(a)  By  the  act  of  February  28,  1799,  (vol.  3,  p.  133,  §  2,)  doputles  who  reside 
more  than  twenty  miles  from  the  district  judge,  may  take  the  required  oath  before 
**  any  judge  or  justice  of  a  state  court,  within  the  same  district,  or  before  any  jus. 
tice  of  the  peace  having  authority  therein ;"  which  oath  is  to  be  certified  to  f  he  dis- 
trict judge. 
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that  court  shall  sit  :{a)  and  to  execute,  throughout  the  district,  all 
lawful  precepts  directed  to  him,  and  issued  under  the  authority  of 
the  United  States ;"  and  he  is  empowered,  ^  to  command  all  ne- 
cessary assistance  in  the  execution  of  his  duty,  and  to  appoint,  as 
there  shall  be  occasion,  one  or  more  deputies,"  who  are  declared 
to  be  '*  removable  from  office,  by  the  judge  of  the  District 
Court,  or  the  Circuit  Court  sitting  in  the  district,  at  the  pleasure 
of  either," 

By  the  28th  section  of  this  act,  it  is  further  provided,  that  when 
the  marshal  or  his  deputy  shall  be  a  party,  the  process  in  the  suit 
shall  be  directed  to  a  disinterested  person  appointed  by  the  court, 
or  any  judge -thereof,  who  is  authorized  to  execute  and  return 
such  process. 

In  case  of  the  death  of  the  marshal,  his  deputies  continue  in 
office  unless  specially  removed,  and  execute  the  duties  in  his  name^ 
until  another  marshal  shall  be  appointed  and  sworn  ;  and  the  bond 
of  the  deceased  marshal  continues  as  security  against  their  defaults 
and  misfeazances  in  the  meantime. 

The  responsibility  of  the  deputies  also  continues,  and  may  be 
enforced  by  his  legal  representatives.  '*  And  every  marshal,  or 
his  deputy,  when  removed  from  office,  or  when  the  term  for  which 
the  marshal  is  appointed  shall  expire,  shall  have  power,  notwith* 
standing,  to  execute  all  such  precepts  as  may  be  in  their  hands 
respectively,  at  the  time  of  such  removal  or  expiration  of  office." 
The  marshal  is  *'  answerable  for  the  delivery  to  his  successor,  of 
all  prisoners  which  may  be  in  his  custody  at  the  time  of  his  re- 
moval, or  when  the  term  for  which  he  was  appointed  shall  expire, 
and  for  that  purpose  may  retain  such  prisoners  in  his  custody; 
until  his  successor  shall  be  appointed,  and  qualified  as  the  law  di- 
rects." 

By  the  act  of  February  28,  1795,  §  9,  (vol.  2,  p.  481,)  it  is  de- 
clared that  the  marshals  of  the  several  districts  and  their  deputies, 
shall  have  the  same  powers  in  executing  the  laws  of  the  United 

(a)  So  much  of  this  fcction,  **  as  is  or  may  be  construed  to  require  the  attendance 
of  the  marslials  of  all  the  districts  at  the  S^aprenie  Court,  is  repealed  bj  an  act  of 
Jane  9,  1794,  vol.  2,  p.  443,  §  7.  And  this  duty  is  restricted  to  the  marshal  of  the 
district  in  which  the  court  shall  sit,  unless  the  attendance  of  the  marshals  of  the 
other  districts  shall  be  required  by  the  special  order  of  the  court 
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States,  as  sheriiTs  and  their  deputies,  in  the  several  states,  have  by 
law  in  executing  the  laws  of  the  respective  states. 

The  act  of  May  15,  1820,  (vol.  6,  p.  520,  §  1,)  makes  it  "the 
duty  of  such  officer  of  the  treasury  department,  as  the  President 
of  the  United  States  shall,  from  time  to  time  designate  for  that 
purpose,  as  the  agent  of  the  treasury,  to  direct  and  superintend  all 
orders,  suits,  or  proceedings,  in  law  or  equity,  for  the  recovery  of 
money,  chattels,  lands,  tenements,  or  hereditaments,  in  the  name 
and  for  the  use  of  the  United  States ;"  And  by  the  8th  section  of 
this  act,  it  is  made  "  the  duty  of  the  marshals  of  the  several  judi- 
cial districts  of  the  United  States,  within  thirty  days  before  the 
commencement  of  the  several  terms  of  the  said  courts,  [Circuit 
and  District  Courts]  to  make  returns  to  the  said  agent  of  the  pro- 
ceedings which  have  taken  place  upon  all  writs  of  execution,  or 
other  process,  which  have  been  placed  in  his  hands,  for  the  collec- 
tion of  the  money  which  has  been  adjudged  and  decreed  to  the 
United  States,  in  the  said  courts  respectively.^Ca) 

By  the  act  of  May  7,  1800,  (vol.  3,  p.  870,  §  3,)  it  is  en- 
acted, that  whenever  a  marshal  shall  sell  any  lands,  tenements 
or  hereditaments,  by  virtue  of  process  from  a  court  of  the  United 
States,  and  shall  die  or  be  removed  from  office,  or  the  term  of  his 
commission  expire,  before  a  deed  shall  be  executed  for  the  same 
to  the  purchaser ;  in  every  such  case,  the  purchaser  or  plaintiff  at 
whose  suit  the  sale  was  made,  may  apply  to  the  court  from  which 
the  process  issued,  and  set  forth  the  case,  assigning  the  reason  why 
the  title  was  not  perfected  by  the  marshal  who  sold  the  same ; 
and  thereupon  the  court  may  order  the  marshal  for  the  time 
being,  to  perfect  the  title  and  execute  a  deed  to  the  purchaser,  he 
paying  the  purchase  money  and  costs  remaining  unpaid ;  and 
where  a  marshal  shall  take  in  execution  any  lands,  &c. — ^  and 
shall  die,  &c. — ,  before  sale,  or  other  final  disposition  made  of  the 
same ;  in  every  such  case,  the  like  process  shall  issue  to  the  suc- 
ceeding marshal,  and  the  same  proceedings  shall  be  bad,  as  if  such 
former  marshal  had  not  died,  &r.-*. 

The  BiflBUHflEMENTs  which  the  marshal  is  authorized  to  make  in 

(a)  These  returns  are  now  to  be  made  to  the  ioUcitor  of  the  treasury.    See  antt* 
p.  103,  note  (a). 
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behalf  of  the  United  States,  and  the  compensation  to  which  he  is 
entitled  for  his  own  services,  are  prescribed  by  various  acts  of 
Congress,  as  follows : 

By  the  act  of  May  8,  1702,  (vol.  2,  p.  301,  §  4,)  it  is  enacted, 
"  that  the  marshal  shall  have  the  custody  of  all  vessels  and  goods 
seized  by  any  officer  of  the  revenue,  and  shall  be  allowed  such 
compensation  therefore,  as  the  court  may  deem  reasonable  ;(a) 
and  there  shall  be  paid  to  the  marshal  the  amount  of  the  expenses 
of  fuel,  candles  and  other  reasonable  contingencies,  that  may  ac* 
crue  in  holding  the  courts  within  his  district,  and  providing  the 
books  necessary  to  record  the  proceedings  thereof."  It  is  further 
provided,  that  there  shall  also  be  included  in  the  account  of  the 
marshal,  the  compensations  allowed  by  law  to  the  grand  and  petit 
jurors,  to  witnesses  summoned  on  the  part  of  the  United  States,  to 
the  clerks  for  travel  and  attendance,  to  the  district  attorney,  for 
traveling  to  court,  to  the  marshal  for  his  attendance  at  court,  for 
summoning  grand  and  petit  jurors,  and  witnesses,  in  behalf  of  any 
prisoner  to  be  tried  for  a  capital  offence,  for  the  maintenance  of 
prisoners  confined  in  jail  for  any  criminal  offence,  and  for  the  com* 
mitment  or  discharge  of  such  prisoner,  and  also  the  legal  fees  of 
the  clerk,  attorney  and  marshal,  in  criminal  prosecutions,  shall  be 
included  in  the  account  of  the  marshal ;  and  the  same  having  been 
examined  and  certified  by  the  court,  or  one  of  the  judges  of  it,  in 
which  the  service  shall  have  been  rendered,  shall  be  passed  in  the 
usual  manner,  at,  and  the  amount  thereof  paid  out  of,  the  treasury 
of  the  United  States  to  the  marshal,  and  by  him  shall  be  paid  over 
to  the  person  entitled  to  the  same ;  and  the  marshal  shall  be  al- 


(a)  By  the  act  of  March  2,  1799,  §  69,  vol.  3,  p.  199,  it  is  enacted  "  that  all  goods, 
wares  or  merchandize  which  shall  be  seized  by  virtue  of  the  revenue  laws,  shall  be 
put  into  and  remain  in  the  custody  of  the  collector  or  such  other  person  as  he  diali 
appoint  for  that  purpose,  until  the  proceedingii  required  by  law  are  bad  to  ascertain 
whether  the  same  are  forfeited  or  not."  But  this  enactment  has  been  decided  to 
mean  only  that  the  collector  shall  have  such  custody  until  judicial  proceedings  are 
inatituted.  Ex  Parte  Jesse  Hoyi,  13  Peters,  279.  So  that  upon  the  filing  of  the 
libel  or  information,  and  the  issuing  of  the  monition  and  attachment,  the  marshal 
is  to  take  into  his  custody  all  other  descriptions  of  property  as  well  as  vessels,  and 
is,  of  course,  entitled  to  compensation  for  the  care  and  responsibility  thus  cast  upon 
him. 
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lowed  two  and  a  half  per  cent,  on  the  amount  by  him  paid  over* 
to  be  charged  in  his  future  account.'' 

And  by  the  act  of  February  28,  1799,  (vol.  3,  p.  133,  §  7,)  it  is 
provided  "  That  the  respective  courts  of  the  United  States  shall 
appoint  criers  for  their  courts,  to  be  allowed  the  sum  of  two  dol- 
lars per  day  ;  and  that  ihe  marshals  be,  and  they  are  hereby  au* 
thoriznd  to  appoint  such  a  number  of  persons  not  exceeding  three, 
as  the  judges  of  their  respective  courts  shall  determine  to  attend 
upon  the  grand  or  other  jurors,  and  for  other  necessary  purposes, 
who  shall  be  allowed  for  their  services  the  sum  of  two  dollars 
per  day,  to  be  paid  by  and  included  in  the  accounts  of  the  marshal* 
out  of  any  money  of  the  United  States  in  his  hands." 

By  the  same  act  (§  i,)  it  is  further  enacted  that  '*  thecompensa* 
tion  to  marshals  of  the  several  districts  shall  be  as  follows:  for  the 
service  of  any  writ,  warrant,  attachment  or  process,  issuing  out  of 
any  of  the  courts  of  the  United  Slates,  two  dollars;  and  in  case 
there  is  more  than  one  person  named  in  the  said  writ,  warrant, 
attachment  or  process,  then  two  dollars  for  each  person  so  named ; 
for  his  travel  out,  in  serving  each  writ,  warrant,  attachment  or 
procd^ss  aforesaid,  five  cents  per  mile,  to  be  computed  from  the 
place  of  service  to  the  court  where  the  writ  or  process  shall  be 
returned ;  and  if  more  persons  than  one  are  named  therein,  the 
travel  shall  be  computed  from  the  court  to  the  place  of  service 
which  shall  be  the  most  remote, adding  thereto  the  extra  travel  which 
shall  be  necessary  to  serve  it  on  the  other  ;(a)  for  each  bail  bond, 
fifty  cents ;  for  actually  summoning  witnesses  or  appraisers,  each 
fifty  cents ;  for  every  commitment  or  discharge  of  a  prisoner,  fifty 
cents  ;  for  every  proclamation  in  admiralty,  thirty  cents  ;  for  sales 
of  vessels,  or  other  property,  and  for  receiving  and  paying  the 
money,  for  any  sum  under  five  hundred  dollars,  two  and  one  half 
per  cent. ;  for  any  larger  sum,  one  and  one  quarter  per  cent,  upon 

(«)  In  the  compact  and  highly  ooramerenl  diitriets,  and  in  the  Sonthern  Dio* 
triote,  where  the  debts  to  be  ooUected  are  owing  chiefly  to  non-rsmdent  crediton,  the 
allowance  of  fire  cents  for  traTel  **  oot,"  In  serving  process,  in  addition  to  the  fee 
ibr  serriee,  is  probably  sufficient ;  bat  in  the  large  inland  districts  in  the  middle  and 
northern  states,  where  the  marshal  is  often  obliged  to  travel  a  great  distance  to  serve 
a  single  writ,  it  is  wholly  inadequate,  and  frequently  falls  mach  short  of  the  actaid 
pecnniaiy  expense  ineoned  in  the  perfonnanee  of  the  servioe.  This  is  mgntt,  and 
•nght  to  he  rDetiOed. 

16 
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the  excess  ;(a)  for  summoniog  each  grand  and  petit  jury,  four  dol- 
lars :  Provided,  that  in  no  case  shall  the  fees  for  summoning  jurors^ 
to  any  one  court  exceed  fifty  dollars  ;{b)  and  in  those  states  where 


(a)  Bat  by  the  act  of  January  27,  1813,  (L.  U.  S.,  vol.  4.  p.  446,  $  S.)  it  is  pro- 
Tided,  *•  That  for  lelliiig^  prize  property,  and  receivin|r  and  paying  over  the  proceeds 
the  marshal  shall  be  entitled  to  a  commission  of  one  per  cent,  and  no  more,  first  de« 
ducting  all  duties,  costs  and  charges  which  may  have  accrued  on  said  property ; 
Provided,  that  on  no  case  of  condemnation  and  sale  of  any  one  prize  Teasel  and 
cargo,  shall  the  commissions  of  the  marshal  exceed  two  hundred  and  fifty  dollars.** 

In  the  case  of  the  Brig  Avery,  (2  Grallis.  306,)  the  foregoing  prorision  was  held  to 
be  applicable  only  to  sales  after  final  t^ndemnation  ;  and  that  vagtia  interiocuUnj 
sates  of  prize  property,  the  marshal  is  entitled  to  his  Aill  commission,  according' to  the 
act  of  1799. 

(6)  The  maximum  fixed  by  this  proviso  it  will  be  perceiTed  is  wholly  inapplicable 
to  ordinary  cases.  It  is  so,  at  least,  in  the  national  courts  in  this  state,  where  the 
practice  is  to  siunroon  no  more  than  thirty-six  jurors.  Allowing  four  dollafs  for 
summoning  a  grand  jary,  and  the  like  sum  for  each  petit  jury  of  twelve  porsons,  the 
whole  compensation  of  the  manhal  for  summoning  grand  and  petit  jurors  at  anyone 
court  is  therefore  but  sixteen  dollars.  To  raise  the  compeosation  to  fifty  dollars,  it 
would  be  necessary  to  summon  one  hundred  and  fifty  jurors 

It  was  bad  economy,  therefore,  by  the  late  act  of  congrtess,  (vide  ante,  p.  105,  note 
a,)  to  fix  the  compensation  of  certain  marshals  for  this  service  mbsolntely  at  thirty 
dollars,  lliis  sum  is  no  more  than  a  reasonable  compensation  for  the  service  in 
ordinary  cases  ;  but  the  effect  of  it,  in  ninety-nine  cases  in  a  hundred,  will  be  to  in- 
otease  the  compensatbn  of  the  daas  of  marshals  whose  emoluments  it  was  the  in- 
tention of  the  act  to  reduce  and  limit.  It  is  true,  however,  that  there  i^ay  be  oco». 
sions  requiring  the  attendance  of  a  very  lai|re  number  of  jurors ;  and  though  these 
occasions  are  of  very  rare  occurrence,  it  was  to  these,  it  is  presumed,  that  the  pro- 
vise  in  the  act  of  1799,  had  reference.  The  compensation  allowed  by  the  next  suc« 
ceedittg  clause,  of  two  dollars  for  the  **  use  of  the  officers  employed  in  smnmonmg 
the  jurors  and  returning  the  venire ;  ftnd  two  doUan  for  his  own  trouble  in  diatri* 
bttting  the  venire,"  it  is  believed  was  intended  to  be  in  addition  to  the  four  dollars  al- 
lowed for  summoning.  According  to  the  construction  which  is  understood  to  be  given 
to  this  clause  at  the  treasury  department,  the  allowance  of  two  dollars  to  the  mar- 
shal **  for  his  trouble,**  &.c.,  refers  severally  to  each  jury  of  twelve  penons  summoned, 
while  the  allowance  of  a  like  sum,  to  be  paid  to  the  local  offioers,  refen  to  the  entire 
panel.  The  act  seems  to  contemplate  the  actual  employment  of  these  officen  for  the 
■ummoning  of  jurors,  dtc.  Ckmsidering  that  it  is  at  their  option  to  act  or  not,  and  that 
they  are  not  amenable  to  the' United  States,  it  is  certainly  better  to  dispense  with 
their  services,  as  far  as  practicable.  In  the  state  of  New- York,  jurois  an  drawn  by 
lot,  by  the  county  clerks,  who  are  by  law  the  sole  depositaries  of  the  boxes  containiag 
die  names  of  persons  returned  as  qualified  to  serve  is  that  capacity. 

The  employment  of  these  officen  by  the  national  courts  for  the  purpose  of  drew, 
ing  the  panel  from  the  box  is  therefore  unavoidable.  But  every  thing  else  is  done 
by  the  clerk  and  manhal,  who  are  moreover,  one  or  both  of  tbsm*  requtred  to  be 
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JQrors,  by  the  laws  of  the  state,  are  drawn  by  constables  or  other 
officers  of  corporate  towns  or  places,  by  lot,  the  marshal  shall  re- 
ceive for  the  use  of  the  officers  employed  in  summoning  the  jurors 
and  returning  the  venire,  the  sum  of  two  dollars,  and  for  his  own 
trouble  in  distributing  the  venire,  the  sum  of  two  dollars ;  for  at- 
tending the  Supreme  or  Circuit  Courts,  five  dollars  per  day ;  and 
for  attending  the  District  Court,  where  such  court  has  the  powers 
and  cognizance  of  a  Circuit  Court,  five  dollars  per  day ;  and  for 
attending  the  District  Court  in  other  cases,  four  dollars  per  day  i 
and  at  the  rate  of  ten  cents  per  mile  for  his  travel  from  the  place 
of  his  abode  to  either  of  the  said  courts :  and  for  all  other  services, 
not  herein  enumerated,  except  as  shall  be  hereafter  provided,  such 
fees  and  compensations  as  are  allowed  in  the  Supreme  court  of  the 
state  where  such  services  are  rendered.**  In  addition  to  the  fore- 
going fees,  the  annual  sum  of  two  hundred  dollars  is  allowed  by 
this  section,  **  as  a  full  compensation  for  all  extra  services,"  to  the 
several  marshals  for  the  districts  of  Tennessee,  Kentucky,  New- 
Hampshire,  Vermont  and  Maine.  By  subsequent  acts,  the  same 
extra  compensation  has  been  allowed  to  the  marshals  for.  most  of 
the  other  districts. 

By  the  above  cited  acts,  the  compensation  of  all  the  marshals, 
in  common,  was  regulated  until  the  passage  of  the  appropriation 
act  of  March  3,  1841,  (chap.  17,)  by  a  proviso  to  the  first  section 
of  which,  the  compensation  of  marshals  of  those  districts  **  where 
the  present  entire  compensation  shall  exceed  the  sum  of  one  thou- 
sand five  hundred  dollars,"  is  changed  and  limited.  See  ante,  p. 
105,  note  (a,)  where  this  proviso  is  recited.  It  will  be  perceived  that 
it  prescribes  no  mode  by  which  the  fact  on  which  its  applicability 
is  made  to  depend,  is  to  be  ascertained ;  and  that  it  is  by  no  means 
dear  whether  it  refers  exclusively  to  the  amount  of  compensation 
during  some  one  year,  (the  last  or  the  current  year,)  or  whether  it 
contemplates  a  computation  according  to  the  old  rates,  from  year 
to  year,  for  the  purpose  of  ascertaining  what  the  amount  of  com- 

preaent  at  the  drawing.  From  the  geneiality  of  the  Ungoage  employed  in  tiie  aet 
of  1841,  allowing  to  the  manhale  therein  designated,  thirty  dollan,  •*  in  faU,**  for 
■nmmoDing  jorore,  it  ia  rappoeed  to  have  been  intended  to  ezclnde  this  ^ditional 
eompeniation. 
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pensation  tDovld  fe,  according  to  those  rates.    It  is  a  very  ill  di* 
gi^sie  I  act. 

The  marshal  is  entitled  to  the  sumnnary  process  of  attachment 
to  enforce  the  payment  of  his  fees  of  office^  upon  demand  and  non* 
payment,  against  suitors  in  court,  and  also  against  the  attorney, 
&c.,  where,  by  the  lex  loci,  the  latter  is  responsible  for  such  Fees. 
Anonymnns.  2  Gall.  101.  See»  also,  Caldwtll  v.  Jackson,  7 
Cranch,  27€L 

Jails,]  The  only  provisions  which  Congress  have  hitherto 
deemed  it  necessary  to  make  for  the  safe  keeping  of  prisoners, 
committed  under  the  authority  of  the  United  States,  are  the  fol- 
lowing. 

At  the  fi^st  session  of  Congress  after  the  adoption  of  the  consti- 
tution, it  was  **  Besolved,  by  the  senate  and  house  of  representatives. 
That  it  be  recommended  to  the  legislatures  of  the  several  states,  to 
pass  laws,  making  it  ex^iressly  the  duty  of  the  keepers  of  their  jails, 
to  receive  and  safely  keep  fherein,all  prisoners  committed  under  the 
authority  of  the  United  States,  until  they  shall  be  discharged  by 
due  course  of  the  laws  thereof,  under  the  like  penalties  as  in  the 
case  of  prisoners  committed  under  the  authority  of  such  states  re- 
spectively :  the  United  States  to  pay  for  the  use  and  keeping  of 
such  jails  at  the  rate  of  fifty  cents  per  month  for  each  prisoner  that 
shall,  under  their  authority,  be  committ«jd  thereto,  during  the  time 
such  prisoner  shall  be  therein  confined  ;  and  also  to  support  such 
of  said  prisoners  as  shall  be  committed  for  offences."  (Vol.  2,  p. 
75.)  On  the  8d  of  March,  1791.  (vol.  2,  p.  236,)  after  a  preamble, 
reciting  in  substance  the  foregoing  resohition,  and  '•  in  order  to  en- 
sure the  administration  of  justice,**  it  was  ^*  Resolved/*  (as  above) 
«•  That  in  case  any  state  shall  not  have  complied  with  the  said 
recommendation,  the  marshal  in  such  state,  under  the  direc- 
tion of  the  judge  of  the  district,  be  authorised  to  hire  a  con- 
venient place  to  serve  as  a  temporary  jail,  and  to  make  the 
necessary  provision  for  the  safe  keeping  of  prisoners  committed 
under  the  authority  of  the  United  States,  until  permanent 
provision  shall  be  made  by  law  for  that  purpose ;  and  the  said 
marshal  shall  be  allowed  his  reasonable  expenses  incurred  for 
the  above  purposes,  to  be  paid  out  of  the  treasury  of  the  United 
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States."  By  a  resolution  passed  March  3,  1821,  (vol.  6,  p.  591,) 
this  provision  was  extended  in  the  same  words  to  all  cases,  in 
which  '*  any  state  or  states,  having  complied  with  the  above  re- 
commendation, shall  have  withdrawn,  or  shall  hereafter  withdraw, 
either  in  whole  or  part,  the  use  of  their  jails." 

And  by  an  act  passed  March  2,  1833,  (vol.  6,  p.  792,  §  6.)  it 
was  enacted,  **  That  in  any  state  where  jails  are  not  allowed  to  be 
used  for  the  imprisonment  of  persons  arrested  or  commilted  under 
the  laws  of  the  United  States,  or  where  houses  are  not  allowed  to 
be  so  used,  it  shall  and  may  be  Iclwful  for  the  marshal,  under  the 
direction  of  the  judge  of  the  United  States  for  the  proper  district, 
to  u.<ie  other  convenieat  places  within  the  limits  of  said  state,  and 
to  make  such  other  provision  as  he  may  deem  expedient  and  ne- 
cessary for  that  purpose/' 

In  pursuance  of  the  recommendation  of  Congress,  laws  have 
been  enacted  in  the  several  states,  making  it  the  duty  of  the  proper 
officers,  to  receive  into  their  custody  prisoners  committed  under 
the  authority  of  the  United  States,  and  making  them  responsible 
for  their  safe  keeping. 

The  laws  of  this  state  upon  the  subject,  may  be  found  in  vol.  2 
of  the  late  Revised  Statutes,  pp.  448  and  778-4. 

The  enactments  at  p.  448  relate  exclusively  to  commitments 
upon  civil  process,  and  are  as  follows  : 

**  §  96,  It  shall  be  the  duty  of  the  sheriffs  of  the  several  cities 
and  counties  of  this  state,  to  receive  into  their  respective  jails  and 
keep  ail  prisoners  who  shall  be  committed  to  the  same  by  virtue 
of  any  civil  process,  issued  by  any  court  of  record  instituted  under 
the  authority  of  the  United  States,  in  the  same  manner  as  if  such 
prisoners  had  been  committed  by  virtue  of  process  in  civil  actions, 
issued  under  the  authority  of  this  state  ;  and  every  such  sheriff 
may  receive  to  his  own  use,  such  sums  of  money,  as  shall  be  pay- 
able by  the  United  States,  for  the  use  of  such  jails. 

**  §  97.  Every  sheriff  or  keeper  of  a  prison,  to  whose  jail  any  pri- 
soner shall  be  committed,  by  any  marshal  or  other  officer  of  the 
United  States,  as  provided  in  the  last  section,  shall  be  answerable 
for  the  safe  keeping  of  such  prisoner,  in  the  courts  of  the  United 
States,  according  to  the  laws  thereof/' 

Why  the  restrictive  clauses^  ^  in  the  courts  of  the  United  States^'* 
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**  and  according  to  the  laws  thereof ^^  were  added,  is  not  obvious. 
They  are  DOt  in  accordance  with  the  recommendation  of  Congress, 
nor  with  the  former  law  of  this  state.  The  language  of  this  re« 
commendation  has  been  stated  above,  and  by  the  former  law  it  is 
enacted  **  that  the  sheriff  or  keeper  shall  be  liable  [for  the  escape 
of  a  prisoner]  to  the  like  actions  and  penalties  as  he  would  have 
been*  had  such  prisoner  been  committed  by  virtue  of  process  is- 
suing under  the  authority  of  this  state."  I  Rev.  Laws  of  1818,  p. 
432.  (a) 

The  laws  of  the  other  states,  as  far  as  they  have  been  examined, 
also  accord  substantially  with  this  former  law. 

The  provisions  at  p.  77a-4  of  the  revised  statutes,  relate  to  the 
confinement  of  persons  convicted  of  offences  against  the  United 
States ;  and  make  it  "  the  duty  of  the  keepers  of  the  respective 
county  prisons,  to  receive  into  their  prisons  any  person  duly  com- 
mitted thereto,  for  any  offence  against  the  United  States,  by  any 
court  or  officer  of  the  United  States,  and  to  confine  such  person  in 
their  prisons,  until  he  shall  be  duly  discharged ;  the  United  States 
supporting  such  person  during  his  confinement :''  and  also,  *' the 
duty  of  the  respective  keepers  of  each  of  the  county  and  state 
prisons,  to  receive  into  the  said  prisons  and  safely  to  keep  therein, 
subject  to  the  discipline  of  such  prison,  any  criminal  convicted  of 
any  offence  against  the  United  States,  sentenced  to  imprisonment 
therein,  by  any  court  of  the  United  States,  sitting  within  this  state, 
until  such  sentence  be  executed,  or  until  such  convict  shall  be  dis- 
charged by  due  course  of  law  ;  the  United  States  supporting  such 
convict,  and  paying  the  expenses  attendant  upon  the  execution  of 
such  sentence." 

For  an  escape,  or  an  attempt  to  escape,  the  prisoner  is  declared 
^  liable  to  the  like  punishment  as  if  he  had  been  committed  by 
virtue  of  a  commitment  or  conviction  under  the  authority  of  this 
state,"  and  the  keeper  is  declared  **  liable  to  the  penalties  and  pun- 
ishment, for  any  neglect  or  violation  of  duty  in  respect  to  the 
custody  of  such  prisoner,"  in  like  manner. 

Under  this  system,  the  responsibility  of  the  marshal  ceases  with 
the  delivery  of  his  prisoner  to  the  keeper  of  the  prison ;  the  jailer 

(a)  Sao  pott,  note  (•)  %i  the  (»nd  of  Sec.  5,  of  Chap  II.  of  Part  II. 
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being  neither  in  fact  nor  in  law  the  deputy  of  the  marshal,  and  the 
prisoner  therefore  being  no  longer,  even  conrtroctively,  in  the  cut- 
tody  of  the  latter.     Randolph  v.  Donaldson^  9  Cranch,  76. 

The  marshal  ought  to  deliver  to  the  keeper  a  copy  of  the  pro- 
cess or  warrant  in  virtue  of  which  the  commitment  is  made,  and 
take  a  receipt  for  the  prisoner. 

6.  District  Attorneys. 

By  the  judicial  act,  of  September  24,  1789,  (vol.  2,  p.  56,  §  35,) 
it  is  enacted  that  "  there  shall  be  appointed  in  each  district  a  meet 
person,  learned  in  the  law,  to  act  as  attorney  for  the  United  States 
in  such  district,  who  shall  be  sworn  or  affirmed  to  the  execution 
of  his  office,  whose  duty  it  shall  be  to  prosecute,  in  such  district, 
all  delinquents,  for  crimes  and  offences  cognizable  under  the  au- 
thority of  the  United  States,  and  all  civil  actions  in  which  the 
United  States  shall  be  concerned,  except  before  the  Supreme 
Court  in  the  district  in  which  that  court  shall  be  holden.** 

By  the  act  of  February  27,  1813,  (vol.  4,  p.  508,)  the  foregoing 
provision  is  extended  to  the  several  territories  of  the  United 
States. 

These  officers  are  appointed  by  the  president,  by  and  with  the 
advice  and  consent  of  the  senate. 

The  term  of  their  office  is  four  years ;  but  they  are  •*  remo- 
vable from  office  al  pleasure."  Act  of  May  15,  1820,  (vol.  6,  p. 
517,  §  1.) 

By  the  act  of  May  15,  1820,  (vol.  6,  p.  520,  §  7,)  it  is  enacted 
as  follows,  **  That  the  district  attorney  of  the  United  States,  for 
the  several  judicial  districts  of  the  United  States,  in  the  proseci> 
tion  of  all  suits  in  the  same,  in  the  name  and  for  the  benefit  of  the 
United  States,  shall  conform  to  such  directions  and  mst ructions, 
touching  the  same  as  shall  from  time  to  time  be  given  by  the  said 
agent  of  the  treasury. 

And  it  shall  moreover  be  the  duty  of  each  of  the  said  attornejrs, 
immediately  after  the  end  of  every  term  of  the  District  and  Circuit 
Courts,  or  of  any  State  Court,  in  which  any  suit  or  action  may  be 
pending  on  behalf  of  the  United  States,  under  the  direction  of  any 
district  attorney,  to  forward  to  the  said  agent  of  the  treasury,  a 
statement  of  the  cases  which  have  been  decided  during  the  said 


128     OF  THE  ORGANIZATION  OF  THE  DISTRICT  COURTS- 

term  together  whh  such  information  touching  such  cases  as  may 
not  have  been  decided,  as  may  be  required  by  the  said  officer."  (a) 
The  compensation  of  the  district  attorney  as  fixed  by  the  act  of 
February  28, 1799,  (vol.  8,  p.  133,  ^  4,)  is  as  follows, to  wit:  ••  for 
each  day  which  such  attorney  shall  necessarily  attend  on  business 
of  the  United  States,  during  the  session  of  any  District  or  Circuit 
Court,  five  dollars  ;  for  traveling  from  the  place  of  his  abodeto 
such  court  ten  cents  per  mile  ;  and  such  fees  in  each  state,  respec- 
tively, as  are  allowed  in  the  Supreme  Court  thereof;  and  in  the 
District  Courts,  his  stated  fees  in  the  cases  herein  mentioned,  shall 
be  as  follows,  to  wit :  for  drawing  interrogatories,  five  dollars  ;  for 
drawing  and  exhibiting  libel,  claim,  or  answer,  six  dollars,  and  for 
all  other  services  in  any  one  cause,  six  dollars."(6)  By  this  sec- 
tion and  by  subsequent  acts,  the  annual  sum  of  two  hundred 
dollars,  as  a  full  compensation  for  all  extra  services,  is  allowed  by 
the  United  States,  to  each  of  the  attorneys  of  mo^t  of  the  several 
judicial  districts  in  the  states  and  territories  of  the  United  States.(c) 

7.  Commissioners  to  take  affidavits  and  bail,  ^, 

The  legislative  provisions  relative  to  this  office  have  already 
been  stated.  See  ante,  p.  56  ;  where  it  will  be  seen  that  although 
they  are  appointed  by  the  Circuit  Courts,  their  powers  extend  to 
proceedings  in  District  Courts. 

In  those  districts  in  which  the  District  Courts  are  invested  with 
the  original  jurisdiction  of  the  Circuit  Courts,  they  are  appointed 
by  the  District  Courts,  acting  as  Circuit  Courts. 

(a)  These  officen  are  now  to  conform  to  instractionB  giren  by,  and  are  to  forward 
theae  gtatemenU  to  the  mlicitor  of  the  treasury.    See  ante,  p.  103,  note  (a). 

(6)  The  fees  here  specified,  it  will  be  perceived,  relate  exclusively  to  proceedfaigs 
on  the  admiralty  side  of  the  coarts.  In  cases  on  the  common  law  and  equity  sides  of 
the  courts,  it  is  the  practice  in  the  N.  Y.  districts,  and,  it  is  presumed,  elsewhera 
also  for  the  district  attorney,  as  well  as  other  practitioners,  to  ohaige  according  to 
the  state  fee  bills. 

(c)  As  to  the  compensation  of  cerUin  district  attorneys,  as  regulated  by  a  recent 
statute.  See  ante,  p.  105,  note  (a). 
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SECTION  II. 

or  THE   JtTRISDICTION   OF   THE   DISTRICT   COURTS. 

1.  Constitutional  Provisions. 
See  ante,  p.  57. 

2.  Legislative  Provisions. 

By  the  judicial  act,  of  Sept.  24,  1789,  (vol.  2,  p.  56,  §  9.)  it  is 
enacted,  **  That  the  district  courts  shall  have,  exclusively  of  the 
courts  of  the  several  states,  cognizance  of  all  crimes  and  offences, 
that  shall  be  cognizable  under  the  authority  of  the  United  States, 
committed  within  their  respective  districts,  or  upon  the  high  seas  ; 
where  no  other  punishment  than  whipping,  not  exceeding  thirty 
stripes,  a  fine  not  exceeding  one  hundred  dollars,  or  a  term  of  im- 
prisonment not  exceeding  six  months,  is  to  be  inflicted :  and  shall 
also  have  exclusive  original  cognizance  of  all  civil  causes  of  ad- 
miralty and  maritime  jurisdiction,  including  all  seizures  under  laws 
of  impost,  navigation  or  trade  of  the  United  States,  where  the 
seizures  are  made  on  waters  which  are  navigable  from  the  sea  by 
vessels  of  ten  or  more  tons  burden,  within  their  respective  dis- 
tricts, as  well  as  upon  the  high  seas  ;  saving  to  suitors,  in  all  cases, 
the  right  of  a  common  law  remedy,  where  the  common  law  is 
competent  to  give  it :  And  shall  also  have  exclusive  original  cog- 
nizance of  all  seizures  on  land,  or  other  waters  than  as  aforesaid, 
made,  and  of  all  suits  for  penalties  and  forfeitures  incurred,  under 
the  laws  of  the  United  States.  And  shall  also  have  cognizance 
concurrent  with  the  courts  of  the  several  states,  or  the  Circuit 
Courts,  as  the  case  may  be,  of  all  causes  where  an  alien  sues  for  a 
tort  only  in  violation  of  the  law  of  nations,  or  a  treaty  of  the 
United  Slates.  And  shall  also  have  cognizance,  concurrent  as  last 
mentioned,  of  all  suits  at  common  law,  where  the  United  States 
sue,  and  the  matter  in  dispute  amounts,  exclusive  of  costs,  to  the 

17 
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sum  or  value  of  two  hundred  dollars.  And  shall  also  have  juris- 
diction, exclusively  of  the  courts  of  the  several  states*  of  all  suits 
against  consuls,  or  vice-consuls,  except  for  ofienccs  above  the 
description  aforesaid.  And  the  trial  of  issues  in  fact,  in  the  Dis- 
trict Courts,!  n  all  causes,  except  civil  causes  of  admiralty  and  mar- 
itime jurisdiction,  shall  be  by  jury/* 

The  elewnth  section  of  the  judicial  act  contains  certain  restric- 
tions,  affecting  however  as  well  the  Circuit  as  the  District  Courts* 
and  which  have  therefore  already  been  noticed  in  treating  of  the 
jurisdiction  of  the  former  courts. 

It  has  already  been  stated,  also,  (ante,  p.  58,)  that  by  the  act  of 
March  3,  1815,  (vol.  4,  p.  854,  §  4,)  the  jurisdiction  of  the  District 
Courts,  (as  also  of  the  Circuit  Courts,)  is  extended  to  all  suits  at 
common  law,  in  which  the  United  States,  or  any  officer  thereof ^ 
under  the  authority  of  an  act  of  Congress  shall  sue,  without  regard 
to  the  amount  in  controversy. 

By  an  act  passed  in  1794,  it  was  '*  enacted  and  declared,  That 
the  district  courts  shall  take  cognizance  of  complaints  by  whom* 
soever  instituted,  in  cases  of  captures  made  within  the  waters  of 
the  United  States,  or  within  a  marine  league  of  the  coasts  or 
shores  thereof;"  and  this  provision  is  re-enacted  in  the  act  of  20th 
April,  1618,  (vol.  6.  p.  320,  §7,)  which  embodies  and  repeals  all 
the  provisions  of  prior  acts  relative  to  our  neutral  relations. 

We  have  already  seen  {ante,  p.  11,)  that  all  the  courts  of  the 
United  States  are  authorized  by  the  judicial  act  to  issue  writs  of 
scire  facias,  o{  habeas  corpus,{a)  ''and  all  other  writs  not  specially 


(a)  By  an  act  relative  to  the  anny  of  the  United  States,  passed  March  3,  1799, 
(toI.  3,  p.  292,  ^  4,)  a  special  authority  is  given  to  the  judges  of  the  District  Courts 
to  issue  the  writ  of  habeas  corpus  in  a  case  not  embraced  within  this  general  provi- 
sion. It  is  enacted  *'  that  all  non-commissioned  officers,  artificers,  privates,  and  ma- 
sicians,  who  are,  and  who  shall  be,  enlisted,  and  the  non-commissioned  officers,  arti' 
ficers,  privates  and  musicians  of  the  militia,  or  other  corps,  wheat  any  time  may  be 
in  the  actual  service  of  the  United  States,  shall  be  and  they  are  hereby  eiempted. 
daring  their  time  of  service,  from  all  personal  arrests,  for  any  debt  or  contract. 
And  whenever  any  non-commissioned  officer,  artificer,  private  or  musician,  shall  be 
arrested,  whether  by  mesne  process,  or  in  execution  contrary  to  the  intent  hereof,  it 
shall  bo  the  duty  of  the  jndge  of  the  District  Court  of  the  United  SUfes  and  of  any 
judge  of  a  court  of  a  state,  who  by  the  laws  of  such  state  are  authorized  to  issue  the 
writ  of  habeas  corpuSf  respectively,  on  application  by  an  officer  to  grrant  a  writ  of 
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provided  for  by  statute,  which  may  be  necessary  for  the  exercise 
of  their  respective  jurisdictions  and  agreeable  to  the  principles  and 
usages  of  law,''  an  J  that  the  power  to  grant  writs  of  hal^eas  cor- 
pus for  the  purpose  of  inquiry  into  the  cause  of  commitment,  is 
given  also  to  each  of  the  judges  of  the  District  Courts,  as  well  as 
to  the  several  justices  of  the  Supreme  Court. 

It  has  been  seen,  also,  that  of  these  *'  other  writs/'  those  of  ne 
exeat  and  of  injunction^  may,  by  a  subsequent  act  be  granted  by 
any  justice  of  the  Supreme  Court.  (AntCj  p.  11.)  And  by  a 
still  later  act,  of  February  13,  1807,  (vol.  4,  p.  86,)  entitled  *'an 
act  to  extend  the  power  of  granting  writs  of  injunctions  to  the 
judges  of  the  District  Courts  of  the  United  States,"  these  judges 
are  invested  with  ^^as  full  power  to  grant  writs  of  injunction,  to 
operate  within  their  respective  districts,  in  all  cases  which  may 


habeas  corpus  retarnable  before  himself:  and  upon  dae  hearing  and  examination,  in 
a  summary  manner,  to  discharge  the  non-commissioned  officer,  private  or  musician 
from  such  arrest,  taking  common  bail,  if  required,  in  any  case  upon  mesne  process, 
and  commit  him  to  the  applicant  or  some  other  officer  of  the  same  corps.**  Bat  by 
the  subsequent  act  of  March  16, 1802,  (vol.  3,  p.  450,  §  23,)  it  is  enacted,  **  that  no 
non-commissioned  officer,  musician  ur  private,  shall  be  arrested  or  subject  to  arrest 
or  be  taken  in  execution,  for  any  debt  under  the  sum  of  twenty  dollars  contracted 
before  enlistment,  nor  for  any  debt  contracted  after  enlistment.**  And  by  the  last 
section  of  this  act,  "so  much  of  any  act  or  acts  now  in  force,  as  comes  within  the 
puroievD  of  this  act,"  is  repealed ;  **  saving,**  Slc, 

That  the  first  clause  of  the  section  of  the  act  of  1799,  above  recited,  so  far,  at 
least,  as  relates  to  enlisted  soldiers^  is  repealed  by  the  latter  act  admits  of  no  doubt. 
But  whether  the  second  clause  giving  th  j  remedy  by  habeas  corpus  is  also  repealed, 
as  relating  immediately  to  the  same  subject  and  so  falling  **  with'n  the  purview**  of 
the  act  of  1802,  is  a  question  upon  which,  as  far  as  I  am  informed,  no  authoritative 
decision  has  been  made.  An  application  was  made  during  the  year  1830,  by  a  re- 
cruiting officer  stationed  at  Albany,  to  the  judge  of  the  District  Court  of  the  North, 
em  District  of  New. York,  to  bring  before  him  by  habeas  corpus  for  the  purpose 
of  discharge,  an  enlisted  private  soldier  taken  in  execution  for  a  small  debt  upon 
process  from  an  inferior  court  of  the  state.  But  the  judge  considering  it  perfectly 
clear  that  he  had  no  authority  to  issue  the  writ  in  virtue  of  the  general  power  con- 
ferred by  the  judicial  act,  and  entertaining  doubts  whether  the  second  clause  of  the 
4th  section  of  the  act  of  1779,  was  to  be  considered  as  still  in  force,  advised  an  ap- 
plicition  to  the  Supreme  Court  of  the  state,  ihen  in  session  at  Albany,  by  which  it 
is  understood  the  writ  of  habeas  corpus  was  granted  in  vurtue  of  the  authority  con- 
ferred upon  that  court  by  the  laws  of  the  state,  and  the  soldier  discharged  from  ink 
prisonment. 
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come  before  1  be  Circuit  Courts  within  their  respective  districts,  as 
IS  now  exercised  by  any  of  the  judges  of  the  Suprenne  Court  of 
the  United  States,  under  the  same  rules,  regulations  and  restric- 
tions, as  are  prescribed  by  the  several  acts  of  Congress  establish- 
ing  the  judiciary  of  the  United  States,  any  law  to  the  contrary 
notwithstanding:  Provided  that  the  same  shall  not,  unless  so  or- 
dered by  the  Circuit  Court,  continue  longer  than  to  the  Circuit 
Court  next  ensuing;  nor  shall  an  injunction  be  issued  by  a  district 
judge  in  any  case  where  a  party  has  had  a  reasonable  time  to 
apply  to  the  Circuit  Court  for  the  writ." 

But  besides  the  very  limited  power  here  conferred,  the  judges 
of  the  District  Courts  are  invested  with  an  independent  authority 
of  considerable  importance  to  grant  injunctions  in  a  particular 
case,  by  the  act  of  May  15i  1820,  (vol.  6,  p.  520,)  providing  for 
the  better  organization  of  the  treasury  department. 

By  this  act  (§  2  and  3,)  if  any  collector  of  the  revenue,  receiver 
of  the  public  money,  or  other  public  officer,  who  shall  have  receiv- 
ed the  public  money  before  it  is  paid  into  the  treasury  of  the 
United  States,  or  if  any  officer  employed,  or  who  has  been  em- 
ployed, in  the  civil,  military  or  naval  departments  of  the  govern- 
ment, to  disburse  public  money  appropriated  for  the  service  of 
those  departments  respectively,  shall  fail  to  render  his  accounts 
and  pay  over,  in  the  manner  and  at  the  times  required  by  law,  or 
the  regulations  of  the  department  to  which  he  is  accountable,  any 
sum  of  money  remaining  in  his  hands,  the  agent  of  the  treasury, 
upon  the  balance  due  from  the  delinquent  officer  being  duly  certi- 
fied, is  "authorized  and  required  to  issue  a  warrant  of  distress 
against  such  delinquent  officer  and  his  sureties  directed  to  the 
marshal  of  the  district  in  which,''  (a)  &c.  And  the  marshal  is  to 
proceed  to  levy  and  collect  such  balance  by  distress  and  sale  of 
the  goods  and  chattels,  and  for  the  want  thereof,  by  the  sale  of  the 
lands  of  the  delinquent  or  his  surety  or  sureties. 

And  by  the  fourth  section  it  is  provided,  "That  if  any  person 
shall  consider  himself  aggrieved  by  any  warrant  issued  under  this 
act,  he  may  prefer  a  bill  of  complaint  to  any  district  judge  of  the 


(a)  This  daty  T)«w  apperUiiM  to  the  wlicitar  of  the  treanury.    See  ante,  p.  103, 
ODte  (a) 
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United  States,  setting  forth  therein  the  nature  and  extent  of  the 
injury  of  which  he  complains ;  and  thereupon  the  judge  aforesaid 
may,  if  in  his  opinion  the  case  requires  it,  grant  an  injunction  to 
stay  proceedings  on  such  warrant  altogether,  or  for  so  much 
thereof,  as  the  nature  of  the  case  requires  ;  but  no  injunction  shall 
issue  till  the  party  applying  therefor  shall  give  bond  and  sufficient 
surety,  conditioned  for  the  performance  of  such  judgment  as  shall 
be  awarded  against  the  complainant,  in  such  amount  as  the  judge 
granting  the  injunction  shall  prescribe ;  nor  shall  the  issuing  of 
such  injunction  in  any  manner  impair  the  lien  produced  by  the 
issuing  of  such  warrant.  And  the  same  proceedings  shall  be  had 
on  such  injunction  as  in  other  cases,  except  that  no  answer  shall 
be  necessary  on  the  part  of  the  United  States ;  and  if,  upon  dis- 
solving the  injunction,  it  .shall  appear  to  the  satisfaction  of  the 
judge  who  shall  decide  upon  the  same,  that  the  application  was 
merely  for  delay,  in  addition  to  the  lawful  interest  which  shall  be 
assessed  on  all  sums  which  may  be  found  against  the  complainant, 
the  said  judge  is  hereby  authorized  to  add  such  damages  as  that, 
with  the  lawful  interest,  it  shall  not  exceed  the  rate  of  ten  per 
centum  per  annum,  on  the  principal  sum." 

The  5th  section  provides,  '*  That  such  injunction  may  be  grant- 
ed or  dissolved  by  such  judge,  either  in  or  out  of  court." 

The  6th  section  gives  to  the  applicant  the  right  of  appeal  to  a 
judge  of  the  Supreme  Court,  from  the  decision  of  the  judge  of  the 
District  Court  either  refusing  to  issue  the  injunction  prayed  for,  or 
dissolving  it  after  it  has  been  granted. 

The  direction  to  the  agent  to  issue  the  warrant,  it  will  be  ob- 
served, is  peremptory  and  imperative.  He  is  '^  authorized  and  re- 
quired to  issue  it."  But  by  the  last  section  of  the  act  it  is  provided 
'Mhat  nothing  in  this  act  contained,  shall  be  construed  to  take 
away  or  impair  any  right  or  remedy  which  the  United  States 
now  have,  by  law,  for  the  recovery  of  taxes,  debts,  or  demands." 
And  according  to  the  construction  which  seems  to  have  been  giv- 
en to  the  act  at  the  Treasury  Department,  it  is  discretionary  with 
the  agent  either  to  resort  to  this  summary  proceeding,  or  to  prose- 
cute in  the  ordinary  form  of  action.(a) 

(a)  In  the  recent  caee  of  the  United  States  ▼.  Nourte,  (6  Peten,  470,)  it  wu  de- 
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By  the  act "  for  the  government  and  regulation  of  scannen  in  the 
merchants'  service,"  passed  July  20,  1790,  (vol.  2,  p.  114,  ^  3,)  the 
district  judges  are  authorized  and  required  under  certain  circum- 
stances, upon  the  report  of  persons  skilled  in  maritime  aflfairs  to  be 
by  them  appointed,  to  determine  whether  ships  and  vessels  are  fit 
to  proceed  to  sea. 

For  the  authority  expressly  conferred  by  ]aw  on  the  district  as 
well  as  the  other  courts  of  the  United  States,  to  grant  new  trials,  to 
administer  oaths,  to  punish  for  contempts,  to'  make  rules,  and  to 
hold  to  security  of  the  peace  and  for  good  behavior,  see  ante,  p. 
Id. 


3  Judicial  Decisions. 

The  foregoing  are  all  the  statutable  provisions  relative  to  the 
jurisdiction  of  the  District  Courts,  and  of  the  judges  thereof,  which 
it  is  deemed  necessary  to  cite  in  this  place. 

By  recurring  to  the  ninih  section  of  the  judicial  act  first  above 
quoted,  the  student  will  perceive  that  it  is  by  this,  that  their  multi- 
farious and  comprehensive  jurisdiction  is  chiefly  regulated  and 
defined  ;  and  that  by  it  the  District  Courts  are  constituted  courts 
of  criminal  jurisdiction  ;  of  admiralty  and  maritime  jurisdiction  ; 
and  o{ common  /az<;  jurisdiction. 

1.  As  it  regards  their  crimm/zZ  jurisdiction,  it  is  deemed  sufficient 
to  refer  the  student  to  the  brief  remarks  upon  this  branch  of  the 
jurisdiction  of  the  Circuit  Courts  ;  ante,  p.  82.  ei  seq. 

2.  As  courts  of  Admiralty,  the  District  Courts  are  prize  courts 
find  instance  courts. 

Their  prize  jurisdiction  was  however  originally  much  questioned. 
It  was  argued  that  this  is  not  an  ordinary  inherent  branch  of  the 
admiralty  jurisdiction,  but  an  extraordinary  faculty,  from  its  nature 
operative  only  in  time  of  war,  and  requiring  in  England,  (although 
prize  and  instance  jurisdiction  are  there  exercised  by  the  same 
person,)  a  special  commission  upon  the  breaking  out  of  war,  to 

cided  that  no  appeal  lies  in  behalf  of  the  United  States  from  the  decision  of  the  dis- 
trict jadge  granting  an  injunction  under  this  act.  None  is  given  by  the  act  itself, 
nor  does  the  act  of  March  3,  1803,  (vol.  3,  p.  560,)  extend  to  the  case. 
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call  it  into  action,  (a)  It  was  contended  also,  that  admitting  prize 
jurisdiction  to  be  comprised  within  the  unqualified  terms  of  the 
constitution,  '*  all  cases"  <bc.  it  was  not  embraced  by  those  of  the 
judicial  act,  delegating  to  the  District  Courts  jurisdiction  of  **  all 
civil  causes"  &c. 

Upon  this  question  conflicting  decisions  were  pronounced  in  the 
District  and  Circuit  Courts  for  the  distiict  of  Pennsylvania,  and 
in  those  for  the  district  of  Maryland.  But  upon  its  being  brought 
before  the  Supreme  Court  in  1794,  in  the  case  of  Glass  v.  The 
Schooner  Betsey,  (3  Dallas,  6,)  the  court,  after  an  elaborate  and 
able  argument  at  the  bar,  declared  itself  decidedly  of  opinion  that 
the  District  Courts  possessed  all  the  powers  of  a  court  of  admiralty, 
whether  considered  as  an  instance  or  a  prize  court.  In  the  case 
of  Penhallow  v.  Doan,  (3  Dallas,  54,)  decided  at  the  next  succeed- 
rog  term,  the  court  expressed  its  unshaken  confidence  in  the  sound- 
ness of  this  decision,  and  it  has  never  since  been  drawn  in  ques- 
tion. Indeed  this  jurisdiction  has  since  been  expressly  sanctioned 
and  declared  by  the  national  legislature  in  the  prize  act  of  June  26, 
1812,  (vol.  4.  p.  449,  §  6,)  by  which  it  is  enacted,  that  "in  the 
case  of  all  captured  vessels,  goods,  and  effects,  which  shall  be 
brought  within  the  jurisdiction  of  the  United  States,  the  District 
Courts  of  the  United  States  shall  have  exclusive  original  cognizance 
thereof,  as  in  civil  causes  of  admiralty  and  maritime  jurisdiction.'' 
The  District  Courts  are  therefore  prize  courts  of  admiralty,  pos- 
sessing all  the  powers  incident  to  their  character  as  such  under 
the  laws  of  nations. 

To  ascertain  the  precise  limits  of  this  jurisdiction,  and  the  rules 
which  regulate  its  exercise,  recourse  must  be  had  to  the  works  of 
elementary  writers  of  acknowledged  credit  upon  national  law, 
and  especially  to  the  reports  of  judicial  decisions  in  this  country 
and  Great  Britain.  The  cases  of  this  description  which  have 
arisen  in  our  own  courts,  alone,  are  numerous  ;  and  the  learned 
and  profound  disquisitions  to  which  they  have  given  rise,  will  be 
found  to  embrace  most  of  the  principles  involved  in  this  branch  of 
jurisdiction.    By  a  careful  attention  to  these  cases,  the  student 

(a)  Sec  the  important  case  of  Lindo  v.  Rodney,  Douglass,  613,  note,  upon  the 
authority  of  which  this  argument  was  chieflj  founded. 
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will  be  able  satisfaclority  to  learn  to  what  capturet,  aod  to  loAot 
matUra  as  incidental  therereto,  the  prize  jurisdiction  extends. 
The  great  leading  principle  is,  that  the  right  of  adjudicatiag  all 
captures  and  questions  of  prize,  belongs  in  general,  exclusively  to 
the  courts  of  the  captor's  country.  L'InvincibU,  1  Wheat.  238. 
Tht  Estrella,  4  Wheat.  298.  Generally  speaking  therefore,  this 
branch  of  the  jurisdiction  of  our  courts  is  dormant  when  the  nation 
is  at  peace.  But  it  is  the  right  and  the  duty  of  neutral  nations  to 
prevent  their  neutrality  from  being  abused  by  belligeranta  for  pur- 
poses of  hostility  against  each  other ;  and  therefore  if  a  captured 
vessel  is  brought,  or  comes  voluntarily  infra  prtBsidia  of  a  neutral 
nation,  the  courts  of  such  neutral  nation  may  rightfully  take  cogni- 
zance of  the  capture,  so  far  as  to  ascertain  whether  a  trespass  has 
been  committed  on  its  neutrality  by  the  vessel  which  made  the 
capture;  and  if  it  appears  that  its  neutral  rights,  as  secured  by 
the  laws  of  nations,  or  declared  by  its  own  municipal  regulations, 
have  been  violated,  as  for  example,  that  the  capture  was  made 
within  its  waters,  or  that  the  capturing  vessel  had  been  equipped 
in  its  ports,  the  capture  may  be  declared  illegal  and  the  property 
restored.  The  Eitrella,  4  Wheat.  298.  La  Amtstad  de  Ruet,  5 
Wheat.  385.  The  Santisaima  Trinidad,  7  Wheat.  283.  The 
Arrogante  Barcelones,  lb.  496.  This  description  of  cases,  there- 
fore, forms  an  exception  to  the  general  principle  above  laid  down. 
And  so,  too,  captures  made  by  the  public  armed  vessels  of  the 
United  States,  in  virtue  of  the  authority  conferred  by  the  act  rela- 
ting to  piracies  of  3d  March,  1819,  (vol.  6,  p.  412,)  and  made  per- 
petual by  the  act  of  January  30,  1S23,  (vol.  7,  p.  Ill,)  though  not 
strictly  cases  of  prize  jure  belli,  are  considered  to  be  of  prize  ju- 
risdiction.    The  Palmyra,  13  Wheat.  1. 

As  instance  courts  of  admiralty  the  district  courts  have  cogni- 
zance of  all  causes  (other  than  those  of  prize)  of  admiralty,  as  con- 
tradistinguished from  common  law  jurisdiction. 

By  far  the  most  important  class  of  these  cases,  so  fiir  as  they 

have  as  yet  been  authoritatively  and  definitively  determined,  is  that 

leizures  under  laws  of  impost,  navigation,  or  trade,  of  the 

States,  where  the  seizures  are  made  on  the  high  seas,  or  on 

;  which  are  navigable  from  the  sea  by  vessels  often  or  more 
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tons  burden.  This  class,  and  this  alone,  it  will  be  recollected,  is 
expressly  designated  in  the  9th  section  of  the  judicial  act,  above 
recited.  There  are  however,  other  laws  prohibiting  acts  of  a 
maritime  character,  and  subjecting  the  property  of  the  offender  to 
forfeiture.  Of  this  description  is  the  act  of  April  20,  1818,  (vol.  6, 
p.  d20r)  relative  to  our  neutral  relations,  and  the  acts  relative  to 
the  slave  trade. 

But  though  it  may  now  be  regarded  as  definitively  settled,  that 
cases  of  this  nature  are  cognizable  on  the  admiralty  side  of  the 
district  courts,  the  construction  which  has  thus  been  given  to  the 
constitution  and  the  judicial  act,  was  at  first,  repeatedly  and  ear* 
nestly  controverted ;  and  serious  doubts  have,  I  perceive,  lately 
been  expressed  of  its  soundness,  by  a  learned  jurist,  whose  opin- 
lons^are,  throughout  this  country,  universally  and  most  justly  re* 
garded  with  very  high  respect.(a)  The  question  was  one  of  great 
practical  importance ;  because  upon  its  decision  it  depended 
whether  the  mode  of  proceeding  in  these  cases  was  to  be  accord* 
ing  to  the  civil  or  the  common  law ;  that  is,  whether  the  trial  should 
be  by  the  court  or  a  jury.  (6)  The  judicial  act,  as  we  have  seen, 
invests  the  District  Courts  with  "exclusive  original  cognizance  of 
all  civil  causes  of  admiralty  and  maritime  jurisdiction,  including 
all  seizures,**  &c.  One  ground  of  objection  was,  that  Congress  did 
not  intend  to  declare  such  seizures  to  be  of  admiralty  jurisdiction. 
The  word  *' including,"  it  was  argued,  was  not  to  be  construed 
cumulatively  as  referring  to  "jurisdiction,"  but  to  ^  cognizance,** 
and  that  Congress  meant  only  to  declare  such  seizures  to  be  cog- 
nizable  in  the  District  Court.  This  construction,  it  was  said,  was 
corroborated  by  the  next  succeeding  clause, ''  saving  io  suitors,  in 
all  cases,  the  right  of  a  common  law  remedy,  when  the  common 
law  was  competent  to  give  it'' — clearly  indicating  an  intention  not 


(a)  Kent's  CommenUries  upon  American  Law,  vol.  1.  p.  350. 

(6)  By  the  process  act  of  May  8,  1792,  (vol.  3,  p.  299,  §  2,)  is  enacted  that 
the  fonns  and  modes  of  proceeding  in  suits  of  admiralty  and  mantime  jurisdiction, 
shall  be  according  to  the  principles,  roles  and  usages,  which  belong  to  courts  of  ad* 
miralty,  as  contradistinguished  from  courts  of  common  law.  And,  indeed,  without 
this  provision,  the  courts  would  probably  have  considered  tiiemselves  bound  to  adopt 
the  course  of  proceeding  prescribed  by  it,  as  implied  by  the  terms  in  which  this 
braqch  o^Juritfdiotkm  is  eoafeired. 

18 
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to  extend  the  admiralty  jurisdiction  beyond  its  necessary  limits* 
In  England,  cases  of  this  nature  were,  and  for  a  long  period  had 
been  cognizable,  not  in  the  admiralty,  but  in  the  court  of  exchequer ; 
and  though  the  proceeding  was  in  rem^  it  was  according  to  the 
course  of  the  common  law,  and  the  trial  was  by  jury. 

The  common  law,  therefore,  did  afford  a  remedy,  through  the 
instrumentality  of  the  court  of  exchequer ;  and  it  was  as  compe* 
tent  for  Congress  to  ordain  a  court  of  exchequer,  as  a  court  of 
admiralty ;  as  indeed  it  had  done  for  the  adjudication  of  seizures 
on  land,  and  on  waters  not  navigable  from  the  sea,  by  boats  of  ten 
tons  burden.  But  the  objection  was  supposed  to  rest  on  a  still 
stronger  ground.  As  **  cases  arising  under  the  laws  of  the  United 
States,"  no  doubt  could  be  entertained  of  the  power  of  Congress  to 
declare  them  cognizable  in  the  District  Courts.  But  unless,  ec 
cording  to  the  just  interpretation  of  those  terms  in  the  consti- 
tution, they  were  cases  **  of  admiralty  and  maritime  jurisdiction,** 
Congress  had  no  authority  to  declare  them  to  be  so,  and  thus  ex- 
clude the  privilege  of  a  trial  by  jury.  That  such  was  their  char- 
acter was  deniedt  upon  the  ground  that  they  were  cases  of  com* 
mon  law  jurisdiction  in  England,  by  reference  to  whose  laws  and 
to  the  structure  of  whose  judicatories,  it  was  said  the  terms  of  the 
constitution  ought  to  be  construed.  It  was  contended  moreover, 
that  admitting  them  in  the  language  of  the  constitution,  to  be  cases 
of  admiralty  and  maritime  jurisdiction,  they  were  not  civil  causes 
according  to  the  terms  of  the  judicial  act.  It  was  admitted  how- 
ever, that  all  seizures  of  this  nature,  were  cognizable  in  the  colonial 
vice-admiralty  courts  of  this  country,  and  of  the  West  Indies. 
This  question  was  first  presented  for  decision  in  the  Supreme 
Court,  in  the  case  of  iia  Vengeance^  a  French  privateer,  seized  and 
lit>elled  for  exporting  arms  and  ammunition  to  a  foreign  countryt 
in  contravention  of  the  laws  of  the  United  States.  The  court, 
after  advisement,  pronounced  the  following  judgment.  "  We  are 
perfectly  satisfied  upon  the  points  that  have  been  agitated  in  this 
cause.  In  the  first  place  we  think  it  a  cause  of  admiralty  and 
maritime  jurisdiction.  The  exportation  of  arms  and  ammunition 
hf  simply  the  offence ;  and  exportation  is  entirely  a  water  trans- 
action. It  appears,  indeed,  on  the  face  of  the  libel  to  have  been 
commenced  at  Sandy  Hook,  which  certainly  must  have  been  upon 
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the  water.  In  the  next  place  we  are  unanimously  of  opinion,  that 
it  is  a  civil  cause :  It  is  a  process  of  the  nature  of  a  libel  in  rem ; 
and  does  not  in  any  degree  touch  the  person  of  the  offender.  In 
this  view  of  the  subject,  it  follows  of  course,  tliat  no  jury  was  ne- 
cessary as  it  was  a  civil  cause.''(a)  3  Dallas,  297.  This  question 
was  afterwards  several  times  agitated  in  cases  of  seizure  under 
various  laws,  but  the  Supreme  Court  have  uniformly  sustained  the 
early  decision  in  the  case  of  La  Vengeance.  The  United  StaUM 
V.  The  Schooner  Sally,  2  Cranch,  406.  The  Same  v.  The  Schooner 
Betsy,  4  Cranch,  443.  The  Samuel,  1  Wheat.  9.  I%e  OctaviOf 
lb.  20.  The  Sarah,  S  Wheat.  391.  The  question  must  therefore 
it  is  presumed  be  regarded  as  definitively  settled ;  though  it  would 
certainly  have  been  more  satisfactory  had  the  course  of  judicial 
reasoning,  which  originally  led  to  its  decision,(i)  been  stated  with 
more  of  that  fulness,  perspicuity  and  precision,  by  which  the  later 
decisions  of  the  Supreme  Court  are  in  general  so  eminently  distia* 
guished. 

In  order  to  give  jurisdiction  to  the  District  Court  of  any  per« 
ticular  district,  it  is  sufficient  if  the  seizure  was  made  in  such  dis- 
trict, without  regard  to  the  place  where  the  forfeiture  accrued. 
Keen  v.  The  United  Slates,  5  Cranch,  304.  See  also  1  Paine'f 
Rep.  40. 

Bat  where  the  seizure  is  upon  the  high  seas,  and  without  the 
limits  of  a  judicial  district,  the  case  is  cognizable  in  any  district 
into  which  the  property  may  be  brought.  The  Sloop  Ahby,  I 
Mason,  360. 

There  must  be  in  all  cases  a  good  subsisting  seizure  at  the  time 
when  the  libel  or  information  is  filed ;  and  therefore  where  the  collector 
by  pursuance  of  directions  from  the  treasury  department,  had  expli« 
citly  relinquished  the  seizure,  and  restored  the  property  before  such 
proceeding  had  taken  place,  jurisdiction  was  held  not  to  have  at* 
taehed.  The  Brig  Ann,  9  Cranch,  289.  See  also.  The  Josefa 
Ssgunda^  10  Wheat.  312.     But  to  constitute  an    abandonment 

{a)  Criminal  eanses  in  Uie  adminiltj  were  always  tried  by  jury. 
■  {h)  In  the  BQbeoqfoent  ease  of  the  U.  S.  t.  The  Bstsy,  4  Craneh,  443,  note,  it  wm 
remarked  by  Chaae,  J.  that  the  caao  of  La  Vonfoanoe  wu»  well  eonndered;  and  he 
took  occasion  to  add,  that  **  the  reason  of  the  legislature  for  patting  seisores  of  this 
kind  on  the  admiralty  side  of  the  court,  was  the  great  danger  to  the  revenae  i' 
■nch  caoses  should  be  left  to  the  caprice  of  juries." 
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after  seizure,  there  must  be  an   unequivocal   act  of  dereliction. 
The  Abby,  2  Mason,  360. 

The  jurisdiction  of  the  District  Courts  in  cases  of  seizure,  is  ex. 
elusive  of  all  other  courts ;  and  the  general  rule  is,  that  their  deci- 
sionsupon  questionsof  forfeiture,  whether  of  condemnationorac^il- 
ialf  unless  reversed  upon  appeal,  are  conclusive,  not  only  with  re- 
spect to  the  title  to  the  property  seized,  but  as  it  regards  the 
incidental  rights  and  responsibilities  of  the  parties  concerned. 

Therefore,  though  a  collector  or  other  officer  acts  at  his  peril 
in  making  a  seizure,  and  is  liable  to  an  action  in  a  state  court  for 
an  unwarrantable  seizure,  the  right  of  recovery  against  him  de- 
pends, subject  to  certain  qualifications,  absolutely  on  the  deci- 
sion in  the  courts  of  the  United  States  upon  the  question  of  forfi^- 
ture.  A  decree  or  judgment  of  condemnation  is  conclusive  in  his 
favor,  and  on  the  other  hand,  if  the  seizure  is  adjudged  tortious, 
such  decision  is  equally  conclusive  against  him  in  an  action  for 
damages.  Gehon  et  al.  v.  Hoyl,  3  Wheat.  246.  Slocum  v.  May 
berry,  2  Wheat.  1.  See  also,  Hose  v.  flimc/y,  4  Cranch,  241. 
This  doctrine,  independent  of  statuable  provisions,  would,  in  gene- 
ral,  be  applicable  in  its  full  extent  to  cases  of  seizure  under  mere  mu- 
nicipal laws,  as  the  revenue  laws,  insomuch  that  after  a  decision  in 
the  District  Court  in  favor  of  the  claimant  upon  the  question  of  for- 
feiture, the  seizing  officer  could  not  protect  himself  in  an  action  for 
damages  by  proof  of  probable  cause.  The  Palmyra,  12  Wheat.  1 ,  17. 
But  in  order  to  mitigate  the  operation  of  this  rigorous  rule  against 
public  officers  whose  duty  it  is  to  make  seizures,  it  was  provided,  by 
the  act  of  24th  February,  1 807,  (vol  4,  p.91,  §  1,)  *•  that  when  any  pro- 
secution shall  be  commenced  on  account  of  the  seizure  of  any  ship 
or  vessel,  goods,  wares,  or  merchandize,  made  by  any  collector  or 
other  officer,  under  any  act  of  Congress  authorizing  such  seizure, 
and  judgment  shall  be  given  for  the  claimant  or  claimants,  if  it 
shall  appear  to  the  court  before  whom  siich  prosecution  shall  be 
tried,  that  there  was  a  reasonable  cause  of  seizure,  the  said  court 
shall  cause  a  proper  certificate  or  entry  to  be  made  thereof;  and 
in  such  case  the  claimant  or  claimants  shall  not  be  entitled  to  costs » 
nor  shall  the  person  who  made  the  seizure,  or  the  prosecutor,  be 
liable  to  suit,  netion  or  judgment,  on  account  of  such  seizure  or 
prosecution  ;  Provided,  That  the  ship  or  vessel,  goods,  wares,  or 
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merchandize,  be  after  judgment  forthwith  returned  to  such  claim- 
ant or  claimants*  his,  her,  or  their  agents." 

A  certificate  granted  in  pursuance  of  this  act,  in  case  of  acquit- 
tal,  is  a  positive  bar  to  an  action  against  the  seizing  officer,  whilet 
by  an  acquittal  without  such  certificate,  the  seizure  is  definitively 
settled  to  be  a  tortious  act.  Oebon  ei  aL  v.  Hoyt^  3  Wheat.  246. 
This  provision  is  copied  verbatim  from  the  80th  section  of  the  act 
relative  to  the  collection  of  duties,  of  March  2,  1799,  (vol.  3,  p. 
136,)  with  the  addition  only  in  the  first  clause,  of  the  words, 
^  made  by  any  collector  or  other  officer,  under  any  act  of  Con- 
gress authorizing  such  seizure.'' 

Seizures  under  laws  authorizing  the  exercise  to  a  limited  extent 
of  belligerent  rights,  or  qnasi  belligerent  rights,  as  those  relative  to 
piracy  are  considered  as  analogous,  in  this  respect,  to  captures 
strictly  jure  beUi ;  and  proof  of  probable  cause  is  admissible  in  de» 
fence  against  a  claim  for  damages,  without  any  statute  to  warrant 
it  The  Palmyra,  12  Wheat.  1,  17.  The  Marianna  Flora,  11 
Wheat.  1. 

The  general  doctrine  that  the  decisions  of  a  court  of  admiralty 
are  conclusive,  is  applicable  as  well  to  the  judgments  of  foreign 
courts,  as  to  those  of  our  own  country.  But  it  is  well  settled  that 
the  tribunals  of  one  country,  may  nevertheless  examine  the  juris- 
diction of  thoseof  another,and  disregard  their  decisions  ^scoram  noit 
jtidice,  when  it  appears  that  they  acted  without  authority.  This 
point  was  luminously  discussed  and  adjudicated  in  the  case  of 
Rose  V.  Himely,  4  Cranch,  241.  The  question  in  this  case  re- 
spected the  efi^ect  of  the  sentence  of  a  French  court  of  admiralty 
in  St.  Domingo,  condemning  an  American  vessel  and  cargo,  and 
purporting  to  be  in  conformity  with  a  municipal  regulation,  pro- 
hibiting all  intercourse  with  the  revolted  blacks,  and  authorizmg 
the  seizure  of  all  vessels  found  within  two  leagues  of  the  coast, 
though  in  fact  the  seizure  was  in  that  case  made  more  than  ten 
leagues  from  the  coast,  and  the  vessel  was  never  carried  within 
the  territorial  limits  of  France :  and  it  was  held  to  be  competent 
for  the  courts  of  this  country  not  only  to  examine  the  constitution 
of  the  court  in  which  the  decree  of  condemnation  was  pronounced, 
in  order  to  ascertain  whether,  so  far  as  its  powers  depended  upon 
Ae  laws  of  nations,  it  possessed  those  which  it  professed  to  exer* 
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cise,  but  to  inquire  also,  concerning  the  actual  situation  of  ike  par* 
ticular  thing  on  which  the  sentence  had  passed,  for  the  purpose  of 
deciding  whether  that  thing  was  in  a  slate  which  subjected  it  to 
the  jurisdiction  of  the  court  passing  sentence.  It  was  added,  bow- 
ever,  that  so  far  as  the  authority  of  a  foreign  court  depends  on 
municipal  regulations,  it  is  the  judge  of  its  own  jurisdiction,  and  its 
decision  is  to  be  respected,  provided  the  jurisdiction  exercised  be 
such,  that  its  sovereign  had  a  right,  by  the  laws  of  nations,  to  con- 
fer it. 

A  question  somewhat  analogous  to  this,  though  resting  upon  pe- 
culiar grounds,  was  decided  in  the  case  of  Shcum  v.  Mayberry,  2 
Wheat.  1.  By  the  embargo  act  of  May  25,  1806,  ^  Ih  the  col- 
lectors of  customs  were  *'  authorized  to  detain  any  vessel  ostensi- 
bly bound  with  a  cargo  to  some  other  port  of  the  United  States, 
whenever,  in  their  opinion,  the  intention  was  to  violate  or  evade 
any  of  the  provisions  of  the  acts  laying  an  embargo,  until  the  de- 
cision of  the  president  of  the  United  States  be  known  thereupon." 

In  virtue  of  this  act,  the  surveyor  of  customs  of  the  port  of 
Newport,  under  the  direction  of  the  collector,  had  seized  a  vessel 
with  a  cargo  on  boardt  ostensibly  bound  to  some  other  port  of  the 
United  States.  The  owners  of  the  cargo  brought  an  action  of 
replevin  for  its  recovery,  and  having  obtained  a  judgment  in  the 
Supreme  Court  of  Rhode  Island,  the  case  was  removed  to  the 
Supreme  Court  of  the  United  States  by  writ  of  error. 

It  was  contended  by  the  counsel  for  the  plaintiff  in  error,  first, 
that  the  act  under  which  the  seizure  was  made,  justified  the  seizure 
of  the  cargo  as  well  as  of  the  vessel ;  and  second,  that  the  case 
being  brought  under  the  cognizance  of  the  United  States,  and  with- 
in the  jurisdiction  of  their  courts,  by  the  just  exercise  of  an  autho- 
rity by  one  of  their  officers,  the  state  court  had  no  right  to  inter- 
fere, and  arrest  the  seizure  by  its  process. 

On  the  part  of  the  defendant  in  error  it  was,  among  other  things 
insisted  that  the  act  of  Congress  authorized  the  seizure  and  deten- 
tion of  the  vessel^  only,  and  conferred  no  authority  for  tho  seizing 
oflicer  to  detain  the  cargo  beyond  the  momentary  detention  una- 
voidably incident  to  the  seizure  and  securing  of  the  vessel ;  so 
that,  as  to  the  cargo,  the  officer  in  continuing  the  detention,  could 
Dot  be  said  to  be  acting  under  any  law  of  the  United  States ;  that 
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the  subject  matter  of  the  suit  in  the  state  court,  presented  nothing 
for  the  judicial  powers  of  the  United  States  to  act  upon,  and  that 
there  was  therefore  no  impediment  to  the  interposition  of  the  state 
court  to  protect  the  rights  and  restore  the  property  of  the  defend- 
ant in  error :  and  of  this  opinion  were  the  Supreme  Court*  The 
judgment  of  the  state  court  was  therefore  affirmed. 

It  is  not  easy  perhaps  to  deduce  from  this  case  any  definite  gen* 
eral  principle,  which,  while  it  is  strictly  warranted  by  the  case 
Itself,  will  not  appear  to  impinge  upon  other  unquestionable  doc- 
trines. 

The  case,  in  truth,  was  an  embarrassing  one :  and  that  it  was 
felt  to  t>e  so  by  the  court,  is  inferable  from  the  cautious  manner  in 
which  they  have  endeavored  to  guard  against  misapprehension, 
by  the  distinct  assertion  of  certain  principles,  which  it  nright  oth* 
erwise  be  supposed  were  impugned  by  their  decision. 

**  The  judiciary  act,"  says  the  Chief  Justice,  ''gives  to  the  fede» 
ral  courts  exclusive  cognizance  of  all  seizures  made  on  land  or  on 
water.  Any  intervention  of  a  state  authority  which,  by  taking 
the  thing  seized  out  of  the  possession  of  the  officer  of  the  United 
States,  might  obstruct  the  exercise  of  this  jurisdiction,  would  on^ 
questionably  be  a  violation  of  the  act ;  and  the  federal  courts  hav- 
ing cognizance  of  the  seizure,  might  enforce  a  re-deiivery  of  t&e 
thing  by  attachment  or  other  summary  process,  against  the  par- 
ties who  should  divest  such  a  possession.  The  party  supposing 
himself  aggrieved  by  a  seizure  cannot,  because  he  considers  it  tor^ 
tious,  replevy  the  property  out  of  the  custody  of  the  seizing  offi- 
cer, or  of  the  court  having  cognizance  of  the  cause.  If  the  offi- 
cer Aas  a  rightf  under  the  laws  of  the  United  States^  to  seize  for  a 
supposed  forfeiture^  the  question,  whether  that  forfeiture  has  been 
actually  incurred,  belongs  exclusively  to  the  federal  courts,  and 
cannot  be  drawn  to  another  forum  ;  and  it  depends  upon  the  final 
decree  of  such  courts,  whether  such  seizure  is  to  be  deemed  right- 
ful or  tortious.  If  the  seizing  officer  should  refuse  to  institute 
proceedings  to  ascertain  the  forfeiture,  the  District  Court  may, 
upon  the  application  of  the  aggrieved  party,  compel  the  officer  to 
proceed  to  adjudication,  or  to  abandon  the  seizure.^ — **  This  how- 
ever, being  an  action  which  takes  the  thing  out  of  the  possession  of 
the  officer,  could  certainly  not  be  maintained  in  a  state  court,  if,  by 
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the  act  of  (Congress,  it  was  seized  for  the  purpose  of  being  proceed- 
ed against  in  Vie  federal  court!* — ^  Had  this  action  been  brought 
for  the  vessel  instead  of  the  cargo,  the  case  would  have  been  essen* 
tially  different  The  detention  would  have  been  by  virtue  of  an 
net  of  Congresst  and  the  jurisdiction  of  a  state  could  not  have  been 
sustained.  But  the  action  having  been  brought  for  the  cargo,  io 
detain  which,  the  law  gave  no  authority,  it  was  triable  in  the  state 

courts." 

The  Districts  Courts,  as  instance  courts,  also  have  cognizance 
of  marine  torts,  and  of  marine  contracts.  But  the  task  which  de- 
▼olved  upon  the  courts  of  determining  the  precise  limits  of  their 
powers  with  respects  to  these  subjects,  has  been  found  exceedingly 
perplexing ;  has  led  to  many  conflicting  decisions  in  the  ^District 
«nd  Circuit  Courts ;  and  even  now,  is  by  no  means  fully  accom- 
plished. Several  circumstances  conspired  to  cause  the  embarrass- 
ment which  has  been  experienced. 

The  language  of  the  constitution,  as  we  have  seen,  is  general, 
that  "  the  judicial  power  of  the  United  States  shall  extend  to  all 
cases  of  admiralty  and  maritime  jurisdiction ;"  and  that  of  the  ju- 
dicial act  is  equally  so,  except  that  instead  of  conferring  upon  the 
District  Courts,  jurisdiction  of  all  cases,  it  confers  it  only  in  '*  all 
civil  causes  of  admiralty  and  maritime  jurisdiction  ;"  and  except 
also  that  it  specifies  one  description  of  the  causes,  viz  ;  seizures  ; 
as  we  have  seen  above.  The  point  to  be  settled,  therefore,  was, 
what  causes  are  of  admiralty  and  maritime  jurisdiction. 

In  all  the  considerable  maritime  countries  of  continental  Europe, 
there  were  courts  corresponding  substantially  with  the  courtd  of 
admiralty  in  England,  and  administering  justice  in  common  with 
them  according  to  principles  in  their  nature  of  universal  applica- 
bility, but  yet  differing  from  them,  in  some  degree,  both  in  regard 
to  their  structure  and  the  scope  of  their  powers.  Colonial  vice- 
courts  of  admiralty  also  existed  in  this  country,  before  our  separa- 
tion from  Great  Britain,  established  by  the  crown,  and  possessing 
a  jurisdiction  conferred  by  the  commissions  under  which  they 
acted,  and  by  acts  of  parliament,  confessedly  exceeding  that  of  the 
admiralty  in  England. 

Under  these  circumstances  it  was  not  easy  to  decide  even  by 
what  standard  this  general  grant  of  jurisdiction  was  to  be  Bieasured* 
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And  accordingly,  we  find,  that  while  one  judge  has  expressed  the 
opinion  that  our  courts  are  to  be  governed  in  their  decisions  by  the 
maritime  code  we  pc^rsessed  anterior  to  the  revolution,  and  by  the 
particular  laws  since  established  by  our  own  government,  (1 
Peters's  Admiralty,  Decisions,  104,  118,)  a  second  has  said  that 
the  words  of  the  constitution  declaring  that  the  judicial  power  shall 
extend  to  all  cases  of  admiralty  and  maritime  jurisdiction,  must  be 
taken  to  refer  to  the  admiralty  and  maritime  jurisdiction  of  Eng- 
land,  (4  Dallas,  426,  429,)  a  third,  referring  to  the  admiralty  courts 
of  other  nations,  has  asked,  if  the  District  Court,  by  its  act  of  or- 
ganization, has  exclusive  original  cognisance  of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction,  why  ^ould  it  be  restricted  in 
its  cognizance  to  such  cases  as  belong  to  the  English  courts  of 
admiralty  as  instance  courts,  more  than  those  of  any  other  nation? 
(1  Paine's  Kep.  Ill,  117,)  and  a  fourth  has  strongly  intimated,  that 
recourse  may  rightfully  be  had  for  guidance  and  direction  to  the 
codes  and  usages  of  all  maritime  nations,  including  our  own  country 
in  its  colonial  state.     (2  Gallis.  398.) 

It  was,  however,  most  natural  and  convenient  at  least,  to  refer 
to  the  records  of  English  jurisprudence  for  a  just  interpretation  of 
the  terms  of  the  grant  But  unfortunately  their  import  in  that 
country  had  been  fluctuating  for  centuries.  The  English  court  of 
admiralty  was  of  great  antiquity,  and  its  powers  originally  were 
very  extensive.  But  during  the  reign  of  Richard  11.  two  statutes 
were  passed,  intended  to  limit  and  define  its  powers,  which  ac- 
cording to  the  construction  given  to  them  by  tlie  courts  of  common 
law,  greatly  abridged  its  former  jurisdiction.  This  construction 
was,  however,  strenuously  controverted  by  the  civilians,  and  a 
long  and  acrimonious  contest  ensued,  in  the  course  of  which  nu- 
merous writs  of  prohibition  were  issued  by  the  court  of  king's 
bench,  to  restrain  the  exorcise  by  the  admiralty,  of  powers  claimed 
on  the  one  side,  and  denied  on  the  other.  At  length,  however,  in 
1632,  an  agreement  was  entered  into  for  the  adjustment  of  this 
liarrassing  controversy,  signed  in  presence  of  the  king,  by  all  the 
judges  of  the  courts  at  Westminster,  and  by  the  judge  of  the  court 
of  admiralty,  and  ratified  by  the  king  in  couociL  To  the  terms  of 
this  compromise  the  rival  jurisdictions  appear  for  a  while  to  have 
conformed ;  but  its  authority  was  afterwards  denied  and  disre- 

19 
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garded  by  the  common  law  courts.  See  the  case  of  De  Lovio  v 
BoiU  2  Gallis.  898 ;  the  arguments  of  counsel  and  the  notes  of  the 
reporter  in  the  case  of  United  States  v.  Bevans^  3  Wheat.  336 ; 
note  a  appended  to  the  case  of  the  United  States  v.  WiUherger^ 
5  Wheat.  106.  The  opinion  of  Mr.  Justice  Johnson  in  the  case  of 
Ramsay  v.  AUegre,  12  Wheat.  614 ;  and  the  nunaerous  authorities 
there  cited. 

Under  this  state  of  the  law,  it  is  not  surprising  that  learned 
judges  should  have  entertained  discordant  views  of  the  extent  of 
the  jurisdiction  of  the  admiralty  courts  of  the  United  States.  To 
what  extent  this  has  occurred,  may  be  learned  from  the  opinions 
of  Mr.  Justice  Story,  in  the  case  of  De  Lovio  v.  Boit,  and  Mr.  Jus- 
tice Johnson,  in  the  case  of  Ramsay  v.  AUegre  ;  the  attentive 
study  of  which  will  enable  the  student  to  obtain  a  pretty  full  view 
of  the  field  which  may  yet  be  considered  as  the  debatable  ground 
pertaining  to  this  subject.  These  opinions  both  bear  upon  their 
face  the  evidence  of  distinguished  ability  and  profound  research ; 
but  they  stand  in  strong  and  irreconcilable  opposition  to  each 
other.  The  learned  judges  appear  to  entertain  very  different  sen- 
timents relative  to  the  comparative  merits  and  value  of  the  common 
law  and  admiralty  tribunals,  and  consequently  of  the  policy  of 
extending  or  restricting  the  remedies  afforded  by  them  respect* 
ively  :  and  considering  the  diversified  and  uncertain  character  of 
the  tests  to  be  applied  to  the  subject,  it  is  neither  unreasonable  nor 
disrespectful  to  suppose,  that  this  circumstance  may  have  had 
some  influence  upon  their  particular  conclusions. 

In  the  case  of  De  Lovio  v.  Boit^  the  question  was,  whether  a 
suit  could  be  maintained  on  the  admiralty  side  of  the  District 
Court,  upon  a  marine  policy  of  insurance.  The  novelty  and  im- 
portance of  the  question  induced  the  court  to  enter  into  a  thorough 
original  examination  of  the  whole  jurisdiction  of  the  admiralty. 
The  result  of  this  examination  with  respect  to  the  English  court 
of  admiralty,  was  summed  up  in  the  following  propositions: 
1.  That  the  jurisdiction  of  the  admiralty,  until  the  statutes  of 
Richard  XL,  extended  to  all  maritime  contracts,  whether  executed 
at  home  or  abroad,  and  to  all  torts,  injuries  and  offences  on  the 
high  seas,  and  in  ports  and  havens,  as  far  as  the  ebb  and  flow  of 
the  tide.    3.  That  the  common  law  interpretation  of  these  statutes 


OF  THE  JURISDICTION  OF  THE  DISTRICT  COURTS.       147 

iibridges  the  jurisdiction  to  things  wholly  and  exclusively  done 
upon  the  sea.  S,  That  this  interpretation  is  indefensible  upon  prin- 
ciple, and  the  decisions  founded  upon  it  are  inconsistent  and  con- 
tradictory. 4.  That  the  interpretation  of  the  same  statutes  by 
the  admiralty,  does  not  abridge  any  of  its  ancient  jurisdiction,  but 
leaves  to  it  cognisance  of  all  maritime  contracts,  and  of  all  torts, 
injuries  and  offences,  upon  the  high  seas,  and  in  ports  as  far  as  the 
tide  ebbs  and  flows.  5.  That  this  is  the  true  limit,  which  upon 
principle  would  seem  to  belong  to  the  admiralty ;  that  it  is  consis- 
tent with  the  language  and  intent  of  the  statutes ;  and  is  supported 
by  analogous  reasoning  and  public  convenience,  and  a  very  consi- 
derable weight  of  authority.  6.  That  under  all  the  circumstan- 
ces, the  courts  of  law  and  admiralty  in  England  are  not  so  tied 
down  by  a  uniformity  of  decisions,  that  they  are  not  at  liberty  to 
entertain  questions  anew,  and  to  settle  the  doctrines  upon  their 
true  principles ;  and  that  this  opinion  is  supported  by  some  of  the 
best  elementary  writers  in  that  kingdom. 

But,  admitting  the  binding  authority,  in  England,  of  the  common 
law  decisions  affecting  the  jurisdiction  of  the  admiralty,  the  learned 
judge  was  of  opinion,  that  *Mn  the  United  States  we  are  at  liberty 
to  re-examine  the  doctrines,  and  construe  the  jurisdiction  of  the 
admiralty  upon  enlarged  and  liberal  principles.''  Having  arrived 
at  this  general  result,  he  proceeds  to  discuss  the  question,  what  is 
the  true  interpretation  of  that  clause  of  the  constitution,  **  all  cases 
of  admiralty  and  maritime  jurisdiction  T"  If  we  examine  the  ety- 
mology or  received  use  of  the  words  "  admiralty"  and  •*  maritime 
jurisdiction,"  we  shall  find  that  they  include  jurisdiction  of  all 
things  done  upon  and  relative  to  the  sea,  or  in  other  words,  all 
transactions  and  proceedings  relative  to  commerce  and  navigation, 
and  to  damages  and  injuries  upon  the  sea.  In  all  the  great  mari- 
time nations  of  Europe,  the  terms  *' admiralty  jurisdiction"  are  uni- 
formly applied  to  the  courts  exercising  jurisdiction  over  maritime 
contracts  and  concerns.  We  shall  find  the  terms  just  as  familiarly 
known  among  the  jurists  of  Scotland,  France,  Holland  and  Spain, 
as  of  England,  and  applied  to  their  own  courts,  possessing  sub- 
stantially the  same  jurisdiction,  as  the  English  admiralty  in  the 
reign  of  Edward  III.  If  we  pass  from  the  etymology  and  use 
of  these  terms  in  foreign  countries,  the  only  expositions  of  them 
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that  seem  to  present  themselves,  are,  that  they  refer,  1,  to  the  ju- 
risdiction of  the  admiralty  as  acknowledged  in  England^  at  the 
American  revolution;,  or,  2,  as  there  acknowledged  at  the  emigra- 
tion of  our  ancestors ;  or,  3,  as  acknowledged  and  exercised  in 
the  United  States  at  the  Amerigan  revolution ;  or,  4,  to  the  ancient 
and  original  jurisdiction,  inherent  ia  the  admiralty  of  England^ 
by  virtue  of  its  general  organization. 

Neither  the  first  nor  the  second  of  these  tests  were  considered 
admissible.  To  adopt  them  it  was  said,  would  be  to  apply  to  our 
own  courts  statutable  provisions,  designed  only  to  regulate  the 
high  court  of  admiralty  in  England,  and  not  extending  in  terms  or 
in  effect  to  the  colonies.  It  would  moreover  involve  qualifications 
of  jurisdiction  which  are  arbitrary  in  themselves,  inapplicable  to 
our  situation,  and  contradictory  to  the  commissions  and  practice 
of  the  colonial  vice-admiralty  courts.  And  even  if  we  were  to 
adopt  this  exposition,  the  question  would  still  remain  whether  we 
are  to  be  governed  by  the  doctrines  of  the  common  law.  or  of  the 
admiralty. 

With  respect  to  the  third  exposition,  viz.  the  admiralty  jurisdic- 
tion acknowledged  and  exercised  in  the  United  States  at  the  Ame- 
rican revolution,  it  was  remarked,  that  '*  tested  by  this  exposition, 
the  admiralty  jurisdiction  of  the  United  States  would  be  as  large 
as  its  most  strenuous  advocates  ever  contended  for'.** 

It  was  observed  also,  thai  the  constitution  not  only  confers  ad- 
miraUy  jurisdiction,  but  the  word  *'  maritime**  is  superadded,  seem- 
ingly, ex  industrial  to  remove  every  latent  doubt.  The  disputes 
and  discussions,  respecting  what  the  admiralty  jurisdiction  was, 
could  not  but  be  well  known  to  the  framers  of  that  instrument. 
One  party  sought  to  limit  it  by  locality ;  another  by  the  subject 
matter.  It  was  wise,  therefore,  to  dissipate  all  question  by  giving 
cognizance  of  all  "  cases  of  maritime  jurisdiction,"  or,  what  is  pre- 
cisely equivalent,  of  all  maritime  causes.  Upon  any  other  con- 
struction, the  word  "  maritime'^  would  be  mere  tautology ;  but  in 
this  sense,  it  has  a  peculiar  and  appropriate  force. 

The  language  of  the  constitution,  it  was  supposed,  would  there- 
fore warrant  the  most  liberal  interpretation :  and  it  might "  not  be 
unfit  to  hold,  that  it  had  reference  to  that  maritime  jurisdiction, 
which  commercial  convenience,  public  policy,  and  national  rights 
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have  contribttted  to  establish,  with  sl^ht  local  difiereaces,  over  all 
Europe :  that  jurisdiction  which  under  the  name  of  consular  courts, 
first  established  itself  upon  the  shores  of  the  Mediterranean,  and, 
from  the  general  equity  and  sinaplicity  of  its  proceedings  soon 
commended  itself  to  all  maritime  stales ;  that  jurisdiction,  in  short, 
which  collecting  the  wisdom  of  the  civil  law,  and  combining  it 
with  the  customs  and  usages  of  the  sea,  produced  the  venerable 
Con9olaU>  del  Mare^  and  stQl  continues  in  its  decisions  to  regulate 
the  commerce,  the  intercourse,  and  the  warfare  of  mankind." 

At  ail  events,  it  was  said,  there  was  no  solid  reason  for  constru- 
ing the  terms  of  the  constitution  in  a  narrow  and  limited  sense,  or 
for  ingrafting  upon  them  the  restrictions  of  English  statutes,  or  de- 
cisions at  common  law.  The  doctrine  that  would  extend  the 
statutes  of  Richard,  and  the  narrow  and  perplexed  doctrines  of  the 
common  law  to  the  present  judicial  power  of  the  United  States, 
was  declared  to  be  little  short  of  an  absurdity  ;  and  irreconcilable, 
moreover,  with  the  decisions  of  the  courts  of  the  United  States, 
and  particularly  with  the  decisions  of  the  Supreme  Court,  declar- 
ing all  seizures  under  the  laws  of  impost,  navigation  and  trade,  on 
waters  navigable  from  the  sea,  by  boats  of  ten  or  more  tons  bur- 
den, within  the  districts  of  the  United  States,  as  well  as  upon  the 
high  seas,  to  be  causes  of  admiralty  and  maritime  jurisdiction,  al- 
though it  was  held  by  the  courts  of  common  law  in  England  after 
the  statutes  of  Richard,  that  the  admiralty  had  no  jurisdiction  of 
things  done  within  the  ebb  and  flow  of  tide,  in  ports,  creeks  and 
havens.  And  considering  the  advantages  resulting  to  the  com- 
merce and  navigation  of  the  United  States,  from  a  uniformity  of 
rules  and  decisions  in  all  maritime  questions,  the  conclusion  was, 
that  national  policy  as  well  as  judicial  logic  require  the  clause  of 
the  constitution  to  be  so  construed,  as  to  embrace  a// manYimecon- 
tradSf  torts  andinjurieSf  or,  in  other  words,  to  embrace  aU  tho$e 
caueeSf  which  originally  and  inherently  belonged  to  the  admiralty p 
before  any  statutable  restriction. 

With  regard  to  torts  and  injuries^  admiralty  jurisdiction  over 
them  was  necessarily  bounded  by  locality ;  but  it  was  held  to  ex- 
tend **  over  all  contracts^  (wheresoever  they  may  be  made  or  exe- 
cuted, or  whatsoever  may  be  the  form  of  the  stipulations,)  which 
relate  to  the  navigation*  business  or  commerce  of  the  sea." 
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Finally,  the  learned  judge  proceeds  to  the  inquiry,  what  are  pro- 
perly to  be  deemed  '*  maritime  contracts/'  "  In  this  particular,"  it 
is  said, "  there  is  little  room  for  controversy.  All  civilians  and 
jurists  agree,  that  in  this  appellation  are  included,  among  other 
things,  charter  parties^  affreightments ^  marine  hypothecations,  con- 
tracts for  marine  service  in  the  buildings  repairing^  supplying  and 
navigating  ships ;  contracts  between  part  owners  of  ships ;  con- 
tracts and  quasi  contracts^  respecting  averages^  contributions  and 
jettisons,  and  policies  of  insurance.  And  in  point  of  fact,**  it  is 
added,  ^  the  admiralty  courts  of  other  foreign  countries  have  exer- 
cised jurisdiction  over  policies  of  insurance  as  marine  contracts  ; 
and  a  similar  claim  has  been  uniformly  asserted  on  the  part  of  the 
admiralty  of  England/* 

The  judgment  of  the  court  accordingly  was,  "  that  policies  of 
insurance  are  within  (though  not  exclusively  within)  the  admiralty 
and  maritime  jurisdiction  of  the  United  States/' 

This  decision  was  pronounced  in  1815  ;  and  the  doctrine  of  it 
was  re-asserted  and  acted  upon  in  the  same  court  in  1822,  in  the 
case  of  Peek  et  al.  v.  The  Merchants*  Insurance  Company ,  3 
Mason,  27.(a) 

The  case  oi  Ramsey  v.  Allegre,  in  which,  as  above  mentioned, 
the  opinion  of  Mr.  Justice  Johnson  was  delivered,  was  decided  in 
1827.  It  was  a  suit  by  libel  in  personam,  originally  brought  in  the 
District  Court  for  the  District  of  Maryland,  to  recover  of  the  de- 
fendant, as  owner,  ship's  husband  or  a  consignee  of  the  Schooner 
Dorothea,  for  work  and  labor  performed,  and  materials  furnished 
for  the  use  of  the  schooner,  to  equip  and  prepare  her  for  a  voyage 
on  the  high  seas.  The  District  Court  dismissed  the  libel  upon  the 
ground  that  the  libellant  had  waived  his  right  to  resort  to  that  court 
as  an  instance  court  of  admiralty,  by  the  acceptance  of  a  promis- 
sory note  for  the  amount  of  his  claims. 

This  decision  was  affirmed  in  the  Circuit  Court,  and  came  be- 
fore the  Supreme  Court  by  appeal  from  the  decree  of  affirmance. 
Upon  the  authority  of  the  case  of  The  General  Smith,  (4  Wheat. 

(a)  In  one  pftrticnlar  the  report  of  this  case  is  nnintelligible.  As  intimated  aboyo» 
it  was  an  admiraUy  proceeding  by  libel  upon  a  marine  pDlicy  of  insurance  ;  and  from 
the  report,  it  appears  to  have  been  originally  instituted  in  the  Circuit  Court,  Such, 
however,  it  is  presumed,  cannot  possibly  haye  been  the  fact. 
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438»)  it  was  assumed  by  the  counsel  for  the  appellant,  and  tacitly 
adnnitted  by  the  counsel  for  the  respondent,  that  the  District  Courts, 
proceeding  as  courts  of  admiralty  and  maritime  jurisdiction,  might 
in  general  take  cognizance  of  suits  by  material  men,  either  in  per- 
sonam or  in  rem.  The  argument  turned  therefore  chiefly  upon  the 
effect  of  the  note,  and  the  court  in  deciding  the  case  confined  itself 
to  that  point  alone,  and  ai&rmed  the  decree,  upon  the  ground  that 
^*  it  did  not  appear  by  the  record  that  the  note  had  been  tendered 
to  be  given  up,  or  actually  surrendered  at  the  hearing  in  the  court 
below,  it  not  being  necessary  to  consider  the  general  question  of 
jurisdiction,*' 

But  Mr.  Justice  Johnson  thought  proper  to  place  his  decision 
upon  different  and  higher  grounds,  and  to  avail  himself  of  the  occa- 
sion to  inculcate  the  necessity  of  checking,  what  he  considered  the 
"  silent  and  stealing  progress  of  the  admiralty  in  acquiring  juris* 
diction  to  which  it  had  no  pretensions."  He  accordingly  entered 
into  a  comprehensive  survey  and  examination^of  the  history  and 
present  state  of  the  admiralty  jurisdiction  over  contracts  in 
England.  His  conclusion  was,  that  the  extensive  jurisdiction  exer- 
cised by  the  admiralty  before  the  statutes  of  Richard  II.  was 
founded  in  usurpation,  and  required  to  be  restrained ;  that  the  de- 
cisions of  the  courts  of  common  law  upon  these  statutes,  and  rela- 
tive to  the  extent  of  the  admiralty  jurisdiction  generally,  were 
sound  ;  that  it  belonged  of  right  to  these  courts  to  restrain  the  ad- 
miralty within  proper  bounds ;  that  their  adjudications  afford  the 
only  safe  and  authoritative  exposition  of  the  laws  upon  the  subject, 
and  that  it  was  incorrect  therefore  to  characterize  the  jurisdiction 
once  in  possession  of  the  admiralty,  but  now  exercised  by  the  courts 
of  common  law,  as  a  disputed  jurisdiction.  He  insisted  therefore, 
that  with  the  single  exception  of  seamen's  wages,  there  was  no 
contract  upon  which  a  suit  in  personam  could  be  maintained  in  the 
admiralty,  and  that  there  was  not  the  slightest  ground  for  saying 
that  there  was  a  concurrent  jurisdiction  in  matters  of  contract  be- 
tween the  admiralty  and  the  courts  of  common  law, (a)  the  rule 


(a)  In  the  case  of  De  Lotto  ▼.  BoU^  u  we  have  seen,  the  decision  was,  that  the 
District  Courts  possess  jurisdiction,  (as  courts  of  admiralty,)  of  suits  on  marine  poli- 
cies of  insurance,  caneurrenUy  with  the  courts  of  common  law,  t.  e.  the  state  courts. 
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running  through  all  the  cases  being,  that  if  the  common  law  can 
give  full  redress,  that  alone  takes  away  the  admiralty  jurisdiction* 

The  contract  of  bottomry,  though  sometimes  cited  as  an  instance 
of  concurrent  jurisdiction,  served  only  to  illustrate  this  rule ;  for 
if  executed  by  the  master,  the  only  remedy  was  by  proceeding  m 
renif  and  it  was  therefore  exclusively  cognizable  in  the  admiralty, 
but  if  executed  by  the  owner,  it  became  a  personal  contract,  and 
as  such  was  always  enforced  in  the  courts  of  common  law,  like 
the  contract  of  respondentia,  which  though  as  much  a  maritime 
contract  as  bottomry,  gives  no  jurisdiction  to  the  admiralty  either 
in  rem  or  in  personam.  He  considered  the  doctrine  that  the 
admiralty  and  maritime  jurisdiction,  vested  by  the  ccHistitution  of 
the  United  States,  was  that  which  the  English  admiralty  possessed 
or  pretended  to,  before  the  time  of  Richard  II.  as  wholly  untena« 
ble  and  not  warranted,  (as  was  supposed  in  the  case  of  De  Lovia 
T.  Boity)  by  the  early  American  decisions,  the  weight  of  autho- 
rity being  against  it;  and  as  it  regarded  the  more  recent  decision 
in  the  case  of  De  Lovio  v.  Boit,  it  was  in  direct  conflict  with  a  de- 
cision in  the  Circuit  Court  for  the  sixth  circuit. 

It  was  admitted  by  the  learned  judge  that  there  is  a  class  of 

And  in  a  note  sabjoined  to  the  case  (by  the  learned  judge  who  delivered  the  opinkm, 
it  is  presumed,)  it  is  'said,  "  there  can  be  no  possible  question,  that  the  courts  of 
common  law  have  acquired  a  concurrent  jurisdiction,  though  upon  the  principles  of 
the  ancient  common  law,  it  is  not  easy  to  trace  a  legitimate  origin  to  it*  3  Galli- 
■on,  476.  This  doctrine  of  a  concurrent  jurisdiction  between  the  District  Courts  •« 
courts  of  admiralty  and  the  state  courts,  has  also  leeeived  the  solemn  sanction  of 
the  courts  of  New. York.  In  the  case  of  HdUet  y.  Novum,  (14  Johnson's  Rep.  973 » 
S.  C.  16  Johnson's  Rep.  327,)  and  ofPercival  v.  Mickey,  (18  Johnson's  Rep.  257,) 
which  were  cases  of  marine  tort,  the  admiralty  jurisdiction  of  the  District  Courts 
was  largely  and  ably  discussed.  In  both  cases  it  was  stsenoously  contended  that 
the  state  courts  had  no  jurisdiction.  The  question  in  both  eases  was  ezmmined  and 
decided  chiefly  upon  English  authorities.  In  the  fint  case  it  was  held  that  the 
state  court  had  no  jurisdiction,  because  the  question  presented  by  it  was  a  question 
of  prize,  and  therefore  exclusively  cognizable  in  the  admiralty.  In  the  second  case 
the  jurisdiction  of  the  state  court  was  sustained,  upon  the  ground  that  the  ease, 
though  of  admiralty  jurisdiction,  and  therefore  cognisable  in  the  District  Court  aa 
such,  belonged  to  the  instance  and  not  to  the  prize  jurisdiction,  and  was  one,  thero- 
fore,  of  which  from  its  nature,  according  to  the  English  decisions,  the  courts  of 
•ommon  law,  as  well  as  the  court  of  admiralty,  might,  and  in  fiict  did  exercise  juris- 
diction. See  Kent's  CommenUries,  vol.  1.  (3  ed.)  p.  377,  note  «;  and  1  Stiny's 
Pommentaries,  on  the  Constitution  of  the  U.  S.  p.  533,  oota. 
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cases  which  may  at  first  view  appear  to  maintain  the  doctrine 
that  the  admiralty  possesses  a  jurisdiction  in  personam.  The  cases 
of  Monro  v.  Almeida,  (10  Wheat.  473,)  and  Sijoeet  v.  Wolffs 
(3  Term  Rep.  323,)  were  cases  of  this  description.  Bat  though 
the  proceeding  in  these  cases  was  in  form  in  personam,  yet  they 
were  cases  quasi^  and  in  substance  in  rem,  in  which  the  admiralty 
had  jurisdiction  of  the  principal  question,  not  of  contracts,  but 
marine  torts  and  prize  causes,  or  their  incidents,  the  process  in 
personam  being  only  the  means  of  getting  possession  of  the  res 
subjecta ;  that  is  of  exercising  an  unquestionable  jurisdiction  in 
rem.  He  admitted  also  upon  the  authority  of  the  St.  Jago  de  Cubaf 
(9  Wheat.  400,)  that  in  a  case  where  a  hypothecation  would  have 
been  legal  and  valid,  the  claims  of  material  men  may  be  satisfied 
out  of  monev  in  court. 

Mr.  Justice  Johnson,  in  conclusion,  scrutinized  the  case  of  the 
Creneral  Smith,  (4  Wheat.  438,)  which  has  so  often  and  so  confi- 
dently been  quoted  as  supporting  the  doctrine  that  the  admiralty 
possesses  a  general  jurisdiction  in  personam  and  in  rem,  of  suits  by 
material  men.  The  case  was  this.  The  vessel  was  owned  in 
Baltimore,  and  the  libellant  furnished  for  her  use  various  articles 
of  ship  chandlery  to  equip  her  for  a  foreign  voyage.  The  libel  set 
forth  these  facts,  and  prayed  the  usual  process  against  the  ship,  and 
that  she  should  be  sold  under  a  decree  of  the  court,  to  pay  and  satis- 
fy the  libellani's  claim.  The  District  Court  ordered  the  ship  to  be 
sold  and  decreed  that  the  libellant  should  be  paid  out  of  the  proceeds. 
This  decree  was,  on  appeal,  affirmed  pro  forma,  in  the  Circuit 
Court,  and  came  before  the  Supreme  Court  on  further  appeal. 

The  only  point  directly  in  judgment,  it  will  be  seen,  was,  whether 
a  suit  in  the  District  Court,  as  a  court  of  admiralty,  could  be 
maintained  by  material  men  against  a  domestic  ship,  in  a  state 
where  the  local  law  gave  no  spexijic  lien.  The  Supreme  Court 
decided  that  such  a  suit  could  not  be  maintained  ;  but  put  its  de« 
cision  exclusively  upon  the  ground  that  the  common  law,  wliicb 
was  the  law  of  Maryland,  gave  no  ]ien,(a)  and  the  ship  not  being 

(a)  In  New  York  a  lien  is  griven  by  statute,  in  fayor  of  material  men  and  shipi. 
Wrights,  and  for  wharfage  and  the  expenses  of  keeping  the  vessel  in  port,  when  the 
debt  amoonts  to  fifty  dollars ;  which  h'en  may  be  enforced  by  a  snmmary  proceed* 

20 
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a  foreign  vessel,  the  admiralty  law  gave  none.  The  court  took 
occasion  however,  to  state  its  views  of  the  admiralty  jurisdiction 
over  suits  of  this  nature  somewhat  at  large,  and  laid  down  the  doc* 
trine  that  '*  the  admiralty  rightfully  possesses  a  general  jurisdiction 
in  cases  of  material  men,"  and  remarked  that  "  if  this  had  been  a 
suit  in  personam^  there  would  not  have  been  any  hesitation  in  sus- 
taining the  jurisdiction  of  the  District  Court." 

It  then  proceeded  to  draw  a  distinction  between  the  case  of  re- 
pairs made,  and  necessaries  furnished,  to  a  foreign  ship»  or  a 
ship  in  a  port  of  the  state  to  which  she  does  not  belong,  in  which 
case,  it  is  said,  that  the  general  maritime  law,  following  the  civil 
law  gives  the  party  a  lien  on  the  ship  itself  for  his  security ;  and 
the  case  of  such  repairs  made  and  necessaries  furnished  in  the  port 
or  state  to  which  the  ship  belongs,  in  which  case  the  municipal  law 
of  that  state  is  to  govern,  and  no  lien  is  implied,  unless  it  is  recog- 
nized by  that  law,  and  in  pursuance  of  this  distinction,  as  already 
remarked,  reversed  the  judgment  of  the  court  below.  To  the  cor- 
rectness of  this  decison  of  the  question  directly  before  the  court  it 
is  unnecessary  to  say,  Mr.  Justice  Johnson  fully  assents.  But  he 
denies  unequivocally  most  of  the  other  doctrines  advanced  by  the 
court,  and  sums  up  what  he  considers  to  be  the  law  upon  the  sub- 
ject, in  the  following  propositions,  viz: 

"That  in  case  of  contracts,  it  [the  admiralty]  has  no  jurisdiction 
at  all  inpersonamf  except  as  incident  to  its  jurisdiction  in  rem. 

**  That  with  regard  to  the  contracts  of  shipwrights  and  material 
men  in  her  home  port,  the  vessel  cannot  be  subjected,  unless  by 
express  hypothecation  by  the  owner. 

"  That  on  her  voyage  and  where  the  master  is  destitute  of  other 
means  of  raising  the  necessary  funds,  she  may  be  so  subjected  by 
the  master  but  it  must  be  by  actual  hypothecation. 

•*  But  when  the  ship  has  been  sold  for  other  claims,  and  the  money 
is  in  the  registry,  so  that  the  master  no  longer  has  it  in  his  power 

ing  before  certain  jadksml  offioen  of  the  eUte.  (3  ReYieed  Statatee,  493.)  And  in 
the  cue  of  the  §hip  Robert  Fulton,  (1  Paine's  Reports,  620,)  it  was  held  that  the 
Diitrict  Coorts  in  this  stete,  as  eoarts  of  admiralty  have  a  concurrent  jorif  diction 
with  the  state  eoarts  to  enforce  this  lien  ;  and  that  the  right  to  mainUin  this  joris- 
diction  in  a  particular  case,  attaches  and  belongs  to  that  court  which  first  ezerci 
it,  and  takes  poaiession  of  the  thing. 
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to  raise  mooey  on  her  bottom  to  satisfy  demands  which  have  been 
legally  incurred,  cases  may  arise  in  which  the  claims  of  material 
men  and  shipwrights,  and  of  the  master  himself,  may  be  sustained 
without  actual  hypothecation." 

From  this  brief  analysis  of  the  opinion  of  Mr.  Justice  Johnson  it 
is  obvious  that,  in  his  judgment,  the  grant  of  admiralty  and  mari- 
time jurisdicuon  in  the  constitution  and  judicial  act,  ought  to  be 
construed  by  reference  to  the  acknowledged  limits  of  that  jurisdic* 
tion  in  England  at  the  time  when  the  constitution  was  framed. 

In  this  opinion,  he  has,  I  perceive,  the  concurrence  and  weighty 
support  of  the  distinguished  commentator  upon  American  Law»(a) 

Upon  the  uncertain  and  unsatisfactory  footing  here  exhibitedy 
this  subject  still  rests,  awaiting  the  authoritative  and  final  arbitra*^ 
ment  of  the  Supreme  Court  of  the  United  States. 

Any  attempt  therefore  to  mark  the  precise  limits  of  the  jurisdic* 
tion  of  the  admiralty  and  maritime  jurisdiction  of  the  District 
Courts  in  cases  either  of  tort  or  of  contract,  would  be  wholly  pre- 
mature. 

With  regard  to  contracts  it  may,  however,  with  safety  be  said, 
that  of  suits  in  rent,  for  the  recovery  of  seamen's  wages,  (The  Vir* 
gin,  8  Peters,  538)  ;(fr)  upon  marine  hypothecations ;  in  favor 
of  material  men  and  shipwrights,  against  a  foreign  ship,  or  a  do- 
mestic ship  when  actually  hypothecated  by  the  owner,  or  when 
a  lien  is  given  by  the  state  law ;  provided,  in  each  case,  the  mate- 
rials are  furnished  or  the  services  are  rendered  at  a  place  within 
the  ebb  and  flow  of  tide ;  (The  Planter,  7  Peters,  324 ;  The  Robert 
Fulton,  1  Paine,  620 ;)  and  of  suits  for  pilotage  on  the  high  seas,(o) 

(a)  Kent*8  Commentariei,  toI.  1,  [3d  Ed.]  p.  377. 

(6)  The  act  of  July  30,  1790,  (vol.  3,  p.  114,  §  6,)  reeogoizes  and  regulates  the 
ezeroise  of  the  juTisdiciion  of  the  District  Courts  in  this  class  of  cases.  See  also 
Sheppard  el  al.  v.  Taylor  et  oZ.,  (5  Peters,  675,)  where  it  is  held  that  a  suit  inpermh- 
nam  may  also  be  maintained. 

This  jurisdiction  does  not  extend  to  suits  for  wages  earned  on  waters  above  the 
ebb  and  flow  of  tide.     The  Steanuboat  Jefferson^  10  Wheat  423. 

(e)  The  only  case  I  have  met  with  of  a  proceeding  in  the  admiralty  for  pilotage 
in  this  country,  is  that  of  The  Schooner  Anne,  1  Mason,  508.  But  the  jurisdiction 
in  eases  where  the  service  has  been  performed  on  the  high  seas,  is  said  never  to 
have  been  questioned  in  England,  and  is  held  to  be  clear  and  unquestionable  here. 
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the  District  Courts,  as  instance  courts  of  admiralty,  possess  an  un- 
questioned jurisdiction. 

The  District  Courts  as  instance  courts  of  admiralty  have  cogni- 
zance, moreover,  of  all  claims  for  salvage,  in  cases  of  vessels  dere- 
lict at  sea,  and  in  cases  of  shipwreck.(a)  See  inter  aliis^  Mason  et 
at  V.  Ship  Blaireauj  2  Cranch,  240  ;  Peisch  et  al,  v.  Ware  et  aL, 
4  Cranch,  347 ;  Tyson  et  aL  v.  Prior ,  1  Gallison,  133;  Rowe  et 

al.  V,  The  Brig and  cargo,  I  Mason,  372 ;  The  ship  Tu>o 

Catharifies,  2  Mason,  319. 

It  seems  to  be  now  settled  in  England,  though  it  was  formerly 
questioned,  that  the  admiralty  possesses  jurisdiction  in  cases  of 
disagreement  among  part  owners,  as  to  the  employment  of  vessels. 
Abbot  on  Shipping,  part  1,  chap.  8,  which  see,  also,  for  the  limita- 
tions of  this  authority  and  the  rules  which  regulate  its  exercise  in 
the  English  admiralty. 

This  jurisdiction  was  exercised  in  the  case  of  WiUings  et  al.  v. 
Blight,  2  Peter's  Admiralty  Decis.  288,  and  as  far  as  I  have  disco- 
vered, its  possession  by  the  courts  of  this  country  to  the  same  ex- 
tent that  it  is  possessed  by  the  admiralty  courts  of  England,  has 
not  been  disputed.  But  in  a  recent  case  in  the  Circuit  Court 
for  the  District  of  Pennsylvania,  it  was  confessedly  carried  farther. 
In  England  the  court  of  admiralty  can  in  no  case  compel  a  sale  of 
the  vessel.  (See  Ouston  v.  Hebden,  1  Wils.  101  ;  Abbot  on  Ship- 
ping, part  1,  chap.  3.)  This  was  admitted  by  Mr.  Justice  Wash- 
ington to  be  the  settled  doctrine  in  that  country.  But  by  the  or- 
dinances of  Louis  XIV.,  (which  are  regarded  with  high  respect 
by  all  maritime  nations,  and  have  been  adopted  by  most  of  the 
nations  of  continental  Europe,)  in  case  of  disagreement  between 
equal  owners,  as  to  the  undertaking  of  a  particular  voyage,  one 
part  owner  may  force  his  partner  to  a  sale.  In  the  case  above  al- 
loded  to,  before  the  Circuit  Court  for  the  District  of  Pennsylvania, 
the  disagreement  respected  not  the  employment  of  the  vessel  in  a 
particular  voyage,  but  the  appointment  of  a  master.    Mr.  Justice 

(a)  SalTa|re  in  caws  of  re-capture  or  reicae  belongs  to  the  head  of  prize  jurisdic- 
tion as  a  jurisdiction  incident  thereto ;  and  is  sometimes  denominated  military  saL 
vage,  in  contradistinction  to  salYSge  in  cases  of  derelict  and  shipwreck,  which  is 
dJled  civil  salvage.    See  the  case  of  the  Adelide,  9  Cranch,  244. 
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WashingtoD  held,  that  the  case  was  substaDtially  embraced  by  the 
article  above  alluded  to  of  the  maritime  code  of  France ;  and  con- 
sidering it  as  constituting  a  part  of  the  maritime  law  of  nations 
— that  it  was  a  wise  and  equitable  provision — that  it  was  not 
inconsistent  with  the  commercial  state  of  this  country,  or  with 
any  law  that  should  govern  its  courts,  he  felt  himself  "*  not  only 
at  liberty,  but  bound  to  adopt  and  apply  it  to  the  case"  before  him ; 
and  he  accordingly  reversed  the  decree  of  the  District  Court,  and 
decreed  a  sale  of  the  vessel. (a) 

As  to  the  power  of  the  District  Courts,  as  courts  of  admiralty, 
independently  of  their  prize  jurisdiction,  to  entertain  petitory 
suits,  or  suits  in  which  the  mere  title  to  ships  is  brought  into  con- 
test and  sought  to  be  enforced  independently  of  any  possession 
which  has  previously  accompanied  or  sanctioned  the  title — as  well 
as  po89es$ory  suits,  or  suits  which  seek  to  restore  to  the  owner  the 
possession  of  which  he  has  been  unjustly  deprived,  see  The 
Schooner  TiUoUf  5  Mason,  465,  where  the  subject  is  fully  discussed 
by  Mr.  Justice  Story,  and  in  which  the  power  is  affirmed. 

It  is  an  important  rule  in  regard  to  all  admiralty  cases,  that  an 
appeal  suspends  the  sentence  altogether,  and  that  the  cause  is  to  be 
heard  and  decided  in  the  appellate  court,  according  to  the  existing 
law,  as  if  no  sentence  had  been  pronounced.  If,  therefore,  the  law 
under  which  a  sentence  of  condemnation  was  pronounced  is  re- 
pealed, after  the  sentence  in  the  court  below,  and  before  final  sen- 
tence in  the  appellate  court,  no  sentence  of  condemnation  can  be 
pronounced,  but  the  decree  of  the  court  below,  although  correct 
when  made,  must  be  reversed.  Teaton  et  al.  v.  The  United  States^ 
5  Cranch,  281.     The  UniUd  States  v.  Preston,  3  Peters,  57. 

A  foreign  consul  has  a  right  to  institute  a  proceeding  or  to  in- 
terpose a  claim  in  the  admiralty  in  a  case  involving  the  rights  of 
his  fellow-citizens  without  a  special  authority  from  those  for  whose 
benefit  he  acts ;  and  he  may  do  so  in  behalf  of  subjects  unknown 
of  his  nation.  But  he  cannot  receive  actual  restitution  of  the  thing 
in  controversy  without  such  special  authority ;  nor  can  restitution 
be  decreed  without  proof  of  the  individual  proprietory  interest. 

(a)  Datis  et  al.  ▼.  The  Brig  Seneeot  decided  in  April  1839,  and  leported  in  ibm 
National  Gazette. 
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The  Bello  Corrunes,  6  Wheat.  152.     The  Antelope.  10  Wheat  66. 
The  London  Packet^  I  Mason,  14. 
3.  As  courts  of  common  law  jurisdiction  the  District  Courts  pos* 


Fir$U  Exclusive  original  cognizance  of  all  seizures  on  land  or 
on  waters  not  navigable  from  the  ocean  by  boats  of  ten  or  more 
tons  burden,  made  under  the  laws  of  the  United  States. 

In  regard  to  seizures  of  this  description,  the  jurisdiction  of  the 
District  Courts  corresponds  with  that  of  the  court  of  exchequer  in 
England.  The  proceedings,  as  in  that  court,  are  instituted  by  in- 
formation in  rem,  and  the  trial  of  issues  of  fact  is  by  jury.(a) 
This  distinction  between  the  two  classes  of  seizures  specified  in 
the  judicial  act  was  first  authoritatively  recognized  in  the  case  of 
The  United  States  v.  The  Schooner  Betsey  et  aL,  4  Cranch,  443, 
and  was  subsequently  fully  explained  and  definitively  established 
in  the  case  of  I'he  Sarah,  8  Wheat.  391. 

Seconds  Exclusive  original  jurisdiction  of  all  suits  for  penalties 
and  forfeitures  incurred  under  the  laws  of  the  United  States. 

Under  the  various  prohibitory  statutes  of  the  United  States  de- 
nouncing penalties,  forfeitures  and  fines,  though  in  different  forms 
of  language,  it  is  not  always  easy  to  decide  whether  the  case  be- 
longs to  the  head  of  civil  jurisdiction,  and  is  therefore  exclusively 
cognizable  by  action  of  debt  or  information  of  debt  in  the  District 
Courts  ;  or  of  criminal  jurisdiction,  and  is  therefore  cognizable  in 
the  Circuit  Courts,  either  exclusively  or  concurrently  with  the 
District  Courts  according  to  the  severity  of  the  penalty,  forfeiture 
or  fine.  A  question  of  this  nature  arose  in  the  case  of  the  United 
States  V.  Mann,  1  Gallison,  8  and  177.  It  was  a  ciiminal  infor- 
mation in  the  Circuit  Court  for  an  alleged  violation  of  the  first  sec- 
tion of  an  act  of  January  9,  1809,  (one  of  the  embargo  acts,)  the 
language  of  which,  (applicable  to  this  question,)  is  as  follows :  "  the 
oflfenders,  their  aiders  and  abettors,  shall  upon  conviction  be  ad- 
judged guilty  of  a  high  misdemeanor  and  fined  a  sum  by  the  court 
before  which  a  conviction  is  had,  equal  to  four  times  the  value," 
&c. 

The  12ih  section  declares  that  all  penalties  and  forfeitures  in- 

(a)  See  post.  Practice  in  cases  of  seixiire. 
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eurred  by  force  of  the  act,  unkss  therein  otherwise  before  directed, 
may  be  prosecuted,  sued  for  aud  recovered  by  action  of  debt,  or 
by  iudictraent  or  information.  It  was  held,  that  the  first  section  in 
itself  considered,  created  an  offence  punishable  criminaliier  and 
cognizable  in  the  Circuit  Court :  and  that  admitting  it  to  fall  within 
the  description  of  "  penalty  and  forfeiture"  in  the  12th  section,  it 
was  also  within  the  exception  of  cases  •*  otherwise"  provided  for. 

The  language  of  the  first  section  was  considered  as  clearly  in* 
dicating  a  criminal  ofience.  It  speaks  of  the  conviction  of  the  of- 
fender ;  the  illegal  act  is  to  be  adjudged  a  high  misdemeanor ;  and 
the  punishment  prescribed  is  a  fine  to  be  imposed  by  the  court. 
It  was  supposed  also  that  the  question  had  been  indirectly  settled 
by  the  Supreme  Court  of  the  United  States,  in  the  case  of  The 
Onited  States  v.  Tykr^  7  Cranch,  285. 

Thirds  The  District  Courts  are  invested  with  jurisdiction  con- 
currently with  the  courts  of  the  several  states  and  the  Circuit 
Courts,  of  all  causes  where  an  alien  sues  for  a  tort  only  in  viola* 
tion  of  the  laws  of  nations^  or  a  treaty  of  the  United  States.  But 
in  regard  to  this  head  of  jurisdiction  I  have  not  met  with  any  ju« 
dicial  decision. 

Fourth,  These  courts  possess  jurisdiction,  concurrently  in  like 
manner  of  all  suits  at  common  law  where  the  United  States,  or  an 
officer  thereof  under  the  authority  of  an  act  of  Congress,  sue.  (a) 
The  most  important  suits  and  those  of  the  most  frequent  occur- 
rence of  this  nature  are  suits  against  delinquent  officers,  and  upon 
bonds  for  duties. 

The  judicial  decisions  relative  to  this  head  of  jurisdiction  have 
already  been  stated  in  treatijQg  of  the  jurisdiction  of  the  Circuit 
Courts. 

Fifth,  The  only  remaining  class  of  cases  over  which  the  9th 
section  of  the  judicial  act  confers  jurisdiction  upon  the  District 
Courts  is  that  of  all  suits  against  consuls,  or  vice-consuls,  except 
of  criminal  prosecutions,  where  the  punishment  may  exceed  the 
specified  degree*    This  jurisdiction  is  declared  to  be  exclusive  of 

(a)  We  have  alfeady  teen,  however,  that  of  raits  founded  upon  eeizorai  oa  land, 
and  for  penalties  and  forfeitures,  (which  are  also  raits  at  common  law,  where  the 
United  Statee  sue,)  the  jarisdiction  of  the  District  Coorts  is  exclusive. 
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the  state  courts.  The  terms  by  which  it  is  delegated,  it  will  be 
observed,  embrace  both  criminal  and  civil  suits.  And  by  the  11th 
section  of  the  judicial  act,  it  is  declared  that  the  Circuit  Courts 
**  shall  have  exclusive  cognizance  of  all  crimes  and  offences  cogniz- 
able under  the  authority  of  the  United  States,  except  where  this 
act  otherwise  provides,  or  the  laws  of  the  United  States  shall 
otherwise  direct,  and  concurrent  jurisdiction  with  the  District 
Courts  of  the  crimes  and  offences  cognizable  therein."  The  effect 
of  these  two  provisions  construed  independently  of  the  constitution, 
and  of  the  13th  section  of  the  judicial  act,  would  obviously  be  to 
confer  on  the  District  Courts  exclusive  jurisdiction  of  all  civil  suits 
against  consuls,  and  vice-consuls,  and  upon  the  District  Courts  and 
Circuit  Courts  conjointly,  exclusive  jurisdiction  of  all  offences  com- 
mitted by  these  functionaries.  But  the  constitution,  (art.  1,  §  2,) 
provides  that,  ^  the  Supreme  Court  shall  have  original  jurisdiction 
in  all  cases  afiecting  ambassadors,  and  other  public  ministers  and 
consuls;^  and  the  18th  section  of  the  judicial  act  declares  that  the 
Supreme  Court  shall  have  "  original  but  not  exclusive  jurisdiction" 
in  all  suits  in  which  '*  a  consul  or  vice-consul  shall  be  a  party." 
The  ninth  and  eleventh  sections  must  therefore  be  construed  in  sub- 
ordination to  these  provisions  ;  and  the  jurisdiction  of  the  District 
and  Circuit  Courts  conferred  by  those  sections,  is  thus  rendered 
concurrent  with  that  of  the  Supreme  Court.  And  such  seems  to 
have  been  the  views  of  the  subject  taken  by  the  Circuit  Court  of 
the  United  States  for  the  district  of  Pennsylvania,  in  the  case  of 
the  United  States  v.  Ranara,  2  Dallas,  297. 

4.  As  courts  of  equity,  the  jurisdiction  of  the  District  Courts,  is, 
as  we  have  seen,  exceedingly  limited,(a)  insomuch  that  it  has 
often  been  said  in  general  terms  that  they  have  no  equity  jurisdic- 
tion. Indeed,  before  the  act  of  May  16,  1820,  conferring  equity 
jurisdiction  in  a  particular  case,  (see  ante  p.  132,)  this  was  strictly 
true:  because  the  general  authority  conferred  upon  the  district 
judge  by  the  judicial  act,  (see  ante  p.  131,)  to  grant  injunctions 
where  the  party  has  not  had  sufficient  time  to  apply  to  the  Circuit 

(«)  Thmt  is  of  those  not  inrested  with  the  original  jurisdiction  of  Uie  Circuit 
Courts ;  of  which,  see  post. 
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Court,  and  whu^h,  when  granted,  arc  to  continue  only  until  the 
next  succeeding  session  of  the  Circuit  Court,  (unless  longer  con- 
tinued by  order  of  that  court,)  amounts  to  nothing  more  than  a 
power  to  do  a  particluar  act  auxiliary  to  the  jurisdiction  of  the 
Circuit  Courts.  In  fact,  this  power  is  to  be  considered  as  con- 
ferred upon  the  district  judge,  rather  in  his  capacity  as  a  member 
of  the  Circuit  Court,  than  as  the  judge  of  the  District  Court ;  and 
being  exorcised  in  suits  prosecuted  in  the  Circuit  Court,  the  injunc- 
tion of  course  issues  from  that  court.  The  only  decision  I  have 
met  with  relative  to  this  authority,  is  in  the  case  of  Parker  v.  The 
Judges  of  the  Circuit  Court  of  Maryland^  (12  Wheat,  661.)  In 
that  case  several  sessions  of  the  Circuit  Court  had  elapsed  after 
the  injunction  was  granted  by  the  district  judge.  No  order  had 
been  made  at  the  next  succeeding  term  for  its  continuance  ;  but 
two  successive  motions  had  been  made  at  subsequent  sessions,  to 
dissolve  the  injunction  :  which  motions  were  denied.  The  ques- 
tion was,  whether  the  injunction  was  to  be  considered  as  still  in 
force  ;  and  it  was  held,  that  as  it  had  obviously  been  regarded  and 
treated  by  the  Circuit  Court  as  subsisting  and  valid,  and  as,  in  re- 
fusing to  dissolve  it,  the  court  had  expressly  declared  its  opinion 
in  favor  of  its  justice  and  propriety,  it  ought  to  be  regarded  asr 
having  been  virtually  continued  or  renewed,  (a) 

(a)  Bj  the  bankrupt  act  passed  at  the  late  extra  session  of  Congress  the  Distriot 
Coart^are  invested  with  "jurisdiction  in  all  matters  and  proceedings  inbankraptcy 
arising  under  this  act,  and  anj  other  act  which  may  boreafler  be  passed  on  the  soIh 
jeet  of  bankruptcy."  And  this  jurisdiction  is  declared  to  extend  to  all  cases  and 
controversies  in  bankruptcy,  arising  between  the  bankrupt  and  any  creditor  or  crcdi. 
tors,  who  shall  claim  any  debt,  or  demand  under  the  bankruptcy ;  to  all  cases  and 
controversies  between  such  creditor  or  creditors,  and  the  assignee  of  the  estate, 
whether  in  office  or  removed ;  to  all  cases  and  controversies  between  such  assignee 
and  the  bankrupt*,  and  to  all  acts,  matters,  and  things  to  be  done  under  and  in  virtue 
of  the  bankruptcy,  until  the  final  distribution  and  settlement  of  the  estate  of  the 
bankrupt,  and  tho  close  of  the  proceedings  in  bankruptcy,  and  the  District  Court  in 
each  district  is  required,  from  time  to  time,  **  to  prescribe  suitable  rules  end  regula. 
tions,  and  forms  of  proceeding  in  all  matters  of  bankruptcy."  Several  of  the  pnv 
visions  of  this  act  were  strenuously  objected  to  in  its  passage  through  the  two  houses 
of  Congress,  even  by  many  of  those  who  were  friendly  to  the  measure  in  the  ab. 
stract,  and  several  of  those  who  voted  for  it,  declared  that  they  did  so  reluctantly, 
and  only  in  the  hope  that  it  would  be  essentially  modified  at  the  approaching  session 
of  Congress.    The  act,  by  the  terms  of  it,  is  not  to  take  efifect  until  February  next ; 
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OF   CERTAIN   DISTRICT  COURTS   POSSESSING   EZTRAORDDTART   ItTKIS- 

DICTIOlf. 

By  the  judicial  act,  the  several  states  then  in  existence,  with  the 
exception  of  North  Carolina  and  Rhode  Island,  which  had  not 
then  formally  acceded  to  the  Union,  were  divided  into  thirteen  ju- 
dicial jdistricts.  Each  of  these  districts  consisted  of  an  entire 
state,  except  that  Massachusetts  was  divided  into  two  districts,  de- 
nominated, the  one,  the  Massachusetts  district,  and  the  other  the 
Maine  district ;  and  the  state  of  Virginia  was  divided  into  the 
Virginia  district  and  the  Kentucky  district ;  and  a  District  Court 
was  established  in  each.  Eleven  of  these  thirteen  districts,  col- 
lectively, were  divided  into  three  circuits.  The  two  districts  ex- 
cluded from  this  arrangement,  were  those  of  Maine  and  Ken- 
tucky :  and  in  order  to  remedy  what  would  otherwise  have  been  a 
very  defective  provision  for  the  exercise  of  the  judicial  power  of 
the  United  States  over  these  portions  of  the  national  territory,  it 
was  by  the  tenth  section  of  the  judicial  act  enacted  as  follows,  viz : 
**  That  the  District  Court  in  Kentucky  district,  shall,  besides  the 
jurisdiction  aforesaid,  have  jurisdiction  of  all  other  causes  except  of 
appeals  and  writs  of  error  hereinafter  made  cognizable  in  a  Cir- 
cuit Court,  and  shall  proceed  therein  in  the  same  manner  as  a  Cir- 
cuit Court ;  and  writs  of  error  and  appeals  shall  lie  from  decisions 
therein  to  the  Supreme  Court  in  the  same  causes,  as  from  the  Cir- 
cuit Court  to  the  Supreme  Court,  and  under  the  same  regulations. 
And  the  District  Court  in  Maine  district,  shall,  besides  the  jurisdic- 
tion herein  before  granted,  have  jurisdiction  of  all  causes  except 
of  appeals  and  writs  of  error  hereinafter  made  cognizable  in  a 
Circuit  Court,  and  shall  proceed  therein  in  the  same  manner  as  a 
Circuit  Court :  and  writs  of  error  shall  lie  from  decisions  therein. 


and  its  (^Mntion  is  nnderatood  to  have  been  postponed  to  so  late  a  day,  for  tbe  ex- 
press porpose  of  afibrdin^  an  opportnnity  for  its  preTioos  amendment. 

One  of  the  provisions  objected  to  by  one,  at  least  of  those  who  voted  for  the 
measure,  (as  appears  by  the  newspaper  reports  of  the  debates  upon  it,)  is  that  above 
cited,  conferringr  jurisdiction  on  the  District  Courts  in  snits  for  the  collection  of  debts 
due  by  the  bankrupt.  Under  these  circumstances  it  would  be  premature  and  un- 
wise to  comment  on  the  jurisdictbn  confened  by  it,  of  to  attempt  to  indicate  the 
proper  oomse  of  proceeding  under  it. 
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to  the  Circuit  Court  in  the  District  of  Massachusetts,  ia  the  same 
mauoer  as  from  other  District  Courts  to  their  respective  Circuit 
Courts." 

And  by  Che  twelfth  section,  which,  as  we  have  seen,  provides 
for  the  removal  of  causes  in  certain  cases  from  the  state  courts  to 
the  next  Circuit  Court  where  the  suit  is  pending,  it  is  also  provided 
that  if  such  suit  shall  be  pending  in  the  district  of  Maine,  it  shall 
be  removed  '*  to  the  District  Court  next  to  be  holden  therein,"  and 
if  in  the  Kentucky  District,  *'  to  the  District  Court  next  to  be  holden 
therein." 

These  districts  having  since  been  erected  into  independent  states, 
are  now,  as  we  have  seen,  incorporated,  the  former  into  ihefirst, 
and  the  latter  into  the  etghth  circuits,  and  the  District  Courts  have 
been  divested  of  their  extraordinary  powers.  But  in  nearly  all  of 
the  new  districts  which  have  subsequently,  from  time  to  time,  been 
created,  the  District  Courts  have  been  invested  with  the  same  ex- 
traordinary jurisdiction  which  was  originally  conferred  upon  those 
of  Maine  and  Kentucky. 

We  have  seen,  however,  as  the  result  of  recent  legi8lation,(a) 
that  there  are  now  six  districts,  and  six  only,  in  which  the  District 
Courts  possess  this  jurisdiction.     These  are, 

The  Western  District  of  Virginia ; 

The  Western  District  of  Tennessee,  or  District  of  West  Ten- 
nessee, (as  it  is  also  denominated  in  some  of  the  acts  of  Con- 
gress;) 

The  Middle  District  of  Alabama  ; 

The  Northern  District  of  Alabama  ; 

The  Western  District  of  Mississippi ;  and 

The  Western  District  of  Louisiana. 

As  it  regards  the  provisions  made  for  the  re-examination  of  the 
final  judgments  and  decrees  of  these  courts,  by  writ  of  error  and 
appeal,  there  is  some  diversity  among  them,  which  has  already 
been  stated  in  treating  of  the  Circuit  Courts.(a) 

Removal  of  cauBes  from  State  Courts.]  A  few  additional  ob- 
servations upon  detached  points  will  conclude  this  brief  exposition 
of  the  jurisdiction  of  the  class  of  District  Courts  under  considera- 

(a)  Ante  p.  41,  et  teq* 
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tioD.  As  they  possess  the  united  powers  of  the  District  Courts 
proper,  and  of  the  Circuit  Courts  as  courts  of  original  jurisdiction, 
it  will  readily  occur  to  ihe  student  that  the  judicial  decisions  rela- 
tive to  the  jurisdiction  both  of  the  District  and  Circuit  Courts,  ex- 
cept such  as  concern  the  appellate  power  of  the  latter  are  appli- 
cable to  them.  No  peculiar  difficulty,  therefore,  can  occur  in  de- 
termining whether  a  given  case  falls  within  the  scope  of  their 
powers.  But  with  respect  to  one  of  the  modes  by  which  jurisdic- 
tion is  acquired  by  the  Circuit  Courts,  there  may,  as  it  regards 
these  courts,  be  room  for  doubt.  I  refer  to  removals  from  the  state 
courts,  in  virtue  of  the  12lh  section  of  the  judicial  act. (a)  This 
section  in  terms  authorizes  removals  onlv  to  the  Circuit  Courts, 
and  to  the  District  Courts  of  Maine  and  Kentucky  ;  which  two 
District  Courts,  as  we  have  seen,  were  the  only  ones  invested  by 
the  judicial  act  with  extraordinary  jurisdiction.  None  of  the  acts 
conferring  extraordinary  powers  upon  the  courts  of  which  we  are 
now  treating  contain  any  provision  upon  this  subject.  The  ques- 
tion then  is,  whether  the  provisions  of  the  12lh  section  are  appli- 
cable to  these  courts.  I  do  not  recollect  to  have  met  with  any 
judicial  notice  of  this  question,  nor  am  I  apprized  whether  the  prac- 
tice prevails  of  removing  causes  to  these  courts.  The  absence 
of  any  reported  decision  upon  the  question,  may  indeed  be  owing 
to  the  fact,  that  no  doubt  has  been  entertained  relative  to  it.  The 
language  of  this  section  however  is  certainly  not  strictly  applica- 
ble to  these  courts,  and  Congress,  it  seems,  deemed  it  necessary,  in 
order  to  secure  to  suitors  the  right  of  removal  to  the  District 
Courts  of  Maine  and  Kentucky,  expressly  to  authorize  such  re- 
moval. But  on  the  other  hand,  it  is  hardly  to  be  imagined  that  it 
was  the  intention  of  Congress,  without  any  necessity  for  so  doing, 
to  exclude  so  large  a  proportion  of  suitors  from  the  privileges  se- 
cured by  this  section,  and  it  is  presumed  that  no  such  exclusion 
was  designed.  A  majority  of  these  courts,  as  we  have  seen,  have 
their  extraordinary  jurisdiction  conferred  upon  them  by  acts  ex- 
pressly  referring  to  the  Kentucky  District  as  an  exemplar.  And 
Bs  the  provisions  of  the  12th  section  expressly  embrace  the  court  for 
that  district,  it  was  probably  thought  that  these,  as  well  as  the 
other  provisions  of  the  judicial  act,  would  be  reached  by  this  gene- 

(a)  Sae  ante,  p,  59. 
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ral  reference.  Nor  is  any  reason  perceived  why  it  mi^t  not  well 
have  been  so  considered.  One  of  the  powers  conferred  upon  the 
court  for  the  Kentucky  District,  was  to  take  cognizance  of  certain 
causes  brought  before  it  by  removal  from  state  courts  ;  and  the 
newly  erected  courts  were  to  have  all  the  powers  of  this  court 
The  terms  of  the  grant,  therefore,  were  comprehensive  enough 
to  include  this  as  well  as  its  other  powers.  But  unless  suitors 
were  permitted  to  remove  their  causes,  the  means  would  be  want- 
ing to  bring  this  power  into  action.  The  right  of  removal  might 
therefore  well  be  considered  as  implied.  But  it  will  be  perceived 
that  this  reasoning  is  in  principle  equally  applicable  also  to  the 
other  courts  whose  extraordinary  jurisdiction  is  conferred  by  re- 
ference directly  to  the  Circuit  Courts.  If,  therefore,  the  reasoning 
is  sound,  it  will  follow  that  causes  may  be  removed  from  slate 
courts  to  the  District  Courts  in  question  in  the  same  manner  as  to 
the  Circuit  Courts. 

As  it  regards  (hose  districts  which  comprise  entire  states,  the 
exercise  of  this  privilege  can  be  attended  with  no  difficulty.  But 
in  the  districts  consisting  of  a  part  only  of  a  state,  the  residue  of 
which  forms  a  separate  district,  in  which  there  is  a  Circuit  Court, 
it  may  at  first  view  appear  to  be  otherwise.  The  removal  is  to 
be  made  into  the  court  next  to  be  held  **  in  the  district  where  the 
suit  is  pending"  But  when  it  has  been  commenced  in  a  Superior 
Court  whose  iurisdiction  extends  throughout  the  state,  the  cause 
may,  in  a  general  sense,  be  said  to  be  pending  as  much  in  one  dis- 
trict as  in  the  other  ;  and  then,  it  may  be  said,  there  is  no  criterion 
bv  which  It  can  be  determined  to  which  of  the  two  national  courts 
the  removal  ought  to  be  made.  It  is  believed,  however,  that  no 
such  embarrassment  can  in  general  exist.  When  the  action  is 
local  in  its  nature,  as  ejectment,  or  trespass  quare  elausum  fregitf 
the  removal  ought  doubtless  to  be  made  to  the  court  of  the  district 
in  which  the  cause  of  action  arose.  In  transitory  actions,  the 
place  of  the  defendant's  arrest  or  of  the  service  of  process  upon 
him,  would,  it  is  believed,  bo  sufficient  to  determine  the  jurisdic- 
tion. When,  indeed,  there  are  several  defendants  in  a  transitory 
action,  residing  partly  in  one  district  and  partly  in  the  other,  the 
case  might  not  be  free  from  difficulty.  But  that  this  difficulty  wag 
not  considered  insurmountable  by  Congress  is  obvious  from  the 
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fact  (hat  r^ovals  were  expressly  authorized  to  the  District  Courts 
of  Maine  and  Kentucky,  in  the  same  general  terms  as  were  em* 
ployed  in  relation  to  the  Circuit  Courts. 

Of  the  power  of  the  judges  of  this  description  of  courts  to  grant 
injunctionsJ]  It  is  very  clear  that  the  limited  authority  conferred 
upon  the  judges  of  the  district  courts  to  grant  injunctions  by  the 
act  of  February  13,  1807,  (see  antCt  p.  132.)  is  wholly  inapplica* 
Ue  to  the  judges  of  the  class  of  courts  of  which  we  are  now  treat- 
ing ;  and  it  is  equally  clear  that  these  courts  are  invested  with  all 
the  powers  to  grant  those  writs  which  belong  to  Circuit  Courts^ 
But  do  the  several  judges  of  these  District  Courts  possess  the 
authority  in  vacation  to  grant  them  ?  This  is  a  question  upon 
which  1  have  not  met  with  any  authoritative  expression  of  judicial 
opinion,  and  which  appears  not  to  be  free  from  difficulty.  Under 
the  general  delegation  to  the  Circuit  Courts  of  equity  jurisdiction, 
the  power  to  grant  injunctions  would  doubtless  have  been  consid- 
ered as  implied  ;  and  if  not,  it  is  conferred  by  the  14th  section  of  the 
judicial  act,  conferring  upon  the  courts  of  the  United  States  power 
to  issue,  in  addition  to  certain  specified  writs,  all  other  units  neces^ 
sary^  for  the  exercise  of  their  respective  jurisdictions.  But  it  was 
deemed  necessary  as  we  have  seen,  {ante^  p.  12,)  nevertheless,  by  the 
act  of  March  2,  1793,  expressly  to  confer  upon  the  se^exdX  judges  of 
the  Supreme  Court  the  power  to  grant  these  writs  in  cases  where 
they  might  be  granted  by  the  Supreme  or  a  Circuit  Court.  The 
authority  of  a  judge  in  the  Supreme  Court  therefore,  in  this  re- 
spect, does  not  result  from  the  fact  of  his  being  a  member  of  a  court 
possessing,  as  such,  the  same  authority,  but  is  a  substantive  inde- 
pendent power,  specially  conferred  upon  the  individual ;  and  hencct 
it  may  be  argued,  a  judge  of  a  District  Court  invested  with  the 
powers  of  a  Circuit  Court,  cannot,  without  a  like  special  authority, 
exercise  the  power  except  when  acting  as  a  court.  It  is  however 
not  altogether  unworthy  of  remark,  that  the  cases  are  in  one  re- 
spect dissimilar :  for  while  a  District  Court  is  composed  of  a  single 
judge,  it  is  otherwise  with  the  Circuit  Court :  and  though  it  may 
be  quite  clear  that  the  possession  of  the  power  in  question  by  a 
court  consisting  of  more  than  one  judge  would  not  imply  the  pos- 
session of  it  by  one  of  the  several  members  of  the  court,  it  may  be 
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less  so  in  the  case  of  a  court  consisting  of  but  one  judge.  Indeed 
if  the  maxim  which  prevails  in  England  and  New  York,  viz.  that 
the  Court  of  Chancery  is  always  open,  is  applicable  to  these  Dis- 
trict Courts,  there  would  then  seem  to  be  little  room  to  doubt  in 
this  respect  in  regard  to  them !  because  the  judge  whenever  he 
might  act,  would  be  considered  as  exercising  the  power  of  the 
caurL  But  it  is  said  at  least  of  the  Circuit  Courts,  that  they  are 
not  to  be  considered  Open  either  on  the  law  or  on  the  equity  side, 
except  in  term.(a)  Assuming  this  to  be  true  also  of  the  District 
Courts  possessing  equity  jurisdiction,  the  only  question  is,  whether 
the  delegation  in  general  terms  to  the  courts  of  "jurisdiction  of  all 
causes,  except  appeals  and  writs  of  error, cognizable  in  a  Cir- 
cuit Court,**  in  which  cau.«es  they  are  to  proceed  ••  in  the  same 
manner  as  a  Circuit  Court,"  implies  a  power  in  the  severe)  judges 
thereof  to  grant  injunctions.  In  view  of  the  fact  that  the  courts  in 
question  are  required  to  hold  but  three  or  four  sessions  a  year,  and 
considering  the  great  importance  of  this  power  as  a  means  of  pre« 
venting  injustice,  and  in  some  cases  irreparable  mischief;  consid- 
ering in  short,  how  necessary  this  power  is  to  bring  into  full  and  ben* 
eficial  operation  an  entire  branch  of  the  jurisdiction  of  these  conrts, 
and  how  imperfect  would  be  their  action  in  this  respect  without 
it, — the  inference  would  seem  to  be  very  strong,  if  not  indeed  irre- 
sistible, that  Congress  intended  to  confer  it,  and  that  if  a  special 
enactment  had  been  considered  requisite  for  this  purpose,  such  an 
enactment  would  have  been  made.  This  power  was  repeatedly 
exercised  in  the  Northern  District  of  New- York,  before  the  recent 
establishment  of  a  Circuit  Court  therein. 

(a)  See  the  case  of  Chritwold  v.  HMf  1  Fdoe,  390,  in  which  thi«  is  easiia%  said 
by  Mr.  Jastice  ThompsoD,  and  it  would  seem  indeed  almost  necessarOj  to  resalt 
from  the  sfmcfttre  of  these  courts ;  being^  constitated  of  a  plurality  of  judges,  one  of 
whom,  moreover,  is  commonly  a  non-resident  of  the  district.  But  if  there  is  no  other 
reason  for  this  diflbrenoe  between  the  English  Court  of  Chancery  and  the  Cirenit 
Courts,  it  would  not  follow  that  the  District  Conrts  invested  with  equity  jnrisdictnm 
are  not  to  be  deemed  at  all  times  open  as  such,  nor  does  any  sufficient  reason  occur 
why  they  should  not  be  so  considered.  The  constitution  and  the  laws  under  which 
these  courts  exercise  their  functfons  in  equity  are  almost  wholly  silent  with  regard  to 
every  thing  except  the  limits  of  their  jnrii»dietion ;  and  they  habitually  look  to  the 
laws  and  usages  which  regulate  the  English  chancery  for  guidance  in  other  particn- 
km,  and  adopt  them  where  they  are  applicable. 
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CHAPTER   IV. 

OP    THE    TERRITORIAL    COURTS. 

In  virtue  of  the  third  section  of  the  fourth  article  of  the  constw 
tution  of  the  United  States,  by  which  it  is  declared  that,  •'  The  Con- 
gress shall  havcpower  to  dispose  of,  and  make  all  needful  rules  and 
regulations,  respecting  the  territory  or  other  property  belonging  to 
the  United  States,"  the  United  States  possess  plenary  and  undivided 
sovereignty  over  the  Territories  of  the  United  States.  In  the  exer- 
cise of  this  power,  Congress  has  defined,  and,  with  certain  excep- 
tions of  minor  importance,  and  certain  matters  of  detail,  regulated 
the  exercise  of,  the  judicial  power  in  these  territories. 

In  the  Tebr/tort  of  Florida,  the  judicial  power  of  the  terri- 
tory is  vested  in  the  ^  Superior  Courts,"  and  in  such  inferior  courts, 
and  justices  of  the  peace  as  the  legislative  council  of  the  territory 
may,  from  time  to  time  establish. 

The  terriiory  is  divided  into  five  judicial  districts,  for  each  of 
which  there  is  a  superior  court,  consisting  of  one  judge.  These 
judges,  collectively,  constitute  a  court  of  appeals,(a)  for  the  re- 
view of  the  final  decisions  of  the  several  superior  courts. 

(a)  There  may  be  room  for  doubt  whether  the  judge  of  the  Appalachicolai  District 
IB  a  member  of  the  court  of  appeals.  The  court  in  this  district  was  entablished  by 
the  act  of  July  7,  1838 ;  and  though  the  act  invests  the  judge  with  the  **  same  juris, 
diction  and  powers,"  and  'imposes  on  him  the  same,  "  duties  and  liabilities,  as  are 
now  possessed  by  the  judges  of  the  superior  courts  respectively,  in  the  Territory  of 
Florida,**  it  does  not  in  terms  constitute  him  a  member  of  the  court  of  appeals. 
This  is  a  distinct  court,  exercising,  collectively,  powers  not  possessed  by  the  judges  sev- 
erally, as  judges  of  the  Superior  Courts.  It  would  seem  to  be  questionable  tliere. 
fora  whether  the  above  recited  reference  to  their  powers  as  such  judges,  is  sufficient 
to  confer  oa  the  judge  of  the  Appalachicola  district  authority  to  sit  in  the  court  of  ap- 
peali. 
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)By  the  act  of  May  15»  1826»  the  superior  courts  are  invested 
'#ith  ori^nal  jurisdiction  in  all  civil  causes  in  law  and  equity, 
whether  arising  under  the  laws  of , the  territory  or  otherwise, 
where  the  sum  in  controversy  shall  amount  to  one  hundred  dot- 
lars ;  and  original  and  exclusive  cognizance  of  all  civil  causes  of 
admiralty  and  maritime  jurisdiction,  including  all  seizures  under 
the  laws  of  impost,  navigation,  or  trade  of  the  United  States, 
whether  such  seizures  be  made  on  land  or  water  1  and  all  suits  for 
penalties  and  forfeitures  incurred  under  the  laws  of  the  United 
States ;  and  original  but  not  exclusive  jurisdiction,  of  all  suits  in 
which  the  United  States  shall  be  a  party,  whatever  may  be  the 
amount  in  controversy.  The  superior  courts  are  also  clothed 
with  appellate  jurisdiction  in  all  civil  Causes,  originating  in  the  in- 
ferior courts  of  the  territory  t  with  original  and  exclusive  jurisdic- 
tion of  all  crimes  and  offences  committed  against  the  laws  of  the 
territory,  where  the  punishment  shall  be  death ;  with  original  and 
appellate  jurisdiction  of  all  other  crimes  and  oflfences  against  the 
laws  of  the  territory ;  and  orighial  and  exclusive  jurisdiction  of  all 
crimes  and  offences  which  BhallJ[)e  cognizable  under  the  authority 
of  the  United  States,  committed  within  the  respective  judicial  dis« 
trictsi  or  on  the  high  seas^ 

The  superior  courts,  and  court  *of  appeals,  in  term,  and  the 
judges  in  vacation  are  expressly  empowered,  in  all  civil  and  crimi- 
nal causes,  to  issue  writs  of  habeas  corpus,  of  error,  of  certiorari, 
-of  mandamus,  of  prohibition,  of  scire  facias,  and  of  quo  warranto, 
according  to  the  rules  and  principles  of  law.  The  superior  courts 
are  also  expressly  authorized  to  grant  new  trials  for  the  reasons 
for  whiob  new  trials  are  usually  granted  in  courts  of  law. 

From  the  final  decisions  of  the  soperior  courts,  writs  of  ef  ror 
and  appeals  lie,  to  the  court  of  appeals,  where  the  matter  in  dis- 
pute amounts  to  the  sum  or  value  of  one  hundred  dollars — in  all 
civil  causes  of  admiralty  and  maritime  jurisdiction ;  in  all  causes 
of  seizure  under  the  laws  of  impost,  navigation,  and  trade,  of  the 
United  States ;  in  all  suits  for  penalties  and  forfeitures  incurred 
under  the  laws  of  the  United  States :  in  all  suits  in  which  the 
United  States  are  a  party ;  in  all  civil  causes,  in  law  and  equity, 
arising  under  the  constitution  and  laws  and  treaties  of  the  United 
States ;  in  all  civil  eases  affecting  ambassadors,  or  other  public 
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ministers  'and  consuls ;  in  controversies  between  citizens  of  the 
different  states,  and  between  aliens  and  citizens  of  the  United- 
States, — "  in  the  same  manner,  and  under  the  same  regulations  a» 
appeals,  (a)  are  directed  to  be  taken  from  a  District  to  a  Circuit 
Court  of  the  United  States  :^  and  from  the  final  decisions  of  the 
court  of  appeals  *'  in  all  such  cases,"  writs  of  error  and  appeals  lie  U> 
the  Supreme  Court  of  the  United  States,  *'  in  the  same  manner,  and 
under  the  same  restrictions  and  regulations,  as  writs  of  error  and 
appeals  are  directed  to  be  taken  from  the  Circuit  Courts  of  the 
United  States :"  and  by  the  subsequent  act  of  July  14, 1832,  (vol. 
8,  p.  707,)  it  is  declared  **  that  appeals  and  writs  of  error  may  be 
taken  and  prosecuted,  in  all  cases  from  the  decisions  and  judgments 
of  the  highest  court  of  said  territory  to  the  Supreme  Court  of  the 
United  States,  where  the  amount  in  controversy  exceeds  one  thou- 
sand dollars." 

In  all  other  cases,  writs  of  error  and  appeals  may  be  taken  and 
prosecuted  from  the  superior  court  to.  the  court  of  appeals,  in  the 
manner  directed  by  the  legislative  council  of  the  territory. 

The  regulations  prescribed  by  the  10th,  20th,  21st,  22d,  28d, 
and  24th  sections  of  the  judiciary  act  of  24th  Sept.  1780,  (vol.  2, 
p.  56,)  and  of  12th  December,  1794,  (vol.  2,  p.  452,)  are  ex- 
pressly adopted  with  respect  to  writs  of  error  and  appeals  from  the 
superior  courts  to  the  court  of  appeals,  and  from  the  latter  court  to 
the  Supreme  Court. 

It  is  also  further  provided  that  the  provisions  of  the  twenty-fifth 
section  of  the  judiciary  act,  giving  a  writ  of  error  in  certain  cases 
from  the  highest  court  of  law  and  equity  of  any  state,(&)  shall  be. 
applicable  in  the  same  manner  to  the  highest  courts  of  law  and 
equity  having  jurisdiction  of  the  subject  matter,  in  this  territory. 
This  provision  is  contained  in  the  second  section  of  the  act  of 

(a)  Writs  of  error  seem  to  haye  been  omitted,  in  fnunin  jf  this  cknie,  from  inad-' 
Tcrtence.  It  forms  a  part  of  section  5  of  the  act  of  May  15,  1826 ;  and  the  section 
commences  by  giving  a  writ  of  error  and  appeal.  It  is  presumed  therefore  that  the 
term  appeals  in  this  clause  would  be  considered  by  the  courts  as  descriptiye  of  the 
nature  and  not  of  the  form  of  the  remedy  in  question,  and  construed  to  include  writs 
of  error. 

(6)  See  ante  p.  18. 
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July  14,  1832,  <vol.  8,  p.  *I01.)  It  seems  to  have  been  drawn 
under  the  erroneous  impression  that  the  25th  section  of  the  judi- 
dary  acl  authorized  appeals  as  well  as  writs  of  error.  But  by  the 
next  section  of  the  same  act  it  is  provided  that  '*  the  regulations 
prescribed  by  the  second  section  of  the  act,  entitled  •  an  act  in  ad- 
dition to  an  act,  entitled  an  act  to  amend  the  judicial  system  of  the 
United  States,*  approved  the  third  of  March,  1803,  as  far  as  said 
regulations  shall  be  practicable,  shall  be  observed  in  respect  to  all 
writs  of  error  and  appeals  from  the  said  court  of  appeals  in  the 
said  territory  and  the  Supreme  Court  of  the  United  States."  The 
act  here  referred  to,  it  will  be  recollected,  gave,  for  the  first  time, 
an  appeal  to  the  Supreme  Court  from  the  subordinate  national 
courts,  but  not  from  the  state  courts.(a)  Possibly,  the  courts  may 
feel  constrained  to  hold  it  to  have  been  the  intention  of  Congress, 
by  this  act  of  1832,  to  give  an  appeal  as  well  as  a  writ  of  error 
from  (he  court  of  appeals  in  Florida,  in  cases  falling  within  the 
25th  section  of  the  judiciary  act. 

•  For  each  of  the  five  judicial  districts  there  is  a  judge,  clerk, 
marshal,  and  district  attorney,  appointed  by  the  President  and 
Senate  of  the  United  States,  for  the  term  of  four  years. 

See  the  acts  of  March  3,  1823 ;  May  26,  1824,  (vol.  7,  p.  292); 
May  15,  1826;  May  23,  1828,  (vol.  8,  p.  76 ;)  July  7, 1838,  vol. 
9,  p.  885« 

See  also,  as  to  the  power  of  the  judges  to  appoint  special  terms 
of  the  court  of  appeals ;  as  to  the  times  and  places  for  the  holding 
of  certain  courts;  as  to  the  removal  of  criminal  causes  from  the 
southern  district  for  trial,  <fec.,  the  acts  of  Feb.  25,  1836,  vol.  9,  p. 
301,  and  of  July  2,  1836,  lb.  p.  447. 

The  above  cited  act  of  May  23,  1828,  requires  the  judge  of  the 
southern  district  to  reside  at  the  island  of  Key  West,  and  to  hold 
stated  sessions  there  on  the  first  Mondays  of  May  and  November, 
annually,  and  such  other  intermediate  sessions,  from  time  to  time, 
as  he  may  deem  advisable.  This  act  also  contains  important  regu« 
lalions  relative  to  wrecks. 

Thb  Territobt  op  Wisconsin  was  established  and  organized 
by  the  act  of  April  20th,  1836,  (vol.  9,  p.  310.)    By  the  9th  section 

(a)  See  itete  p.  14. 
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of  this  act  it  is  enacted  as  fdloMfs :  *^  The  judicial  power  of  th0 
said  territory  shall  be  vested  in  a  Supreme  Court,  District  Courts* 
Probate  Courts,  ^nd  in  justices  of  the  peace.  The  Supreme  Court 
ilhall  consist  of  a  chief  justice  and  two  associate  judges,  any  two  of 
whom  shall  be  a  quorum,  and  who  shall  hold  a  term  at  the  seat  of 
goyernment  of  the  said  territory,  annually,  and  they  shall  bold 
their  offices  during  good  behavior.  The  said  territory  shall  be 
divided  into  three  judicial  districts ;  and  a  District  Court  or  courts 
shall  be  held  in  each  of  the  three  districts,  by  one  of  the  judges  of 
the  Supreme  Court,  at  such  times  and  places  as  may  be  prescribed 
by  law.  The  jurisdiction  of  the  several  courts  heran  provided 
for,  both  appellate  and  original,  and  that  of  the  probate  courts,  and 
of  the  justices  of  the  peace  shall  be  as  limited  by  law.  Providedp 
however^  That  justices  of  the  peace  shall  not  have  jurisdiction  (tf 
any  matter  of  controversy,  when  the  title  or  boundaries  of  land 
may  be  in  dispute,  or  where  the  debt  or  sum  claimed  exceeds  fifty 
dollars.  And  the  said  Supreme  and  District  Courts,  respectively, 
shall  possess  chancery  as  well  as  common  law  jurisdiction.—*— 
And  writs  of  error,  bills  of  exception,  and  appeals  in  chancery 
causes,  shall  be  allowed  in  all  ca^s,  from  the  final  decisions  of 
the  said  District  Counts  to  the  Suprenpe  Court,  under  such  r^ula- 
tions  as  may  be  prescribed  by  law ;  but  in  no  ca^e  removed  to  the 

Supreme  Court,  shall  a  trial  by  jury  be  allowed  in  said  court. 

And  writs  of  error  and  appeal  from  the  final  decisions  of  ^  said 
Supreme  Court  shall  be  allowed  and  taken  to  the  Supreme  Cocort 
of  the  United  States,  in  the  same  manner  and  under  the  same  reg- 
ulations as  from  the  Circuit  Courts  of  the  United  States,  where 
the  value  of  property,  or  the  amount  in  controversy,  to  be  as- 
certained by  the  oath  ox  affirmation  of  either  party,  shall  ex- 
ceed one  thousand  dollars.  And  each  of  the  said  District  Courts 
shall  have  and  exercise  the  same  jurisdiction,  in  all  cases  aris- 
ing under  the  constitution  and  laws  of  the  United  States,  as  is 
vested  in  the  Circuit  and  District  Courts  of  the  United  States^ 
And  the  first  six  days  of  every  term  of  the  said  courts,  or  so 
much  thereof  as  shall  be  necessary,  shall  be  appropriated  to  the 
trial  of  causes  arising  under  the  said  constitution  and  laws. 
And  writs  of  error»  and  appeals  from  the  final  decisions  of  the 
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said  courts,  in  such  cases,  shall  be  made  to  the  Supreme  Court 
of  the  territory,  in  the  same  manner  as  in  other  cases." 

The  chief  justice  and  associate  judges,  the  attorney  and  mar- 
shal are  appointed  by  the  President  and  Senate.  The  judges, 
as  we  have  seen,  hold  their  offices  during  good  behavior. 
The  attorney  and  marshal  are  appointed  for  four  years. 

The  Territoey  of  Iowa  was  established  and  organized  by 
the  act  of  June  12,  1838,  (vol.  9,  p.  769.)  The  9th  section 
of  this  act  defining  and  regulating  the  judicial  power  of  the  ter- 
ritory is  an  exact  transcript  of  the  9th  section  above  recited, 
of  the  act  of  1836,  relative  to  the  territory  of  Wisconsin,  ex- 
cept that  it  limits  the  office  of  the  judges  of  Iowa  to  the  term 
of  four  years. 

The  judges,  attorney  and  maishal  are  appointed  by  the  Pre- 
sident and  Senate,  and  the  two  latter,  as  well  as  the  judges, 
hold  their  offices  for  the  term  of  four  years. 
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PART    II. 

OF  THE  PRACTICE  OF  THE  SEVERAL  COURTS 
OF  THE  UNITED  STATES  BS  THE  EXERCISE 
OF  THEIR  ORIGINAL  AND  APPELLATE  JURIS- 
DICTION, IN  CIVIL  ACTIONS  AT  COMMON  LAW. 


CHAPTER  I. 

OF    THE  PRACTICE  OF  THE   SUPREME   COURT  IN 
SUITS  ORIGINALLY  COMMENCED  THEREIN. 

The  very  limited  extent  of  the  original  jurisdiction  of  the  Su- 
preme Court  has  already  been  stated.  It  is  confined,  as  has  been 
seen,  to  cases  in  which  a  state  is  a  party,  and  to  cases  affecting 
ambassadors,  other  public  ministers  and  consuls.  From  what  foU 
lows  it  will  further  appear,  that  so  far  as  this  branch  of  its  juris- 
diction is  concerned,  Congress  has  done  little  more  than  merely  to 
organize  the  court ;  having  omitted,  with  the  exception  of  a  few 
very  general  provisions,  to  regulate  its  proceedings. 

The  authority  conferred  by  the  judicial  act  of  1789,  to  issue 
writs,  to  make  all  rules  necessary  for  the  orderly  conducting  of 
business,  to  administer  oaths,  to  grant  new  trials,  and  to  punish  for 
contempt,  has  already  been  stated  in  treating  of  the  jurisdiction  of 
this  court. 

By  the   same  act,  (vol.  2,  p.  56,  §  15,)  the  courts  of  the 
United  States  are  empowered  in  certain  cases,  "  to  require  the 
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parties  to  produce  books  or  writings  in  their  possession  or 
power,  which  contain  eridence  pertinent  to  the  issue."  This 
provision  is  applicable  to  the  Supreme  Court  as  well  as  to  the 
Circuit  and  District  Courts.  But  its  particular  consideration 
will  be  deferred  until  the  practice  of  these  latter  courts  comes 
to  be  treated  of. 

By  the  act  of  September  29, 17S9,  (vol.  2,  p.  72,  passed,  it  will 
be  remarked,  a  few  days  after  the  judiciary  act,)  entitled  '*  An  act 
to  r^ulate  processes  in  the  courts  of  the  United  States,"  it  is  en- 
acted, ''  that  all  writs  and  processes,  issuing  from  the  Supreme  or 
Circuit  Court,  shall  bear  teste  of  the  Chief  Justice  of  the  Supreme 
Court ;  and  if  from  a  DiMrict  Court,  shall  bear  teste  of  the  judge 
of  SQch  court,  and  shall  be  under  the  seal  of  the  court  from  whence 
they  issue ;  and  signed  by  the  clerk  thereof.  The  seals  of  the 
Supreme  and  Circuit  Courts,  to  be  provided  by  the  Supreme 
Court,  and  of  the  District  Courts,  by  the  respective  judges  of  the 
same." 

These  two  acts,  (excepting  one  other,  fixing  the  compensation 
of  the  judges,)  are  the  only  laws  passed  at  the  first  session  of 
Congress  relating  to  the  judiciary:  and  the  scanty  provisions 
above  referred  tOf  are  the  only  ones  to  be  found  in  them  relative 
to  the  practice  of  the  Supreme  Court,  in  the  exercise  of  its  origi- 
nal jurisdiction. 

Under  this  state  of  the  law,  the  court  held  its  first  session,  (at 
New- York,  then  the  seat  of  government,)  in  February,  1790, 
where  the  following  rules,  (together  with  two  others  only,  regu- 
lating the  admission  of  attorneys  and  counsellors,)  were  **  declared 
and  established." 

Ordered^  That  the  seal  of  the  court  shall  be  the  arms  of  the 
United  States,  engraved  on  a  piece  of  steel  of  the  size  of  a  dollar, 
with  these  words  in  the  margin;  ^'The  seal  of  the  Supreme 
Court  of  the  United  States ;"  and  that  the  seals  of  the  Circuit 
Courts  shall  be  the  arms  of  the  United  States,  engraved  on  cir- 
cular pieces  of  silver,  of  the  size  of  half  a  dollar,  with  these  words 
in  the  margin,  viz :  in  the  upper  part,  ''  The  seal  of  the  Circuit 
Court ;"  and  in  the  lower  part,  the  name  of  the  district  for  which 
it  is  intended. 

Ordered^  That  (unless,  and  until  it  shall  be  otherwise  provided 
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by  law,)  all  process  of  this  court,  shall  be  in  the  name  of  **  the 
President  of  the  United  States." 

The  act  of  September  29,  1789,  above  cited,  was  by  its  terms 
limited  in  duration  to  the  then  next  session  of  Congress  :  it  was, 
however,  continued  for  one  year  longer ;  and  then  the  act  of  May 
8,  1792,  (vol.  2,  p.  290,)  usually  denominated  the  Process  Act^ 
was  passed. 

The  first  section  of  this  act  is  as  follows :  *^  all  writs  and  pro- 
cesses issuing  from  the  Supreme  or  a  Circuit  Court,  shall  bear 
teste  of  the  chief  justice  of  the  Supreme  Court,  (or  if  that  office 
shall  be  vacant,)  of  the  associate  justice  next  in  precedence  ;  and 
all  writs  and  processes  issuing  from  a  District  Court,  shall  bear 
teste  of  the  judge  of  such  court,  (or  if  that  oflSce  shall  be  vacant,) 
of  the  clerk  thereof,  which  said  writs  and  processes  shall  be  under 
the  seal  of  the  court  from  whence  they  issue,  and  signed  by  the 
clerk  thereof.  The  seals  shall  be  provided  at  the  expense  of  the 
United  States." 

The  second  section  provided  that  the  forms  of  process,  and  the 
forms  and  modes  of  proceeding  in  suits  at  common  law,  which 
had  been  adopted  by  the  several  courts  under  the  prior  law  should 
continue ;  subject  however  to  alterations  and  additions  by  rules  of 
court. 

By  an  act  passed  at  the  next  succeeding  session  of  Congress, 
"  in  addition  to"  the  judiciary  act,  (vol.  2,  p.  366,  §  7,)  the  subject 
of  the  power  of  the  courts  to  regulate  their  own  proceedings,  is 
resumed  and  provided  for  more  in  detail  as  follows :  ^  it  shall  be 
lawful  for  the  several  courts  of  the  United  States  from  time  to 
time,  as  occasion  may  require,  to  make  rules  and  orders  for  their 
respective  courts,  directing  the  return  of  writs  and  processes,  the 
filing  of  declarations  and  other  pleadings,  the  taking  of  rules  and 
the  entering  and  making  up  judgments  by  default,  and  other  mat- 
ters in  vacation ;  and  otherwise,  in  a  manner  not  repugnant  to  the 
laws  of  the  United  States,  to  regulate  the  practice  of  the  said 
courts,  respectively,  as  shall  be  fit  and  necessary  for  the  advance- 
ment of  justice,  and  especially  to  that  end,  to  prevent  all  delays  in 
proceedings." 

As  the  Supreme  Court  has  not  hitherto  thought  proper  to  pre- 
scribe the  mode  of  proceedure  in  causes*  originally  instituted  iq 
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that  court,  by  any  complete  body  of  prospective  rules,  but  has 
contented  itself  with  making,  from  time  to  time,  such  orders  in  each 
particular  case  as  seemed  proper  and  necessary,  it  is  proposed 
briefly  to  notice  such  of  the  reported  cases  of  this  description  as 
tend  to  elucidate  the  subject. 

In  the  case  Vansotophorst  et  ah  v.  The  State  of  Maryland,  (3 
Dall.  401,)(a)  there  having  been  a  voluntary  appearance  on  the 
part  of  the  state,  a  motion  was  made  in  behalf  of  the  plaintiff  for 
a  commission  to  examine  witnesses  in  Holland ;  but  without  nam- 
ing the  commissioners.  To  this  motion  the  counsel  for  the  defen- 
dant assented ;  but  the  court  refused  to  award  the  commission 
until  the  commissioners  were  named,  which  being  done,  the  mo- 
tion was  granted. 

In  the  case  of  Oswald  v.  The  State  of  New  York,  (2  Dall.  402,)  a 
motion  was  made  that  the  marshal  return  the  writ :  and  the  court 
after  advisement  granted  a  rule  in  the  following  terms.  **  Ordered^ 
That  the  marshal  of  the  New- York  district  return  the  writ  to  him 
directed  in  this  cause,  before  the  adjournment  of  this  court,  if  a 
copy  of  this  rule  shall  be  reasonably  served  upon  him,  or  his 
deputy,  or  otherwite,  on  the  first  day  of  the  next  term.  And  that 
in  case  of  a  default,  he  do  show  cause  therefor,  by  affidavit  taken 
before  one  of  the  judges  of  the  United  States.'' 

At  the  same  term,  (August,  1*792,)  the  attorney  general  having 
moved  for  information  relative  to  the  system  of  practice  by  which 
attorneys  and  counsellors  of  this  court  shall  regulate  themselves,, 
tlie  chief  justice,  at  a  subsequent  day,  laid  down  the  following 
general  rule.  "  The  court  considers  the  practice  of  the  courts  of 
king's  bench  and  chancery  in  England,  as  affording  outlines  for  the 
practice  of  this  court ;  and  they  will,  fi"om  time  to  time,  make  such 
alterations  therein  as  circumstances  may  render  necessary." 

In  the  case  above  cited  of  Oswald  v.  The  Slate  of  New-Yorh^i 
the  succeeding  term,  Proclamation  was  made,  **  that  any  person 
having  authority  to  appear  for  the  state  of  New- York  is  required 
to  appear  accordingly ;"  and  no  person  appearing,  it  was  ordered 

(a)  This  and  the  cases  subsequently  cited,  in  which  a  state  was  the  party  defen- 
dant at  the  suit  of  an  individual  plaintiff,  it  will  of  course  be  understood,  arose  be- 
fore the  amendment  of  the  constitution  depriving  the  Supreme  Court  of  jurisdiction 
In  such  cases. 
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on  motion,  that  ''  unless  the  state  of  New- York  appears  by  the 
first  day  of  the  next  term  to  the  above  suit,  or  show  cause  to  the 
contrary,  judgment  will  be  entered  by  default  against  the  said  state." 
S  Dall.  415. 

In  the  case  of  Ckisholm  v.  The  State  of  Georgia,  (2  Dall.  419,) 
the  marshal  of  the  district  of  Georgia  having  returned  the  writ 
"  Executed  as  within  commanded,  that  is  to  say,  served  a  copy 
thereof  on  his  excellency  Edward  Telfair,  Esq.  governor  of  the 
state  of  Georgia,  and  one  other  copy  on  Thomas  P.  Carnes,  Esq« 
the  attorney  general  of  the  said  state  ;"  the  counsel  of  the  state  of 
Greorgia  thereupon  presented  to  the  court  a  written  remonstrance 
and  protestation  on  behalf  of  the  state  against  the  exercise  of  juris- 
diction in  the  cause  ;  but  in  pursuance  of  their  instructions  declined 
taking  any  part  in  arguing  the  question.  It  was  however  elabor- 
ately argued  on  the  other  side,  by  Mr.  Randolph,  the  attorney 
general,  as  counsel  for  the  plaintiff. 

At  a  subsequent  day,  the  judges,  seriatim,  pronounced  their 
opinions  at  great  length  upon  this  interesting  question,  and  decided 
(Judge Iredell  dissenting,)  that  the  court  possessed,  and  was  bound 
to  exercise  jurisdiction  in  the  case.  Whereupon  it  was  Ordered^ 
**  that  the  plaintiff  in  this  cause  do  file  hin  declaration  on  or  before 
the  first  day  of  March  next. 

*'  That  certified  copies  of  the  said  declaration  be  served  on  the 
governor  and  attorney  general  of  the  state  of  Georgia,  on  or  before 
the  first  day  of  June  next. 

^  That  unless  the  state  shall  either  in  due  form  appear,  or  show 
cause  to  the  contrary  in  this  court,  by  the  first  day  of  the  next 
term,  judgment  by  default  shall  be  entered  against  the  said 
state.''(ff) 

In  the  case  in  equity  of  Grayson  v.  The  State  of  Virginia,  (3 
Dallas,  320;  1  Peters's  Condons.  Rep.  141,)  the  subpcena  having 
been  returned  executed,  the  plaintiff  moved  for  a  distringas  to  com- 

{a)  To  this  case  the  reporter  has  appended  the  following  notes ;  **  In  Febmarj  term 
1794,  judgment  was  rendered  for  the  plaintiff  and  a  writ  of  inquiry  awarded.  The 
writ,  however,  was  not  sued  out  and  executed ;  so  that  this  cause  and  all  other  suits 
against  states,  were  swept  at  once  from  the  records  of  the  court,  by  the  amendment 
to  the  federal  constitution,  agreeably  to  the  unanimous  determination  of  the  judges, 
in  Hollingsworth  et  al,  v.  Virginia,  argued  at  February  term,  1798.**  See  the  re. 
port  of  the  case,  3  Dall.  378. 
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pel  the  appearance  of  the  state.  The  court  postponed  its  decision 
on  the  motion,  in  consequence  of  a^doubt  whether  the  remedy  to 
compel  such  appearance,  should  he  furnished  by  the  court  itself^  or 
bjf  the  l^islature^  At  a  subsequent  term,  the  court,  ^  after  a  par- 
ticular examination  of  its  powers,"  determined  that,  though  **  the 
general  role  prescribed  the  adoption  of  that  practice  which  is 
founded  on  the  custom  and  usage  of  courts  of  admiralty  and  equity  " 
still  the  court  was  ^  also  authorized  to  make  such  deviations  as  are 
necessary  to  adapt  the  process  and  rules  of  the  court  to  particular 
circumstances  of  this  country,  subject  to  the  interposition,  altera- 
tion and  control  of  the  legislature.**  Under  this  view  of  its  pow- 
ers and  duties,  the  court  therefore  made  the  following  general 
orders. 

**  1.  Ordered,  that,  when  process  at  common  law  or  inequity 
diall  issue  against  a  state,  the  same  shall  be  served  upon  the  gov- 
ernor or  chief  magistrate,  and  the  attorney  general. 

**  2.  Ordered,  that  process  of  subpcsna  issuing  out  of  this  court 
in  any  suit  in  equity,  shall  be  served  on  the  defendant  sixty  days 
before  the  return  day  of  the  said  process ;  and  further,  that  if  the 
defendant,  on  such  service  of  the  subpoena,  shall  not  appear  at  the 
return  day  contained  therein,  the  complainant  shall  be  at  liberty 
to  proceed  ex  parte.* 

In  the  case  of  The  Staie  of  New- Jersey  v.  The  Peoph  of  the 
State  rfNem-Yorkt  in  equity,  the  service  of  the  subpoena  to  appear 
and  answer  having  been  made  upon  the  acting  governor  of  the 
state  of  New- York,  on/y,  the  marshal  of  the  Southern  District  re- 
turning that  the  attorney  general  was  not  found  in  his  district,  the 
service  was  held  to  be  insufficient  The  rule  required  a  service  on 
both,  and  most  be  literally  observed.  3  Peters,  461.  At  a  subse- 
quent term,  the  subpoena  having  in  the  meantime  been  r^ularly 
served,  and  the  state  of  New- York  having  failed  to  appear,  it  be- 
came necessary  for  the  complainant  again  to  apply  to  the  court 
for  further  assistance  and  direction.  The  court  took  occasion  to 
review  the  antecedent  cases,  and  Mr.  Chief  Justice  Marshall  con- 
cluded its  opinion  as  follows :  *^  It  has  been  settled  by  our  prede- 
cessors, on  great  deliberation,  that  this  court  may  exercise  its  ori- 
ginal jurisdiction  in  suits  against  a  state,  under  the  authority  con- 
ferred by  the  constitution  and  existing  acts  of  Congress.    The  rule 
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respecting  the  process,  the  persons  on  whom  it  is  served,  and  the 
time  of  service  are  fixed.  The  course  of  the  court  on  the  failure 
of  the  state  to  appear,  after  the  due  service  of  process,  has  been 
also  prescribed.  In  this  case,  the  subpoena  has  been  served  as  is 
required  by  the  rule.  The  complainant,  according  to  the  practice 
of  the  court,  and  according  to  the  general  order  made  in  the  case 
of  Grayson  v.  The  CommonweaUh  of  Virginia^  has  a  right  to  pro- 
ceed ex  parte ;  and  the  court  will  make  an  order  to  that  effect, 
that  the  cause  may  proceed  to  a  final  hearing.  If,  upon  being 
served  with  a  copy  of  such  order,  the  defendant  shall  still  fail  to 
appear,  or  show  cause  to  the  contrary,  this  court  will,  as  sood 
thereafter  as  the  cause  shall  be  prepared  by  the  complainant,  pro« 
ceed  to  a  final  hearing  and  decision  thereof.  But  inasmuch  as  no 
final  decree  has  been  pronounced  or  judgment  rendered  in  any 
suit  heretofore  instituted  in  this  court,  against  a  state ;  the  ques- 
tion of  proceeding  to  a  final  decree  will  be  considered  as  not  con- 
clusively settled,  until  the  case  shall  come  on  to  be  heard  in  chief.'* 
5  Peters,  2S4. 

It  will  be  seen  from  these  cases,  that  in  suits  against  a  state,  if 
the  state  shall  neglect  to  appear  on  due  service  of  process,  no  co- 
ercive measures  arc  to  be  resorted  to,  to  compel  appearance ;  but 
the  plaintiff  will  be  allowed  to  proceed  ex  parte.  And  such  was 
expressly  said  to  be  the  settled  practice  of  the  courts  in  the  case  of 
The  State  of  Massachusetts  ads.  The  State  of  Rhode  Island,  12 
Peters,  756. 

In  the  case  just  cited,  the  state  of  Massachusetts  had  appeared 
and  put  in  an  answer  and  plea,  and  then  at  a  subsequent  term,  by 
her  counsel,  moved  to  dismiss  the  bill  on  the  ground  that  the  court 
had  no  jurisdiction  of  the  cause.  This  motion  the  court  held  itself 
bound  to  entertain.  12  Peters,  657.  The  motion  having  been 
denied,  a  motion  was  made  in  behalf  of  Massachusetts  for  leave  to 
withdraw  her  plea,  and  also  her  appearance.  This  motion  was 
granted,  and  leave  was  at  the  same  time  given  to  Rhode  Island  to 
amend  her  bill.  At  the  next  term,  (1839,)  nothing  having  in  the 
meantime  been  done  on  the  part  of  Massachusetts  in  pursuance  of 
the  leave  given,  and  Rhode  Island  having  (though  not  till  the 
second  day  of  that  term)  amended  her  bill,  it  was  ordered  by  the 
court  that  Massachusetts  be  allowed,  until  the  first  Monday  of  the 
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next  August,  to  elect  whether  she  would  withdraw  her  appear- 
ance ;  and  if  her  appearance  should  be  withdrawn  within  the  time 
limited,  that  Rhode  Island  should  be  thereupon  at  liberty  to  pro- 
ceed ex  parte.    And  if  the  appearance  of  Massachusetts  should 
not  be  so  withdrawn,  it  was  ordered,  that  then  the  said  state  should 
answer  the  amended  bill,  on  or  before  the  second  day  of  January, 
1840.     The  case  had  been  brought  before  the  court  on  a  motion  in 
behalf  of  the  complainant,  that  the  defendant  be  required  to  answer 
within  some  short  period  to  be  fixed  by  the  court  so  as  to  enable 
the  complainant  to  bring  the  cause  to  a  hearing  during  the  same 
term;  which  motion  was  denied.     13  Peters,  23.    At  the  next 
term,  (January,  1840,)  the  defendant  having  in  the  meantime  made 
her  election  to  put  in  a  plea  and  answer  to  the  amended  bill,  the 
case  was  brought  to  argument  on  the  sufficiency  of  the  plea  and 
answer.    A  preliminaiy  question  arose  as  to  the  party  whose 
right  it  was  to  begin  and  close  the  argument    The  court  consi- 
dered the  rule  of  the  English  Chancery  to  be,  that  this   right  per- 
tains to  the  party  who  puts  in  a  pica  which  is  the  subject  of 
discussion,  and  that  it  belonged  therefore  to  the  state  of  Massachu- 
setts.    14  Peters,  210*     The  plea  was  overruled,  on  the  ground 
that  it  was  multifarious  ;  and  it  was  ordered,  that  the  defendant 
answer  the  bill  on  or  before  the  first  day  of  the  next  term.     lb. 
At  the  next  term,  (January,  1841,)  the  counsel  for  the  defendant 
filed  a  demurrer  to  the  bill,  which  was  argued  and  overruled,  and 
thereupon  the  defendant  was  ordered  to  answer  the  bill  on  or  be» 
fore  the  next  Atigust.     15  Peters,  283.    When  the  case  was  be- 
fore the  court  in  1840,  the  court  laid  down  the  important  principle 
that  in  suits  between  states,  it  was  incumbent  on  the  court  to  take 
care  that  full  opportunity  should  be  afforded  to  each  party  to  bring 
before  the  court  what  she  might  conceive  to  be  the  merits  of  her 
eide  of  the  case,  in  such  manner  as  to  entitle  her  to  a  direct  decision 
upon  them ;  and  that  the  court  was  bound,  if  necessary,  so  to 
modify  the  technical  rules  of  pleading  as  to  secure  this  end. 

The  only  case  ever  brought  to  trial  by  jury  before  the  Supreme 
Court,  of  which  I  have  met  with  any  report,  is  that  of  the  Stale  of 
Georgia  v.  Brailsford  et  al.,  (3  Dall.  1,)  which  was  a  feigned 
issue,  and  affords  nothing  worthy  of  remark  in  this  place. 

The  foregoing  abstract  presents  in  substance  all  the  written 
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materials  for  the  compilation  of  a  system  of  practice  in  proceedings 
in  the  Supreme  Court  as  a  court  of  original  jurisdiction. 

A  few  general  directions  will  therefore  complete  all  that  will  be 
attempted  under  this  head. 

Process.]  In  actions  personal  against  a  state,  as  there  can  be  00 
actual  arrest,  the  first  process  is  a  summons.  This  writ  is  directed 
to  the  marshal  of  the  district  comprising  the  state,  or  (when  it  is 
divided  into  more  than  one  district,)  a  part  of  it,  and  as  has  been  seen 
above  must  be  served  upon  the  chief  executive  magistrate  and  the 
attorney  general  of  the  state.  Should  the  state  fail  to  appear,  it 
may  well  be  doubted,  since  the  annunciation  of  the  principle  stated 
at  the  conclusion  of  the  foregoing  sketch  of  the  proceedings  in 
the  case  of  Rhode  Island  v.  Massachusetts,  whether  the  court 
would  now  make  an  order,  like  that  entered  in  the  case  of  Oswald 
V.  The  State  0/ NeW'York,{a)  that  unless  the  defendant  '*  appears 
by  the  first  day  of  next  term,  or  show  cause  to  the  contrary,  judg- 
ment will  be  entered  by  default  against  said  state."  Judging  from 
the  language  held  by  the  court  in  more  recent  cases,  it  seems 
more  probable  that  an  actual  trial  would  be  considered  an  in- 
dispensable pre-requisite  to  any  conclusive  decision  upon  the  rights 
of  the  parties. 

In  suits  of  this  description  against  ambassadors,  or  other  public 
ministers  or  their  domestics  or  domestic  servants,  (if  indeed  any 
such  suits  can  be  maintained,)  the  same  form  of  process  ought 
doubtless  to  be  resorted  to ;  since  by  the  act  of  April  30,  1790, 
(vol.  2,  p.  92,  §  25.)  it  is  enacted,  (in  accordance  with  the  law  of 
nations,)  "  That  if  any  writ  or  process  shall,  at  any  time  hereafter, 
be  sued  forth  or  prosecuted  by  any  person  or  persons,  in  any  of 
the  courts  of  the  United  States,  or  in  any  of  the  courts  of  a  par- 
ticular state,  or  by  any  judge  or  justice  therein,  respectively, 
whereby  the  person  of  any  ambassador  or  other  public  minister 
of  any  foreign  prince  or  state,  authorized  and  received  as  such  by 
the  president  of  the  United  States,  or  any  domestics  or  domestic  ser- 
vant of  any  such  ambassador  or  other  public  minister,  may  be 
arrested  or  imprisoned  or  his  or  their  goods  or  chattels  be  distrained, 

(a)  See  anU  p.  178. 
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seized  or  attached,  such  writ  or  process  shall  be  deemed  and  ad- 
judged to  be  utterly  void,  to  all  inteuts,  constructions  and  purposes, 
whatsoever.** 

As  to  the  description  of  persons  who  Tall  under  the  denomina- 
nation  of  domestics  and  domestic  servants,  and  touching  the  true 
construction  of  this  act,  (which  is  substantially  a  transcript  of  the 
statute  of  7  Ann,  chap.  12,  §  34),  see  8  Mod.  388.  3  M.  &  S.  284. 
Barnes,  370.  374-5.  1  Wm.  Bl.  471.  3  Burr.  1478.  1676. 1731. 
1  Burr.  401.  3  Wils.  33.  1  Wils.  20.  78.  Fitzg.  200.  2  Stra. 
797.  2  L.Ray  m.  1524.    4  Burr,  2017.    3  T.  R.  79.   3  Camp.  47. 

By  the  next  section  it  is  declared  that  all  persons  convicted  of 
suing  forth  or  prosecuting  any  such  writ  or  process,  and  all  officers 
executing  the  same, "  shall  be  deemed  violators  of  the  laws  of 
nations  and  disturbers  of  the  public  repose,  and  imprisoned  not  ex* 
ceeding  three  years,  and  fined  at  the  discretion  of  the  court :  pro* 
tided  neveriheksSf  that  no  citizen  or  inhabitant  of  the  United 
States  who  shall  have  contracted  debts  prior  to  his  having 
entered  into  the  service  of  any  ambassador  or  other  public  minis- 
ter, which  debts  shall  be  still  due  and  unpaid,  shall  have,  take  or 
receive  any  benefit  of  this  act ;  nor  shall  any  person  be  proceeded 
against  by  virtue  of  this  act,  for  having  arrested  or  sued  any  other 
domestic  servant  of  any  ambassador  or  other  public  minister  un- 
less the  name  of  such  person  be  first  registered  in  the  office  of 
the  secretary  of  state,  and  by  such  secretary  transmitted  to  the  mar- 
shal of  the  district  in  which  Congress  shall  reside,  who  shall  upon 
receipt  thereof,  affix  the  same  in  some  public  place  in  his 
office,  whereto,  all  persons  may  resort  and  take  copies,  without  fee 
or  reward.** 

In  actions  personal  against  a  citizen  of  another  state  ;  by  ambas- 
sadors or  other  public  ministers ;  and  by  or  against  consuls,  (who 
are  not  entitled  to  the  immunities  of  public  ministers,)  the  process 
would  doubtless  be  the  writ  of  capias  ad  respondendum^  upon 
which  the  defendant  might  be  held  to  bail,  (upon  filing  an  affidavit 
for  that  purpose,  according  to  the  English  practice,)  or  not,  ac- 
cording to  the  nature  of  the  plaintiff's  demand. 

Pleadings.]  The  jurisdiction  of  the  courts  of  the  United  States 
being  special  and  limited,  it  is  a  fundamental  rule  of  pleading,  (as 
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iwill  be  fully  explained  and  illustrated  in  treating  of  the  practice  of 
the  other  courts,)  that  the  jurisdiction  of  the  court  must  distinctly 
appear  upon  the  face  of  the  plaintiff's  declaration.  Depending 
therefore,  as  it  does  in  this  court,  (as  a  court  of  original  jurisdic- 
tion) entirely  upon  the  character  of  the  parties,  that  character  must 
be  distinctly  averred. 

Judgment  and  Execution.]  As  we  have  already  seen,  the  form 
and  effect  of  judgments  and  executions  in  the  Circuit  and  District 
Courts,  are  regulated  by  the  laws  of  the  respective  states.  But 
the  acts  of  Congress  are  silent  with  respect  to  these  particulars,  as 
it  regards  the  Supreme  Court,  except  in  conferring  the  authority 
to  make  rules.  In  the  exercise  of  this  power,  should  circumstances 
call  it  into  action,  it  may  be  supposed  that  as  against  individual  de- 
fendants, the  court  would  adopt  the  laws  of  the  states  of  which 
such  defendants  were  citizens  or  residents. 

What  form  of  process  would  be  devised  to  enforce  a  judgment 
against  a  state,  when  the  judgment  would  otherwise  be  inefibctual» 
is  a  grave  question  upon  which  no  conjecture  will  be  hazarded. 
In  the  case  of  Chisholm  v.  Georgia,  and  again  in  that  of  Rhode 
Island  y.  Massachusetts,  referred  to  above,(a)  the  want  of  any 
legislative  provision  on  this  subject  was  strenuously  insisted  on  at 
the  bar,  as  an  insuperable  obstacle  to  the  exercise  of  jurisdiction. 

In  ^he  former  case,  the  point  was  left,  untouched  by  ^he  court: 
in  the  latter  case,  wh'rch,  it  will  be  recolfected,  involved  no  ques- 
tion of  property,  but  concerned  only  the  rights  of  sovereignty  and 
jurisdiction,  one  answer  given  to  the  objection  by  the  counsel  for 
Rhode  Island  was,  that  the  decree  of  the  court  asked  for  by  that 
state,  would  execute  itself,  by  definitively  settling  the  question  in 
issue  between  the  parties,  and  actually  vesting  the  rights  decreed. 
The  court  seems  to  have  concurred  in  this  view  of  the  subject, 
and  no  doubt  is  intimated  that  it  would  be  the  duty  of  the  court 
to  adjudicate  upon  any  question  suitable  for  judicial  cognizance 
when  called  upon  to  do  so  by  a  suit  between  states. 

(a)  See  ante,  p.  181. 
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CHAPTER    II. 

OF  THE  PRACTICE  OF  THE  CIRCUIT  AND  DISTRICT 
COURTS  IN  CIVIL  ACTIONS  AT  COMMON  LAW,  INCLU- 
DING  CAUSES  REMOVED  FROM  THE  STATE  COURTS. 

Several  statutable  provisions,  directly  or  indirectly  relating 
to  the  practice  of  these  courts,  have  already  been  cited  or  re- 
ferred to,  at  the  connmencement  of  the  preceding  chapter,  and 
need  not  therefore  be  here  repeated,  although  it  is  indispensably 
necessary  that  the  student  should  bear  them  in  mind,  as  equally 
applicable  to  this  court.  Others  will  be  hereafter  noticed  under 
particular  heads  to  which  they  respectively  relate.  But  those 
which  are  by  far  the  most  important,  and  which  constitute  the 
basis  of  the  prisictice  in  suits  at  common  law,  in  both  the  Circuit 
and  District  Courts,  throughout  the  Union,  ^re  those  which  im- 
mediately follow. 

The  second  section  of  the  temporary  act  of  29th  September, 
1789,  (vol.  2,  p.  72,)  {ihe  first  section  of  which  has  already  been 
given  verbatim  in  the  preceding  chapter,)  enacts,  "  That  until  fur- 
ther provision  shall  be  made,  and  except  where,  by  this  act  or 
other  statutes  of  the  United  States,  is  otherwise  provided,  the 
forms  of  writs  and  executions,  except  their  style,  and  modes  of 
process  and  rates  of  fees,  except  fees  to  judges,  in  the  Circuit  and 
District  Courts,  in  suits  at  common  law,  shall  be  the  same  in 
each  state  respectively,  as  are  now  used,  or  allowed  in  the  Su- 
preme Courts  of  the  same.  And  the  forms  and  modes  of  preced- 
ing in  causes  of  equity,  and  of  admiralty  and  maritime  jurisdic- 
tion, shall  be  according  to  the  course  of  the  civil  law  ;  and  the 
rates  of  fees,  the  same  as  are,  or  were  last  allowed  bv  the  states 


THE  CIRCUIT  AND  DISTRICT.  COURTS.  i87 

respectively*  in  the  court  exercising  supreme  jurisdiction  in  such 
causes." 

Under  this  simple  and  highly  judicious  regulation,  these  courts 
went  into  action. 

At  the  third  session  of  Congress,  the  forms  of  process  and 
modes  of  proceeding  in  the  courts  having  in  the  mean  time  be- 
come in  some  degree  settled  in  conformity  with  the  act  just  re- 
cited, the  permanent  act  of  May  8,  1792,  usually  denominated 
the  Process  Act,  was  passed,  (the  first  section  of  which  has  also 
been  recited  in  the  preceding  chapter,)  the  second  section  of  which 
is  as  follows:  ••  The  forms  of  writs,  executions  and  other  process, 
except  their  style,(a)  and  the  forms  and  modes  of  proceeding  in 
suits,  in  those  of  common  law,  s!iall  be  the  same  as  are  now  used 
in  the  said  courts,  [the  Supreme,  Circuit  and  District  Courts,]  re- 
spectively, in  pursuance  of  the  act,  entitled  '  An  act  to  regulate 
process  in  the  courts  of  the  United  States;'  [the  act  of  29th  Sep- 
tember, 1789,  above  cited.]  in  those  of  equity  and  in  those  of  admi- 
ralty and  maritime  jurisdiction,  according  to  the  principles,  rules 
and  usages  which  belong  to  courts  of  equity,  and  to  courts  of  ad- 
miralty, respectively,  as  contradistinguished  from  courts  of  com- 
mon law;  except  so  far  as  may  have  been  provided  for  by  the 
act  to  establish  the  judicial  courts  of  the  United  States ;  subject, 
however,  to  such  alterations  and  additions,  as  the  said  courts,  re- 
spectively, shall  in  their  discretion,  deem  expedient,  or  such  regu- 
lations as  the  Supreme  Court  of  the  United  States  shall  think.pro- 
per  from  time  to  time,  by  rule,  to  prescribe  to  any  Circuit  or  Dis- 
trict Court,  concerning  the  same  :  Provided,  That  on  judgments 
in  any  of  the  cases  aforesaid,  where  different  kinds  of  executions 
are  issuable  in  succession,  a  capias  ad  satisfaciendum  being  one, 
the  plaintiff  shall  have  his  election  to  take  out  a  capias  ad  satisfa- 
ciendum in  the  first  instance." 

(a)  The  words  "  except  their  style,**  most  have  been  inadvertenUy  copied  from 
the  first  act.  la  that  act  thej  referred  to  the  style  of  processes,  (i.  e,  the  name  of 
the  authority  ander  which  they  were  issued)  in  the  state  courts,  and  were  therefor* 
appropriate  and  necessary ;  but  as  they  stand  in  this  act,  they  refer  to  process  in  the 
courts  of  the  United  StateSt  in  the  style  of  which  it  was  not  intended  to  make  any 
alteration.  They  were  thenfore  erroaeoualy  insorted,  and  have  accordingly  been 
inopentive  in  practice. 
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By  the  first  act,  therefore,  (of  29th  September,  1789,)  the  then 
existing  systems  of  practice  in  the  several  states  were  temporarily 
adopted  as  the  practice  of  the  Circuit  and  District  Courts,  in  and 
for  those  states  respectively ;  subject  however,  to  be  modified  by 
rules  of  court:  and  by  the  act  last  recited,  the  system  of  practice 
thus  introduced  into  the  courts  of  the  United  States,  was  sanc- 
tioned and  permanently  established,  subject  however  to  the  like 
power  of  modification,  as  circumstances  and  convenience  might 
require. 

It  is  proper  here  also  to  remark,  that  subsequent  changes  in  the 
modes  of  proceeding  in  the  state  courts,  whether  introduced  by 
the  legislature  or  by  the  courts  themselves,  are  wholly  inapplica- 
ble,/?cr  se^  to  the  national  courts.  It  is  competent  for  the  judges 
of  the  latter  courts,  in  the  exercise  of  the  large  discretionary 
powers  with  which  they  are  invested,  to  adopt  such  innovations 
by  rule  if  they  think  proper :  but  until  so  adopted  they  are  wholly 
inoperative  in  these  courts.  With  respect  to  another  highly  im- 
portant enactment,  adopting  the  laws  of  the  states,  (except  where 
the  constitution,  treaties  or  statutes  of  the  United  States  otherwise 
require  or  provide,)  as  rules  of  decision  in  trials  at  common  law, 
in  cases  where  they  apply,  the  operation,  as  we  have  seen,  is  other- 
wise. *  This  provision  is  prospective,  and  questions  are  to  be  de- 
cided according  to  the  laws  of  the  slate  in  which  the  court  is  sit- 
ting, as  they  exist  when  such  questions  arise.  But  to  determine 
with  certainty,  whether  the  question  falls  under  the  one  or  the 
other  of  these  provisions  is  not  always  quite  easy.  The  student 
will  however  find  a  very  able  interpretation  of  them  in  the  cases 
of  Wayman  et  al  v.  Southard  et  al,  10  Wheat.  1,  and  the  Bank 
of  the  United  States  v.  Halstead,  10  Wheat.  51  ;  more  full  cita- 
tions of  which  have  been  given  in  the  first  part  of  this  treatise. 

That  part  of  the  process  act  under  consideration,  it  must  be  ob« 
served,  is  applicable  only  to  the  states  which  composed  the  Union 
at  the  time  of  its  passage.  But  by  a  recent  act,  (passed  May  19, 
1828,  vol.  8,  p.  62,  ^  1,)  a  similar  provision  is  extended  to  the 
states  since  admitted. 

This  section  is  as  follows  :  "  the  forms  of  mesne  process,  ex- 
cept the  style,  and  the  forms  and  modes  of  proceeding  in  suits  in 
the  courts  of  the  United  States,  held  in  those  states  admitted  to 
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the  Union  since  the  twenty-ninth  day  of  September,  in  the  year 
seventeen  hundred  and  eighty-nine,  in  those  of  common  law  shall 
be  the  same  in  each  of  the  said  states,  respectively,  as  are  now 
used  in  the  highest  court,  of  original  general  jurisdiction  of  the 
same,  in  proceedings  in  equity,  according  to  the  principles,  rules 
and  usages,  which  belong  to  courts  of  equity,  and  in  those  of  ad- 
miralty and  maritime  jurisdiction,  according  to  the  principles,  rules 
and  usages  which  belong  to  courts  of  admiralty,  as  contradistin* 
guished  from  courts  of  common  law,  except  so  far  as  may  have 
been  otherwise  provided  for  by  acts  of  Congress,  subject,  how- 
ever, to  such  alterations  and  additions,  as  the  said  courts  of  the 
United  States  respectively  shall  in  their  discretion,  deem  expedient, 
or  to  such  regulations  as  the  Supreme  Court  of  the  United  States 
shall  think  proper,  from  time  to  time,  by  rules  to  prescribe  to  any 
Circuit  or  District  Court  concerning  the  Bame.** 

The  second  and  third  sections  of  this  act  contain  important  pro- 
visions applicable  to  the  old  as  well  as  new  states.  They  are  as 
follows : 

Sect.  2.  "  That,  in  any  one  of  the  United  States,  where  judg- 
ments are  a  lien  upon  the  property  of  the  defendant,  and  where, 
by  the  laws  of  such  state,  defendants  are  entitled  in  the  courts 
thereof,  to  an  imparlance  of  one  term  or  more,  defendants,  in  ac- 
tions in  the  courts  of  the  United  States,  holden  in  such  state,  shall 
be  entitled  to  an  imparlance  of  one  term." 

Sect.  3.  "That  writs  of  execution  and  other  final  process 
issued  on  judgments  and  decrees,  rendered  in  any  courts  of  the 
United  States,  and  the  proceedings  thereupon  shall  be  the  same 
except  their  style,  in  each  state,  respectively,  as  are  now  used  in 
the  courts  of  such  state,  saving  to  the  courts  of  the  United  States 
in  those  states  in  which  there  are  not  courts  of  equity,  with  the  or- 
dinary equity  jurisdiction,  the  power  of  prescribing  the  mode  of 
executing  their  decrees  in  equity  by  rules  of  court.  Provided^ 
however,  that  it  shall  be  in  the  power  of  the  courts,  if  they  see  fit 
in  their  discretion,  by  rules  of  court,  so  far  to  alter  final  process  in 
said  courts  as  to  conform  the  same  to  any  change  which  may  be 
adopted  by  the  legislatures  of  the  respective  states  for  .the  state 
courts." 
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The  fourth  and  last  section  of  the  act  provides  that  its  provi- 
sions shall  not  extend  to  the  national  courts  in  Louisiana. 

It  may  not  be  useless  to  pause,  here,  for  a  nnoment,  at  the  close 
of  this  general  outline,  for  the  purpose  of  stating  with  precision 
its  practical  result;  which  may  be  s'lmmed  up  as  follows: 

In  order  to  determine  a  question  of  practice,  (unless  it  relates  to 
imprisonment  for  debt,  as  to  which,  see  post^  Bail  and  Exbccjtiok ,) 
we  are  to  ascertain,  1,  whether  it  is  specifically  pn*vided  for  by 
any  act  of  Congress;  if  not,  2,  whether  it  is  specifically  provided 
for  by  the  rules  of  the  court  in  which  it  arises  ;  and  if  not,  then 
finally,  we  are  to  inquire  what  was  the  practice  upon  the  point  in 
question  in  the  Supreme  Court  of  the  state  where  the  question 
arises*  on  the  29th  of  September,  1789,  or  if  the  question  concern 
final  process,  or  arise  in  one  of  the  new  states,  on  the  19th  of 
May,  1828.  A  careful  and  judicious  application  of  these  tests, 
though  the  process  may  in  some  instances  require  time  and  pa- 
tience, cannot  fail  to  lead  to  a  correct  decision. 

Having  premised  thus  much,  it  remains,  as  far  as  the  nature  of 
the  subject  will  conveniently  permit,  to  lay  down  more  particular 
directions  for  the  institution  of  suits,  and  for  their  management 
through  the  various  stages  of  their  progress.  But  to  do  this  with 
that  degree  of  minuteness  which  is  found  in  books  treating  of  the 
practice  of  a  single  court,  as  of  the  king's  bench  in  England,  or  of 
the  Supreme  Court  of  the  state  of  New  York,  for  example,  so  as 
to  afibrd  a  perfect  guide  in  regard  to  every  particular,  in  et>ery  dis- 
trict of  the  Union,  while  it  would  be  superfluous,  would  at  the  same 
time  be  nearly  impracticable. 

Many  things  however  are  common  to  all  the  Circuit  and  Dis- 
trict Courts  i )  every  state.  These  I  shall  endeavor,  as  far  as  I 
am  able,  to  make  plain  ;  and  shall,  moreover  with  regard  to  the 
two  districts,  in  the  state  of  New  York,  descend  somewhat  more 
into  particulars. 
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SECTION   I. 

OF    THE    SEVERAL   FOBMS    OF   ACTION. 

Suits  at  law,  whether  personal,  mixed  or  real,  may  be  main- 
tained  in  these  courts  in  all  the  forms  ctf  action  pursued  in  the  su- 
perior courts  of  the  several  states  embraced  wjth:n  their  several 
respective  jurisdictions. 


SECTION  II. 


OF   THE    LIMITATION    OF   ACTIONS. 


Although  acts  of  limitation  embracing  particular  descriptions  of 
actions,  have  from  time  to  time  been  passed  by  Congress,  no  gen- 
eral statute  of  limitations  has  yet  been  enacted. 

Special  provision  has  however  been  made  for  certain  cases.  By 
the  act  to  establish  and  regulate  the  post  office  department,  of 
March  3,  1825,  (chap.  66,  §  3,)  suits  against  the  sureties  in  the 
offi.Mal  bonds  of  post  masters  are  required  to  be  brought  within 
two  years  after  the  default  of  the  principal. 

By  the  act  of  April  30,  1790,  fer  the  punishment  of  certain 
crimes  against  the  United  States,  (vol.  2,  p.  99,  §  31,)  prosecu- 
tions for  treason  or  other  capital  oiienres,  wilful  murder  and  for- 
gery excepted,  were  limited  to  three  years,  and  it  was  also  further 
enacted,  that  no  person  should  be  prosecuted,  tried  or  punished 
for  any  ofTence  not  capital,  nor  for  any  fine  or  forfeiture  under  any 
penal  statute,  unless  the  indictment  or  information  for  the  same 
should  be  found  or  instituted  within  two  vears  from  the  time  of 
committing  the  offence,  or  incurring  the  fine  or  forfeiture.  In  the 
case  of  Adams,  qui  tam^  v.  Wood,  (2  Cranch,  336.  1  Condons. 
Rep.  408,)  this  provision  was  held  to  be  applicable  prospectively 
to  penalties  and  forfeitures  imposed  by  subsequent  acts.  And  al- 
though it  speaks  only  of  prosecutions  by  indictment  and  informa- 
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tion,  It  was  held  to  extend  to  actions  of  debt  for  the  recovery  of 
statute  penalties. 

But  by  the  act  of  March  26,  1804,  (vol.  3,  p.  611,  §  3,)  the  pe- 
rio  1  of  limitation  for  prosecutions  for  fines  or  forfeituies  arising 
under  the  revenue  laws  of  the  United  States  was  expended  to  five 
years.  And  by  the  act  of  April  20,  1818,  (vol.  6,  p.  325,)  prohib- 
iting the  importation  of  slaves,  prosecutions  for  penalties  and  for- 
feitures incurred  under  it,  were  also,  by  the  9lh  section  limited  to 
Jive  years. 

By  the  copy-right  act  of  Feb.  3.  1831,  (vol.  8,  p.  405,  §  13,) 
prosecutions  for  any  forfeiture  or  penalty  incurred  under  that  act 
were  limited  to  two  years. 

By  the  act  of  April  10,  1808,  (vol.  4,  p.  28,  §  4,)  suits  on  mar- 
shals' bonds  were  limited  to  six  years ;  saving  the  rights  of  in- 
fants, feme  coverts,  and  persons  non  compos  mentis,  for  three  years 
after  the  removal  of  their  disabilifes.  And  in  the  case  of  Mont- 
gomery  v.  Hernandez  et  al,,  12  Wheat.  129,)  it  was  held  that 
where  after  a  breach  of  the  condition  of  a  marshal's  bond,  the  pro- 
ceeding out  of  which  the  liability  arose,  was  suspended  by  appeal 
whereby  the  right  of  action  of  the  parly  injured  was  also  sus- 
pended, the  period,  of  limitation  did  not  commence  until  after  the 
determination -of  the  appeal. 

The. foregoing  axe,  it  is  believed,  all  the  provisions  to  be  found 
in  the>perrnanenf  acts- of  Congress,  relative  to  this  subject  unliLlhe 
late  act  of 'February  29,  1829»  (vol..  9;' p.- 962,).  by  the  fourth  sec- 
tion of  which  it  is  enacted  "That  no  suit  or  prosecution  shall  be 
maintained  for  any  penlty  or  forfeitures,  pecuniary  or  otherwise, 
accruing  under  the  laws  of  the  United  States,  unless  the  same  suit 
or  prosecution  shall  be  commenced  within ^ue  years  from  the  time 
when  the  penalty  or  forfeiture  accrued  ;  Provided,  that  the  person 
of  the  offenderi  or  the  property  liable  for  such  penalty  or  forfeit- 
ure shall,  within  the  same  period,  be  found  within  the  United 
States :  so  that  the  proper  process  may  be  instituted  and  served 
against  such  person  or  property  therefor." 

The  language  of  this  enactment  it  will  be  perceived,  is  very 
compre!  ensive.  It  seems  to  have  been  intended  to  embrace  every 
description  of  penalty  or  forfeiture,  imposed  by  any  act  of  Con- 
gressi  then  in  force  or  which  might  be  subsequently  enacted  ;  and 
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every  form  of  prosecution,  whether  by  indictment,  information, 
libel  or  action  of  debt,  and  whether  in  personam  or  in  rem,  for  the 
recovery  of  such  penalty  or  forfeiture.  If  this  be  the  true  con- 
struction  of  it,  it  will  be  seen  that  it  supersedes,  and  therefore  vir- 
tually repeals,  nil  the  other  enactments  above  mentioned,  except  so 
muc!i  of  the  crimes  act  of  1790,  as  relates  to  other  forms  of  pun- 
ishment, and  the  provision  relative  to  suits  on  marshals'  bonds. 

For  one  class  of  actions,  namely,  those  founded  on  penal 
statutes,  and  for  suits  against  the  sureties  of  post  masters,  and 
suits  on  marshals'  bonds,  it  will  be  perceived,  therefore,  Coi^ress 
has  established  special  and  uniform  rules  of  limitation.  But  with 
re/;ard  to  all  other  actions,  whether  real,  personal  or  mixed,  and 
whether  arising  ex  contractu,  or  ex  delicto,  no  such  rule  has  been 
prescribed.  All  these,  therefore,  are  left  subject  to  the  local  legb- 
lation  of  the  several  states,  so  far  as  such  legislation  is  applicable  s 
for  it  has  never  been  doubted  that  state  limitation  acts  were  em- 
braced by  that  provision  of  the  judiciary  act  of  1789,  (vol.  2,  p.  70  $ 
34,)  by  which  it  is  declared  that  **  the  laws  of  the  several  states, 
except  where  the  constitution,  treaties,  or  statutes,  of  the  United 
States  shall  otherwise  require  or  provide,  shall  be  regarded  as 
rules  of  decision  in  trials  at  common  law,  in  the  courts  of  the  United 
States,  in  cases  where  they  apply"  The  laws,  then,  of  each  par« 
ticular  state  respectively,  furnish  the  general  rule  of  limitation  in 
common  law  actions,  to  the  national  courts,  sitting  in  such  state. 
These  laws  are  a  part  of  the  lex  fori,  and  are  to  be  construed  and 
applied  by  the  national  courts  in  the  same  manner  as  by  the  state 
courts.  To  illustrate  what  is  here  said,  it  will  be  sufficient  to  cite 
a  single  recent  case,  which  1  am  induced  to  select,  because,  while 
it  will  serve  the  purpose  of  illustration  as  well  as  any  other,  it  de- 
termines moreover  a  particular  question  of  considerable  practical 
interest.  The  case  of  M'Elmoryk  v.  Cohen,  (13  Peters,  312,) 
presented  the  question  whether  a  law  of  a  state  [Georgia]  limiting 
the  right  of  action  [to  five  years]  on  judgments  obtained  in  courts 
other  than  the  courts  of  such  state,  was  not  a  violation  of  that  pro- 
vision of  the  constitution  of  the  United  States,  by  which  it  is  declared 
that  full  faith  and  credit  shall  be  given  in  each  state  to  the  puUie 
acts,  records,  and  judicial  proceedings  of  other  states.  But  the 
Suporeoie  Court  were  unanimously  an4  cleariy  of  opinion  that  the 
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odse  did  not  fall  within  the  scope  of  this  provision.  The  act  of 
limitation,  in  no  respect,  impaired  the  validity  or  conclusiveness  of 
the  judgment  as  to  the  merits  in  the  origi  nal  suit ;  and  only  assumed 
to  regulate  the  remedy — a  power  undeniably  within  the  legislative 
authority  of  the  states. 

But  there  is  one  very  numerous  and  important  description  of 
cases  to  which  the  state  limitation  acts  </o  not  apply;  namely, 
those  in  which  the  United  States  are  plaintiffs.  It  was  so  held 
by  Mr.  Justice  Story  in  the  case  of  the  United  States  v.  Hoar^  (2 
Mason,  311  ;)  and  in  the  late  case  of  the  United  States  v.  Knight^ 
(14  Peters,  301,  315,)  this  doctrine  was  incidentally  asserted  by 
the  Supreme  Court,  and  treated  as  unquestionable.  It  is  in  fact 
but  an  application  in  this  country  of  a  long  established  doctrine  of 
the  common  law,  expressed  by  the  familiar  maxim,  nullum  tempus 
occurrit  regi ;  a  doctrine  not  founded  in  prerogative,  even  in  Eng* 
land,  but  resting  on  a  great  principle  of  public  policy,  which  per- 
tains alike  to  all  governments,  viz.  that  the  public  interest  should 
not  be  prejudiced  by  the  negligence  of  public  officers,  to  whose 
care  they  are  confided.  This  principle,  it  is  obvious,  comprehends 
suits  instituted  by  public  officers  in  behalf  of  the  United  States,  no 
less  than  those  brought  in  the  name  of  the  United  States ;  and  the 
doctrine,  it  is  presumed  therefore  is  alike  applicable  to  both  des- 
criptions of  cases. 

In  the  case  of  Brown  v.  Jones^  (2  Gallis.  477,)  it  was  held  by 
Mr.  Justice  Story,  that  the  statute  of  limitations  of  Massachusetts 
did  not  apply  to  suits  in  admiralty  for  seamen's  wages.  The  terms 
of  the  act,  (which  was  substantially  a  transcript  of  the  statute  of 
limitations  of  21  James,)  were  not  considered  to  be  applicable  to 
a  proceeding  in  admiralty ;  the  case  moreover  did  not  fall  within 
the  terms  of  the  above  mentioned  provision  contained  in  the  judici- 
ary act  adopting  the  laws  of  the  states  as  rules  of  decision  in  trials 
at  common  law ;  and,  inasmuch  as  the  admiralty  and  maritime 
jurisdiction  is  confided  exclusively  to  the  courts  of  the  United 
States,  it  was  doubted  whether  a  statute  of  limitations  of  a  state, 
could,  propria  vigore,  apply  to  suits  on  the  admiralty  side  o  these 
courts.  And  in  the  case  of  Willard  v.  Dorr,  (3  Mason,  91,)  it  was 
further  held  that  the  statute  of  Anne,  limiting  suits  in  the  admiralty 
for  seamen's  wages  to  six  years  is  not  operative  in  the  courts  of 
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the  United  States ;  the  colonial  vice-admiralty  courts  not  being 
named  in  the  act, — there  being  no  evidence  that  this  limitation  had 
in  fact  ever  been  adopted  by  them, — and  it  being  by  no  means 
clear,  even  if  it  was  known  to  have  been  so  adopted,  that  it  would 
therefore  be  binding  on  the  admiralty  courts  of  the  United  States* 

It  follows,  therefore  from  this  brief  analysis,  that  all  prosecutions 
or  suits  for  penalties  or  forfeitures  are  to  be  commenced  within  Jiw 
years ;  that  suits  on  marshals'  bonds  are  to  be  brought  within  six 
years ;  that  with  regard  to  all  other  suits  in  which  the  United 
States  are  plaintiffs  there  is  no  limitation  ;  that  all  suits  at  com* 
men  law  between  private  parties  are  governed  in  this  respect  by 
the  laws  of  the  state  in  which  they  are  prosecuted ;  and  that  in 
regard  to  suits  of  admiralty  jurisdiction,  (except  such  as  are 
brought  to  enforce  municipal  forfeitures,)  there  is  no  statute  limita* 
tion — ^thcse  being  subject  only  to  such  limitations  as  result  from 
those  principles  of  justice  and  expediency  which  regulate  the  ex- 
ercise of  admiralty  jurisdiction. 

The  better  opinion  seems  to  be  that  in  suits  on  penal  statutes,  the 
statute  of  limitations  need  not  be  pleaded ;  but  may  be  taken  ad* 
vantage  of  under  the  general  issue.  Buller's  Nisi  Prius,  195. 
Parsons  v.  Hunter^  2  Sumner,  419. 


SECTION   III. 

WHO   AAE   PRIVILEGED   FROM   ARREST. 

The  immunity  from  arrest  of  ambassadors,  other  public  minis- 
ters, their  domestics  and  domestic  servants,  has  already  been  suf- 
ficiently stated  and  explained  in  the  preceding  chapter. 

Senators  and  representatives  in  Congress  are  also  privileged 
from  arrest  in  all  cases,  except  treason,  felony  and  breach  of  the 
peace,  during  their  attendance  at  the  session  of  their  respective 
houses,  and  in  going  to,  or  returning  from  the  same.  Const.  U. 
S.  art.  1.  §  6.     See  Lewis  v.  Elmendorf,  2  Johns.  Cas.  222. 

The  non-commissioned  oliicers,  musicians,  seamen  and  mariners. 
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in  the  mioa/  service  of  the  United  States  are  exempted,  during  the 
term  of  their  service,  from  all  personal  arrests,  for  any  debt  or 
contract.  Act  of  July  1  i,  1798,  vol.  3,  p.  97,  §  5.  And  no  non- 
commissicmed  officer,  musician,  or  private  in  the  army  of  the  Uni- 
ted States,  "  shall  be  arrested,  or  subject  to  arrest,  or  be  taken  in 
execution  for  any  debt,  under  the  sum  of  twenty  dollars,  contracted 
keftrj  enlistment,  nor  for  any  debt  contracted  after  enlistment.'' 
Act  of  March  16,  1802,  vol.  3,  p.  450,  §  23. 

By  the  common  law,  parties  to  a  suit,  their  attorneys,  counsel 
and  witnesses  are  privileged  from  arrest,  while  going  to,  attending 
upon,  and  returning  from  court ;  and  such  it  is  believed  is  the  rule 
in  all  the  districts  in  the  Union.  This  privilege,  however,  extends 
only  to  exemption  from  arrest,  and  does  not  preclude  the  service 
of  a  mere  summons  to  answer.  Peters's  C.  C.  Rep.  41.  In 
Hursfs  case,  (4  DalL  387,)  (S.C.  1  Wash.  C.  C.  Rep.  186,)  it  was 
held  that  the  court  in  which  a  witness  is  attending  has  authority 
to  discharge  him  from  arrest  made  under  process  from  another 
court  A  witness  attending  the  Circuit  Court  for  the  District  of 
Pennsylvania  was  accordingly  discharged  from  arrest  in  virtue  of 
process  issued  by  the  Supreme  Court  of  the  state.(a) 

(a)  The  process  in  this  case  was  a  capiat  ad  tatisfaeiendum.  The  motion  to 
dischargre  was  resisted  on  the  ground  that  this  privilege  did  not  extend  to  arreatt  in 
execution  ;  and  in  addition  to  several  English  authorities  cited  in  support  of  it,  the 
case  of  Starret,  (1  Dall.  356.)  was  relied  upon,  in  which  Ch.  J.  M'Ktan,  at  nift 
privs,  recognized  this  distinction  between  mesne  and  final  process,  and  refused  to  dis- 
charge a  witness  uken  in  execution.  It  was  contended,  moreover,  that  the  dis- 
charge would  subject  the  sheriff  to  an  action  for  an  escape,  should  the  state  court 
adhere  to  this  decision  of  the  chief  justice.  But  the  Circuit  Court  denied  the  exbt- 
ence  of  the  distinction  contended  for,  and  lield  also  that  the  discharge  of  the  party 
by  a  court  having  competent  jurisdiction  would  protect  the  sheriff,  even  thooffh  it 
•hould  be  conaidered  crroneons,  by  the  court  in  which  he  might  be  sned  for  the 
escape. 
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SECTION  IV. 

OF  THS  FIRST   PROCESS. 

Wc  have  already  seen  that  the  forms  of  process  used  in  the  Su* 
preme  Courts  of  the  several  states  are  adopted  by  Congress  for 
the  prosecution  of  suits  in  the  national  courts.(a) 

In  most  of  the  states,  (in  all  it  is  believed  except  the  New-Eng- 
land states,)  suits  at  law  are  commenced  by  the  writ  of  capias 
corresponding  substantially  with  the  English  capias  ad  respondent 
dum. 

By  the  revised  statutes  of  the  state  of  New- York,  (vol.  2,  p. 
847,)  personal  actions  against  individual  defendants  may  now,  at 
the  option  of  the  plaintiff,  be  commenced  by  merely  filing  in  the 
office  of  the  clerk  of  the  court,  a  declaration ;  entering  the  usual 
rule  to  plead  ;  and  serving  a  copy  of  the  declaration,  together  with 
notice  of  the  rule  to  plead,  personally  on  the  defendant. 

This  mode  of  proceeding  has  been  adopted  by  rule  in  the  Cir- 
cuit and  District  Courts  of  the  Northern  District.  See  Appendix, 
Rule  1 1 ,  D.  C.;N.  D.  N.  Y.  By  a  rule  of  the  courts  of  the  Southern 
District,  all  suits  at  law  other  than  suits  affecting  the  title  or  pos- 
session of  land,  are  required  to  be  commenced  by  capias  ad  reS' 
pondendum,  or  summons,  in  which  shall  be  expressed  the  true 
cause  of  action  ;  except  that  bills  of  privilege  may  be  filed,  accord- 
ing to  the  usual  course  of  the  court,  at  the  election  of  the  plaintiff. 
Rule2,  C.  C.(6) 

(a)  The  practice  of  uaing  |>arcbment  instead  of  paper  for  all  writs,  was  probablj 
nniversally  adopted  originally,  in  the  federal  courts  How  far  the  use  of  this  ma- 
terial would  bo  considered  essential  to  the  validity  of  process  in  these  courts,  the  de- 
cisions of  the  courts  as  far  as  I  am  informed,  afford  no  means  of  determining.  In 
the  state  courts  of  New  York,  parchment  was  considered  indispensable  for  this  pur- 
pose, until,  by  an  act  of  the  legislature,  passed  in  1815,  the  use  of  paper  was  expressly 
authorized.  Since  that  period,  the  practice  of  the  state  courts,  in  cases  not  other- 
wise provided  for,  has  been  adopted  by  general  rules  iu  each  of  the  national  courts 
in  New  York.  However  it  may  be,  therefore,  in  other  states,  it  would  soem  that  in 
this  state,  parchment  is  not  now  necessary. 

(b)  As  I  shall  have  occasion  to  refer  to  the  rules  of  thu  court  of  the  Southern  District 
in  the  sequel,  it  will  be  useful  here  to  add  a  few  explanatory  remarks  concerning  them. 
By  rule  103,  of  the  Circuit  Court,  it  is  declared,  that  **  in  eases  not  provided  for  by  the 
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In  New  England,  the  process  is  of  a  peculiar  character.  It 
authorizes  the  actual  seizure  in  the  first  instance  of  the  defendant's 
property  to  be  held  as  security  to  satisfy  such  judgment,(a)  if  any, 
as  may  be  obtained  against  him.  In  some,  if  not  all  of  these  states, 
this  process  also  contains  a  command,  for  want  of  property,  to  take 
the  body  of  the  defendant.  It  is  served  according  to  circumstan- 
ces, and  at  the  election  of  the  plaintiff,  in  either  of  the  three  follow* 

roles  of  that  court,  the  rales  of  the  District  Court,  of  the  Southern  District  of  New- 
York,  for  the  time  beingr,  whether  Dow  in   force  or  subsequenUy  adopted,  so  fkr  as 
the  same  are  applicable,  are  to  be  considered  as  rules  for  this  court.**    And  by  rule 
240,  of  the  District  Court,  it  is  declared  that  **  in  all  cases  not  proTided  for  by  the 
rules  of  this  court,  the  rules  of  the  Circuit  Court,  so  far  as  the  same  may  be  appliem. 
Ue,  shall  regulate  the  practice  of  this  court  :  and  when  there  is  no  rule  of  the  Cir- 
ctiit  Court  to  apply,  then  the  rules  of  the  Supreme  Court  of  this  state,  now  in  foroo 
so  far  as  the  same  may  be  applicable,  shall  govern.**    Except,  therefore,  in  the  few 
instances  in  which  the  rules  of  the  two  courts  conflict,  they  are  reciprocal  in  thei' 
operation  so  far  as  they  are  applicable.    Hence  the  reference  in  the  text  to  a  rule  of 
the  Circuit  Court  as  evidence  of  the  practice  in  both  courts.  And  with  respect  to  th« 
latter  clause  of  the  above  cited  rule  of  the  District  Court,  adopting,  in  cases  not  ex* 
pressly  provided  for  the  practice  of  the  Supreme  Court  of  this  slate — that  also,  it  will 
be  perceived  is  to  be  regarded  as  equally  the  rule  of  the  Circuit  Court.    It  is  of  some 
importance  therefore  to  remark  that  these  rules  are  understood  to  have  been  declared 
in  1838.    The  rules  of  the  District  Court  of  the  northern  district  were  revised  in 
l8Sl,(a)  and  have  been  made  conformable,  as  will  be  seen,  in  almost  all  respects  with 
the  existing  practice  of  the  Supreme  Court  of  the  state ;  many  of  the  most  important 
innovations  having  been  specially  adopted  by  rule,  (though  in  a  few  instances  with 
oome  modification,)  and  a  general  rule  having  been  made  adopting  the  existing  prac- 
tice of  the  S.  C.  of  the  state  as  regulated  by  the  revised  statutes  and  the  rules  of  that 
court.    See  Appendix,  Rule  83.  And  in  the  recently  established  Circuit  Court  in  this 
district  a  rule  has  been  made  by  that  court  declaring  that  "  In  cases  not  provided 
for  by  the  rules  of  this  court,  the  rules  of  the  District  Court  for  the  northern  district 
of  New  York,  so  far  as  the  same  are  in  their  nature  applicable,  are  to  be  considered 
as  rules  of  this  court.    See  Appendix,  Rule  6.  C.  C.  N.  D.  N.  Y.     These  rules 
therefore  taken  in  connoction  with  the  provision  of  the  judicial  act  adopting  the  laws 
of  the  states  as  rules  of  decision  in  the  national  courts,  (the  two  codes  together  cover, 
ing  as  they  do  the  whole  field  of  litigation  in  suits  at  common  law,)  have  greatly  sim- 
plified the  proceedings  of  the  courts  of  this  district ;  and  will,  to  a  great  extent,  pre- 
clude the  question,  (sometimes  an  embarrassing  one,)  whether  the  point  in  judgment 
does  or  does  not  fall  within  the  action  of  the  state  laws.    Thus  for  example,  no  doubt 
can  be  entertained  upon  the  question  whether  the  writ  of  right  or  the  action  of  dower 
or  of  ejectment  in  the  ancient  form  may  still  be  prosecuted  in  this  court. 

(a)  But  in  Rhode  Island  the  lands  of  the  defendant  cannot  be  thus  seized,  whOe 
be  remains  in  the  state. 

(c)  S^eral  of  these  have  however  ttoee  beta  altered,  and  several  sddidoaal  rules  sdopced. 
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ing  modes :  1.  By  attaching  the  property  of  the  defendant  only  to 
a  nominal  amount,  and  summoning  the  defendant  to  appear  ;  2. 
By  a  seizure  of  all  the  property  of  the  defendant,  or  a  portion 
thereof  sufficient  to  satisfy  the  plaintiff's  demand :  or,  3.  By  arrest- 
ing the  body  of  the  defendant. 

Whence  it  issiLes.}  The  process,  in  whatever  form,  issues  from 
the  court  in  which  the  suit  is  instituted,  under  the  seal  of  the  court, 
which  is  affixed  by  the  clerk,  and  under  his  signature  :  the  same 
person,  as  we  have  already  seen,  (with  one  exception.)  acting  as 
clerk  of  both  the  Circuit  and  District  Courts,  and  of  course  keep- 
ing the  seals  of  both,  in  those  districts  in  which  Circuit  Courts  are 
established. 

To  whom  directed.']  It  is  directed  to  the  marshal  of  the  district, 
by  his  official  description ;  or,  when  be  or  his  deputy  is  a  party^ 
to  such  disinterested  person,  as  the  court  or  a  judge  thereof  shall 
appoint  to  execute  it.  See  ante,  p.  118.)  In  some  of  the  dis- 
tricts certain  official  persons  are  designated  by  general  rule  to 
serve  process  in  all  cases  in  which  the  marshal  or  his  deputy  is  a 
party.  Thus  in  the  Southern  District  of  New- York,  the  sheriff 
and  under  sheriff  of  the  city  and  county  of  New-Tork,  are  ap- 
pointed, both  by  the  Circuit  and  District  Courts  for  this  purpose. 
Rule  103,  C.  C.  And  in  the  Northern  District  of  New  York,  the 
sheriff  and  the  under  sheriff  of  the  county  of  Oneida  are  appointed 
for  this  purpose.     Vide  Appendix,  Rule  77,  D.  C.  N.  D.  N.  Y. 

Styk,]  In  all  the  Circuit  and  District  Courts,  as  well  as  in  the 
Supreme  Court,  all  process  is  in  the  name  of  the  President  of  the 
United  States,  to  which  official  description,  the  words  "  of  Ame- 
rica^ are  usually,  though  it  is  presumed  unnecessarily,  added. 
Instead  of  the  mandatory  phrase  ordinarily  used  in  the  state 
courts,  (process  from  which  runs  in  the  name  of  thejoeopfe,)  viz., 
'*  we  command  you"  the  words,  you  are  hereby  commanded,  are,  or 
ought  to  be  used. 

Teste."]  All  process  issuing  from  the  Circuit  Courts  is  tested  in 
the  name  of  the  Chief  Justice  of  the  Supreme  Court  of  the  Uni- 
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ted  States,  or,  (if  that  office  be  vacant.)  id  the  name  of  the  asso- 
ciate justice  next  in  precedence :  and  all  process  issuing  from  the 
District  Courts  is  tested  in  the  name  of  the  judge,  or,  (if  the  oflSce 
be  vacant,)  of  the  clerk  of  such  court  (ct) 

Return.]  It  is  made  returnable  before  the  judge  or  judges  of 
the  courts  by  its  descriptive  appellation — thus :  **  Before  the  judges 
of  the  Circuit  (or  the  judge  of  the  District)  Court  of  (he  United 

States,  in  and  for  the  District  of .     The  teste,  and  return 

days  being  in  some  degree  the  subject  of  arbitrary  regulation* 
different  rules  with  regard  to  them  may  prevail  in  different  dis- 
tricts. 

By  a  recent  rule  of  the  Circuit  Court  of  the  Southern  District 
of  New- York,  it  is  provided,  concerning  writs  and  process,  that, 
<*  usually,  they  are  to  bear  teste  the  day  they  are  issued,  and  may 
be  returned  the  same  day,  or  any  day  thereafter,  (Sundays  ex- 
cepted) in  term  or  vacation ;  but  alias  and  pluries  writs  may  be 
tested  on  the  return  day  of  the  next  preceding  process;  and  wiits 
of  execution,  attachments  for  contempt  of  court,  or  non-payment 
of  costs,  writs  of  error,  mandamus,  or  inhibition,  and  writs  or  re<* 
cognizance  of  bail  in  civil  causes,  must  be  returnable  in  term." 
Rule  3.  In  the  District  Court  of  that  district,  the  capias,  except 
in  suits  on  bail  bonds,  must  be  returnable  in  term.     Rule  191. 

In  the  Circuit  and  District  Courts  for  the  Northern  District, 
process  issued  in  term,  may  be  tested  on  any  day  in  that  term, 
and  made  returnable  on  any  day  in  the  same  term  or  the  next 
term ;  and  if  issued  in  vacation,  may  be  tested  on  any  day  of  the 
preceding  term,  and  made  returnable  on  any  day  in  the  next  term, 
in  conformity  with  the  practice  of  the  Supreme  Court  of  the 
state  as  prescribed  by  the  revised  statutes.  See  Appendix,  Rule 
13,  D.  C.  N.  D.  N.  Y. 

With  very  few  exceptions,  no  particular  building  is  designated 
by  law  as  the  place  in  which  the  courts  are  to  be  held.  It  is  there- 
fore in  general  sufficient  as  well  in  the  return,  as  in  the  teste  of 
writs,  to  name  the  city  or  village  in  which  the  court  is  next  to  sit, 
last  sat,  or  is  sitting,  as  the  case  may  be.     Thus,  in  the  Northern 

(a>  Sot  aate,  p.  177. 


THE  CIRCUrP  AND  DISTRICT  COURTS.  gQl 

District  of  New- York  for  example,  the  marshal  is  commanded  to 
hare  the  body  of  the  defendant  before  the  Circuit  or  District 
Court  of  the  United  States,  in  and  for  the  Northern  District  of 
New- York,  to  be  held  at  Albany,  (or  elsewhere  as  the  case  may 
be,)  in  the  said  district,  before  the  judges  or  judge  of  the  said 
court,  on  the  day  of  next,  to  answer 

&c.  &C.     And  the  teste  is  as  follows : 
Witness  Esquire,   Chief  Justice  of  the  Su- 

preme Court  of  the  United  States,  or,  (if  in  the  District  Court,) 
judge  of  the  said  court,  at  Albany,  or  (elsewhere  as  the  case  may 
be,)  the  day  of  in  the  year  of  our  Lord, 

&c.  &c. 

But  when  the  court  house  is  designated  by  law,  as  for  example 
in  the  Southern  District  of  New- York,  where,  as  we  have  seen, 
both  the  Circuit  and  District  Courts  are  required  to  be  held  at  the 
City  Hallf  it  is  proper  and  perhaps  necessary,  that  process  should 
be  made  returnable  at  such  particular  place. 

Sertice.'\  The  writ  may  be  served  in  any  part  of  the  district 
in  which  it  is  issued,  in  like  manner  as  writs  issued  to  sherifis 
may  be  executed  in  their  respective  counties. 

The  service  may  be  made  either  by  the  marshal,  by  his  gene- 
ral deputy,  or  by  a  special  deputy  or  bailiff  constituted  for  that 
purpose,  either  by  the  marshal  himself,  or,  it  is  presumed,  by  his 
general  deputy.  Such  at  least,  is  the  law  in  England,  and  in  the 
state  of  New- York.  For  though  the  maxim  delegata  potestas  non 
potest  delegari,  will  not  permit  a  general  deputy  to  delegate  or 
assign  his  general  authority,  he  may  nevertheless  appoint  another 
to  do  a  particular  act.     Hunt  v.  Burrel  et  aL,  5  Johns.  Rep.  137. 

At  common  law,  in  actions  against  several  joint  defendants,  all 
must  be  served  with  process,  or  those  not  served  must  be  prose- 
cuted to  outlawry,  before  the  plaintiff  is  authorized  to  proceed  in 
his  action.  This  inconvenient  rule  has  been  variously  modified 
in  some  of  the  states,  by  substituting  some  other  proceeding  to 
compel  appearance  as  equivalent  to  outlawry.  In  others,  (such 
at  least  is  the  case  in  Pennsylvania  and  New- York,)  the  rule,  as 
it  respects  actions  arising  on  contracts,  has  been  abolished  alto- 
gether, so  far  as  it  presents  an  obstacle  to  the  plaintiff's  proceed- 
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ing  to  judgment  and  execution  against  such  of  the  defendants  as 
are  found.  And  without  descending  to  particulars,  it  is  sufficient 
to  remark,  that  upon  this  point  the  laws  of  the  respective  states 
furnish  the  rule  of  proceeding,  and  determine  the  force  and  effect 
of  judgments  and  executions  in  suits  of  this  description,  in  the 
several  courts  of  the  United  States  in  such  states. 

In  the  state  of  New- York,  by  the  late  Revised  Statutes, "  when 
the  name  of  the  defendant  shall  not  be  known  to  the  plaintiff,  a 
capias  ad  respondendum  may  be  issued  against  such  person  by  a 
fictitious  name.**  (vol.  2,  p.  347,  §  3.)  In  each  of  the  national 
courts  in  this  state,  there  is  a  rule  which  in  practice  leads  sub- 
stantially to  the  same  result:  viz.  "When  the  capias  has  been 
served  on  the  real  party  intended,  the  plaintifll^  before  or  after  its 
return,  may  amend  of  course  any  error  in  the  name  of  the  party 
inserted  in  the  process,  giving  the  defendant  notice  of  such  amend- 
ment." And  by  another  rule  of  the  Circuit  and  District  Courts 
of  the  Northern  District,  *•  the  court  will  not  entertain  a  motion  to 
set  aside  the  process  or  proceedings  in  a  cause  on  the  ground  of 
the  misnomer  of  the  party  arrested ;  but  will  leave  him  to  bis 
remedy  by  a  plea  in  abatement.'*  Appendix,  Rules  15,  16,  D.  C. 
N.  D.  N.  Y.    Rule  192,  D.  C.  S.  D.  N.  Y. 

As  it  regards  the  mode  of  service  and  the  duty  of  the  marshal 
consequent  thereupon,  no  precise  directions  can  be  given  applica- 
ble to  all  the  districts. 

Where  by  an  act  of  Congress,  or  by  the  local  law  and  prac- 
tice, the  process  in  any  given  case,  requires  the  defendant  to  be 
held  to  bail,  or  to  indorse  his  appearance  upon  the  writ,  it  is  the 
duty  of  the  marshal  to  make  an  actual  arrest,  in  order  to  compel 
a  compliance  with  the  exigency  of  the  writ,  and  in  default  of  such 
compliance  to  commit  the  defendant  to  prison.  But  where  no 
such  act  is  required  of  the  defendant,  it  is  sufficient  to  show  him 
the  writ,  and  to  serve  him  with  a  copy  it.  Thus  by  the  Revised 
Statutes  of  the  state  of  New- York,  when  the  capias  "  does  not 
require  the  defendant  to  be  held  to  bail,  he  may  endorse  his  ap- 
pearance on  such  writ,  or  if  he  refuse  to  do  so,  the  sheriff  may 
return  the  writ  personally  served."  (vol.  2,  p.  347,  §  4.)  And 
by  a  rule  of  the  District  Court  of  the  Southern  District  of  New- 
York,  "  when  bail  is  not  required  it  shall  be  a  sufficient  service 
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of  the  capias  or  other  mesne  process  in  personam  for  the  mar- 
shal to  show  such  process  to  the  defendant  or  offer  to  show  it,  and  at 
the  same  time  leave  with  him  a  true  copy  thereof.  In  which  case 
the  marshal  shall  endorse  his  return,  ^personally  served.*  The  same 
rules  and  orders  may  be  taken  on  filing  such  return,  as  if  common 
bail  had  been  filed,  or  the  defendant  had  endorsed  his  appearance 
on  such  process."  Rule  193.  The  rule  of  the  Circuit  and  Dis- 
trict Courts  of  the  Northern  District,  is  substantially  the  same. 
Appendix,  Rule  14,  D.  C.  N.  D.  N.  Y. 

But  in  the  C/rcwt/ Court  of  ihe  Southern  District,  it  would  seem 
the  defendant  in  that  court  is  required  to  indorse  his  appearance. 
Rule  14. 

That  civil  process  cannot  be  served  on  Sunday — but  that  after 
a  negligent,  though  not  after  a  voluntary  escape,  the  defendant 
may  be  retaken  on  that  day ;  that  no  man  can  be  arrested  in  his 
own  house,  provided  the  outer  door  be  shut — but  that  if  the  outer 
door  be  open,  the  officer,  having  gained  admittance,  may  break  an 
inner  door  to  make  an  arrest;  that  the  marshal  may  break  open 
the  outer  door  to  retake  a  prisoner  who  has  escaped,  and  that  bail 
may  do  the  same  to  arrest  and  surrender  their  principal — are 
principles  which  it  is  believed  are  recognized  in  all  the  districts  in 
the  Union. 

Jail  Liberties.']  **  Persons  imprisoned  on  process  issuing  from  any 
court  of  the  United  States,  as  well  at  the  suit  of  the  United  States, 
as  at  the  suit  of  any  person  or  persons  in  civil  actions,  shall  be  en- 
tilled  to  the  like  privilege  of  the  yards  or  limits  of  the  respective  jails, 
as  persons  confined,  in  like  cases,  on  process  from  the  courts  of  the 
respective  states,  are  entitled  to,  and  under  the  like  regulations." 
Act  of  January  6,  1800,  (vol.  3,  p.  391,  §  1.) 

Under  this  act  it  is  obligatory  upon  the  sheriff  to  take  a  bond 
for  the  limits  from  a  prisoner  committed  to  his  custody  in  virtue 
of  process  issued  from  a  court  of  the  United  States,  and  false  im- 
prisonment would  lie  against  him  if  he  should  refuse.  The  United 
States  V.  Noaht  1  Paine,  368.  By  it  Congress  have  adopted  the 
state  laws  relative  to  jail  liberties,  and  the  bond  has  the  same  inci- 
dents and  legal  effect  as  a  bond  taken  under  the  laws  of  the  state. 
Ibid. 
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According  to  the  construction  which  has  uniformly  been  given 
to  the  acts  of  Congress  adopting  the  state  laws  in  relation  to  pro- 
cess, and  the  proceedings  thereon,  this  act  is  doubtless  to  be  con- 
sidered as  applying  only  to  state  laws  in  force  at  the  time  of  its 
passage.  It  is  on  this  account  the  more  important  here  to  notice 
an  act  of  more  recent  date.  By  the  act  of  19th  May,  1828,  (vol. 
8,  p.  62,  §  3,)  it  is  enacted,  "  That  writs  of  execution  and  other 
final  process,  issued  on  judgments  and  decrees  rendered  in  any  of 
the  courts  of  the  United  States,  and  the  proceedings  thereon,  shall 
be  the  same  except  their  style,  in  each  state,  as  are  now  used  in 
the  courts  of  such  state :  Provided^  hoioever,  That  it  shall  be  in 
the  power  of  the  courts,  if  they  see  fit,  in  their  discretion,  by  rules 
of  court,  so  far  to  alter  final  process  in  said  courts  as  to  conform 
the  same  to  any  change  which  may  be  adopted  by  the  legislatures 
of  the  respective  states  for  the  state  courts."  In  the  case  of  The 
United  States  v.  Knight,  (14  Peters,  301,)  this  act  was  held  to 
embrace  the  state  laws  in  force  at  the  date  of  its  enactment  rela- 
tive to  jail  liberties.  This,  indeed,  so  far  as  private  suitors  alone 
were  concerned,  was  considered  very  dear.  But  the  case  pre- 
sented another  very  highly  important  question,  viz :  whether  the 
act  embraced  executions  and  the  proceedings  thereon  issued  on 
judgments  in  favor  of  the  United  States.  It  was  insisted,  by  the 
attorney  genera],  that  the  United  States  were  never  to  be  consid- 
ered as  embraced  in  any  statute  unless  expressly  named.  But  the 
court,  admitting  this  to  be  the  rule  in  construing  acts  of  limitation, 
overruled  the  objection,  using  the  following  humane,  just,  and  sal- 
utary language.  "  Without  undertaking  to  lay  down  any  general 
rule  as  applicable  to  cases  of  this  kind,  we  feel  satisfied  that  when, 
as  in  this  case,  a  statute  which  proposes  only  to  regulate  the  mode 
of  proceeding  in  suits,  does  not  divest  the  public  of  any  right,  docs 
not  violate  any  principle  of  public  policy  ;  but  on  the  contrary, 
makes  provisions  in  accordance  with  the  policy  which  the  govern- 
ment has  indicated  by  many  acts  of  previous  legislation,  to  con- 
form to  state  laws,  in  giving  to  persons  imprisoned  under  their 
execution  the  privilege  of  jail  limits  ;  we  shall  but  carry  into  eflTect 
the  legislative  intent,  by  construing  the  executions  at  the  suit  of  the 
United  States,  to  be  embraced  within  the  act  of  1828.'' 
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SECTION   V.     ^ 

OF   BAIL. 

In  what  cases  it  may  be  exacted. 

With  the  exception  of  two  descriptions  of  suits,  (as  far  as  I  have 
been  able  to  discover,)  the  right  to  hold  the  defendant  to  bail,  is 
left  by  the  laws  of  Congress  entirely  at  large,  to  be  deternnined  by 
the  local  laws  and  practice  in  each  district. 

It  is  now  well  settled  by  the  decisions  of  the  Supreme  Court, 
that  the  subject  of  arrest  and  bail  belongs  to  the  category  of  pro- 
ceedure.  The  prospective  adoption  of  the  state  laws,  by  the  judi- 
ciary act,  as  •*  rules  of  decision,*'  does  not  therefore  embrace  it.  It 
was  provided  for  by  the  process  acts  of  1789  and  1792,  by  which 
the  then  existing  state  laws  were  adopted. (a)  The  policy  of  these 
acts  has  since  been  extended  to  the  new  states ;  and,  so  far  as 
final  process  is  concerned,  re-asserted  with  regard  to  all  the  states, 
by  the  act  of  May  19,  1828.(6) 

The  two  descriptions  of  suits  above  referred  to,  in  which  bail 
is  expressly  required  by  act  of  Congress,  are  those  for  duties  and 
those  for  pecuniary  penalties.  They  are,  therefore,  both  compre- 
hensive and  important. 

By  the  collection  act  of  March  2,  1799,  (vol.  3,  p.  136,  §  65,)  it 
is  provided,  "  That  in  all  cases  in  which  suits  or  prosecutions  shall 
be  commenced  for  the  recovery  of  duties,  or  pecuniary  penalties 
prescribed  by  the  laws  of  the  United  States,  the  person  or  persons 
against  whom  process  may  be  issued,  shall  and  may  be  held  to 
special  bail,  subject  to  the  rules  and  regulations  which  prevail  in 
civil  suits  in  which  special  bail  is  required.^  In  actions  upon  penal 
statutes,  according  to  the  law  of  England,  and  of  most  of  the  states, 
the  defendant  could  not  in  general  be  held  to  bail.  Hence,  the  ne- 
cessity of  this  enactment  in  regard  to  them  ;  and  suits  for  duties 
were  doubtless  included,  for  greater  caution,  on  account  of  their 
paramount  importance. 

(a)  See  &Dte,  pp.  186, 167. 

(b)  Set  ante,  p.  186. 
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The  right  to  exact  bail  from  a  defendant,  of  course  implies  the 
right  to  imprison  him  if  he  fails  to  give  bail ;  and  on  the  other 
hand,  the  abolition  by  law  of  the  right  to  imprison  implies  the  abo- 
lition of  the  right  to  hold  to  bail.  It  is  proper  therefore  here  to  no- 
tice the  lute  acts  of  Congress  relative  to  imprisonment  for  debt. 

By  the  act  of  28th  February,  1839,  (vol.  9,  p.  962,)  it  is  pro- 
vided that  "  no  person  shall  be  imprisoned  for  debt  in  any  state  on 
process  issuing  out  of  a  court  of  the  United  States,  where,  by  the 
laws  of  such  state  imprisonment  for  debt  has  been  abolished  ;  and 
'Where  by  the  laws  of  a  slate  imprisonment  for  debt  shall  be  al- 
lowed, under  certain  conditions  and  restrictions,  the  same  condi- 
tions and  restrictions  shall  be  applicable  to  the  process  issuing  out 
of  the  courts  of  the  United  States ;  and  the  same  proceedings 
shall  be  had  therein  as  are  adopted  in  the  courts  of  such  states." 
By  an  act  of  January  14th,  1841,  (chap.  2,)  this  act  is  declared  to 
embrace,  future  as  well  as  existing  state  laws.  The  decision  in 
the  case  of  the  [United  States  v.  Knight,  just  above  cited,  leaves 
little  room  for  doubt  that  this  act  will  be  construed  to  embrace  the 
United  States  in  common  with  private  suitors.  The  adoption  by 
Congress  of  a  state  law  must  be  exactly  equivalent,  (within  the 
limits  prescribed  for  the  operation  of  such  law)  to  the  enactment 
of  a  law  by  Congress,  in  the  same  terms.  It  is  presumed,  therefore, 
that  even  in  suits  for  duties,  whether  actions  of  assumpsit,  (which 
however  are  of  rare  occurrence)  or  actions  nf  debt  on  duty  bonds, 
no  bail  can  now  be  exacted  where  by  the  local  law  imprisonment 
for  debt  has  been  abolished,  unless  such  law  contains  some  excep- 
tion which  embraces  the  case. 

In  the  case  of  Leonard  v.  Caskin,  Bee's  Rep.  146,  (which  arose 
under  an  act  of  Congress  prior  to  that  above  cited,  of  1799,  but  in 
which  the  terms  of  the  enactment  were  exactly  the  same,)  it  was 
nevertheless  decided,  in  reference  to  the  law  of  the  slate  of  South 
Carolina  and  of  England,  that  in  an  action  upon  a  penal  statute  of 
the  United  States,  the  defendant  could  not  be  held  to  bail,  except 
in  pursuance  of  a  judge's  order  to  be  obtained  upon  an  affidavit, 
satisfactorily  showing  probable  cause  of  action.  But  by  an  act  of 
the  legislature  of  South  Carolina,  passed  in  1769,  it  is  provided 
that  no  person  shall  beheld  to  bail  for  debt,  unless  duly  attested, 
&c. ;  nor  for  any  o^Aer  cause,  without  a  judge's  order  oo  probable 
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cause  of  action  shown,  to  be  endorsed  on,  or  annexed  to  the  writ, 
6cc  This  decision  therefore,  is  in  strict  accordance  with  the  qual- 
ification, *'  subject,"  &c.  in  the  act  of  Congress  above  recited. 

By  the  Revised  Statutes  of  New-York,  it  is  declared  "  that  no 
person  shall  be  held  to  bail  on  a  capias  ad  respondendum,  unless 
the  true  cause  of  action  be  particularly  expressed  therein."  YoL 
2.  p.  348. 

This  provision,  however,  is  only  declaratory  of  the  law  as  it 
was  before,  and  is  understood  to  mean  no  more  than  that  in  order 
to  hold  the  defendant  to  bail,  it  is  necessary  to  insert  the  ac  etiam 
clause  in  the  writ. 

This  is  also  expressly  required  by  the  rules  of  the  national  courts 
in  New- York.  See  Appendix,  Rule  17,  D.  C.  N.  D.  N.  Y.  And 
the  rules  of  the  courts  in  the  southern  district  go  farther  than  this, 
and  require  the  true  cause  of  action  to  be  expressed  in  all  cases. 
Rule  2,  C.  C. 

Bail  to  the  Arrest 

How  taken.']  The  manner  of  giving  bail  differs  essentially  in  the 
difierent  districts.  In  most  if  not  all,  of  the  New^England  states,  the 
distinction  between  bail  for  appearance  and  bail  to  the  action,  does 
not  appear  to  exist.  But  upon  the  service  of  the  process,  the  per- 
sons who  are  to  become  bail,  enter  into  their  engagement  as  such 
by  indorsing  their  names  upon  the  writ ;  and  by  this  single  act 
become,  or  rather  assume  the  responsibility  of,  special  bail. 

In  the  other  states,  it  is  believed  without  exception,  the  course 
of  proceeding  in  this  particular  corresponds  substantially  with  that 
of  the  English  courts.  In  the  state  of  New- York,  for  example, 
upon  the  arrest  of  a  defendant  upon  bailable  process,  the  officer  is 
authorized  to  exact  of  him  a  bond,  with  two  sufficient  sureties,  in 
a  penalty  equal  to  the  sum  indorsed  on  the  writ,  (which  is  usually 
about  double  the  amount  for  which  the  action  is  brought,)  condi- 
tioned that  such  defendant  will  appear  in  the  action,  by  putting  in 
special  bail  within  twenty  days  after  the  return  day  specified  in 
the  writ,  and  by  perfecting  such  bail,  if  required,  according  to  the 
rules  and  practice  of  the  court.     2  Revised  Statutes,  p.  348,  §  11. 

Before  the  passage  of  this  recent  act,  the  bond  in  use,  in  terms 
required  the  defendant  to  appear  on  the  return  day  of  the  writ ; 
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though  in  practice  he  was  allowed  twenty  days  thereafter  for  that 
purpose ;  so  that  the  form  here  prescribed  is  in  reality  in  conformity 
with  the  practice  as  it  was  before.  The  practice  ip  this  particular, 
88  thus  regulated  by  statute  and  the  rule  of  the  Supreme  Court  of 
this  state,  [See  Rule  13,  Sup.  Court,  N.  Y.]  is  adopted  in  the 
courts  for  the  Northern  District  of  New-York«  See  Appendix, 
Rules,  18,  24.  D.  C.  N.  D.  N.  Y.  But  not  in  the  courts  of  the 
Southern  District.  The  time  prescribed  by  the  rules  of  these 
courts  is  ten  days  after  tlie  return  day  of  the  writ.  Rule  7,  C.  C. 
The  form  of  the  bond  in  these  courts  also  continues  the  same  as 
formerly,  being,  generally,  for  the  appearance  of  the  defendant  on 
the  return  of  the  writ. 

By  whom  taken,']  Wlien  bail  is  tendered  at  the  time  of  the  ar- 
rest, and  before  the  actual  commitment  of  the  defendant  by  the 
marshal  to  prison,  it  is  obvious  that  the  bond  is  to  be  taken  by  and 
to  the  marshal.  But  we  have  already  seen,(a)  that  persons  ar- 
rested under  the  civil  authority  of  the  United  States  are  to  be  com- 
mitted to  the  custody  of  the  sheriffs  in  their  respective  districts ; 
that  the  responsibility  of  the  officer  by  whom  the  arrest  has  been 
made  ceases  upon  the  delivery  over  of  the  prisoner ;  and  that  the 
sheriff  immediately  becomes  liable  in  case  of  an  escape.  And  as 
this  doctrine  is  laid  down  without  qualification,  it  would  certainly 
seem  to  follow  that  when  bail  is  tendered  after  the  commitment  of 
the  defendant,  the  bond  is  to  be  taken  by  and  to  the  sheriff.  It  is 
understood  however,  thai  so  far  as  bail  is  concerned,  the  sheriff  upon 
the  receipt  of  the  prisoner,  does  not  become  the  substitute  of  the 
marshal,  but  that  it  is  the  marshal  and  not  the  sheriff  who  is  bound 
to  receive  bail  when  ofiered,  and  who  consequently  is  responsible 
for  the  due  appearance  of  the  defendant  by  putting  in  and  perfect- 
ing special  bail.  In  practice,  when  it  is  inconvenient  for  the  mar- 
shal to  be  present  in  person,  he  may  doubtless  authorize  the  sheriff 
or  keeper  of  the  jail  for  him  and  in  his  name  to  receive  the  bond. 

The  form  and  legal  effect  of  the  security  to  be  given  ;  the  obli- 
gation of  the  marshal  to  receive  bail  when  tendered ;  the  power  of 
the  defendant  voluntarily  to  surrender  himself  in  discharge  of  his 
bail,  or  of  his  bail  to  surrender  him ;  and  in  short,  the  obligations, 
rights  and  responsibilities  of  all  parties  concerned,  are  regulated  by 

(a)  Ante  p.  126,  et  seq. 
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the  local  law  in  each  district,  except  in  cases  provided  for  by 
mies  of  court 

The  new  provision  contained  in  the  Revised  Statutes  of  New- 
York,  (vol.  2,  p.  382,)  authorizing  the  surrender  of  the  principal  in 
the  bail  bond  in  discharge  of  his  bail,  has  been  expressly  adopted 
by  rule  in  the  District  Court  of  the  Northern  District  of  this  state. 
See  Appendix,  Rule,  68.  And  also  in  the  courts  of  the  Southern 
District,  Rule  232,  D.  C. 

Discharging  the  defendant  and  mitigating  bail,"]  Before  the 
statute  of  12  Geo.  L  which  requires  an  affidavit  of  the  debt 
or  cause  of  action  to  be  filed,  preparatory  to  the  issuing  of  pro- 
cess  requiring  the  defendant  to  be  held  to  bail,  the  practice  pre- 
vailed in  the  English  courts,  of  permitting  a  defendant  who  had 
been  held  to  bail,  to  summon  the  plaintiff  before  a  judge  to  show 
cause  of  action ;  and  if  he  failed  in  doing  so,  of  discharging  the 
defendant  upon  his  indorsing  his  appearance  before  the  return  of 
the  writ,  or  upon  filing  common  bail  if  after ;  and  when  the  in- 
debtedness proved  was  insufficient  in  amount  to  justify  a  demand 
of  bail  in  the  sum  exacted,  the  amount  was  mitigated.  No  such 
previous  affidavit  being  required  in  New- York,  this  early  English 
practice  has  been  adopted  here,  and  is  to  be  regarded  as  existing 
in  each  of  the  three  national  courts  in  this  state.  It  prevails  also 
in  the  Pennsylvania  Districts. 

Some  diversity  of  opinion  is  understood  to  have  prevailed  in 
the  national  courts,  relative  to  the  right  of  a  defendant  to  be  dis- 
charged upon  filing  common  bail,  on  the  ground  of  his  having 
been  discharged  as  an  insolvent  debtor.  The  rule  to  be  extracted 
from  the  few  reported  cases  upon  the  subject  seems  to  be,  that 
this  privilege  does  not  extend  to  cases,  either  where  the  debt  was 
contracted  and  made  payable  out  of  the  state,  although  the  dis- 
charge was  granted  within  it,  or,  where  the  discharge  was  gran- 
ted out  of  the  state,  although  the  debt  was  contracted  and  made 
payable  within  it:  but  that  it  is  limited  to  cases  where  the  debt  has 
been  incurred  and  made  payable,  and  where  the  discharge  has  been 
granted,  at  least  within  the  same  state,  if  not  in  the  state  where  the 
question  arises.  Campbell  v.  Claudius,  Peters's  C.  C.  Rep.  484. 
Read  v.  Chapman^  lb.  404.     Craig  v.  Brown^  lb.  352. 

27 
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Where,  on  a  rule  to  show  cause  of  actbn,  the  plaintiff  produced 
a  positive  affidavit  of  debt,  the  allegation  on  the  part  of  the  de* 
fendant  that  a  suit  for  the  same  cause  of  action  had  been  instituted 
in  another  court,  was  not  listened  to*  Pott  et  oL  v.  Sarmenia^ 
2  Wash.  C.  C.  Rep.  198. 

Proceedings  in  case  the  defendant  fails  to  appear,"]  Of  the  re- 
sponsibility of  the  marshal  for  the  defendant's  appearance  by  put- 
ting in  special  bail;  of  his  remedy  on  the  bail  bond;  and  ofihe 
plaintiff's  right  to  take  an  assignment  of  the  bond  ;  it  is  deemed  un- 
necessary to  treat  at  large.  These  are  all  matters  concerning 
which  resort  must  be  had  to  the  local  law  and  rules  of  court,  to 
ascertain  both  the  remedy  and  the  mode  of  pursuing  it. 

By  the  Revised  Statutes  of  New- York,  the  former  regulations 
on  this  subject  in  this  state,  are  in  some  respects  changed.  See 
vol.  2,  p.  349.  These  modifications  are  adopted  in  the  courts  of 
the  Northern  District  by  their  general  rules  adopting  the  practice 
of  the  Supreme  Court  of  the  state  in  cases  not  otherwise  provided 
for.    See  Appendix,  Rule  83,  D.  C.  N.  D.  N.  Y. 

The  199th  rule  of  the  District  Court  for  the  Southern  District 
of  New- York,  is  as  follows  :  "  In  suits  in  which  the  United  States 
shall  be  plaintifls,  or  in  which  they  shall  be  interested,  though  not 
plaintiffs,  and  in  which  the  defendant  shall  be  held  to  bail,  the  as- 
signment of  the  bail-bond,  and  the  acceptance  thereof,  by  the  plain- 
tiffs' attorney,  shall  not  be  deemed  to  preclude  him  from  except- 
ing to  the  sufficiency  of  the  special  bail ;  and  the  marshal  shall 
become  responsible  for  good  bail,  in  like  manner  as  if  the  bail-bond 
had  not  been  assigned  and  accepted  as  aforesaid."  In  the  courts 
for  the  Northern  District  of  New- York,  there  are  also  rules  of 
the  same  import.    See  Appendix,  Rule  22,  D.  C. 

Extent  of  the  liability  of  bail.']  The  Revised  Statutes  of  New- 
York  contain  a  new  provision  upon  this  subject,  which  as  it  will 
probably  be  regarded  as  affording  a  "  rule  of  decision,"  operative 
in  all  the  national  courts  in  this  state,  it  is  proper  to  notice. 
Where  the  sheriff  upon  the  neglect  of  the  defendant,  and  for  his 
own  indemnity,  puts  in  special  bail,  it  is  enacted,  that  "  the  putting 
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in  such  bail  by  such  officer  shall  not  be  deemed  a  performance  of 
the  condition  of  the  bail-bond  taken  on  the  arrest ;  but  the  officer 
may  notwithstanding  prosecute  such  bond,  and  recover  the  amount 
of  all  damages  he  may  have  sustained  by  the  neglect  of  the  defen« 
dant  to  put  in  bail/'    2  R.  S.  p.  349,  §  16. 

Terms  on  which  suits  on  the  hail-bond  wiU  be  stayed  or  set 
aside,"]  These  depend  entirely  upon  the  local  practice  and  rules 
of  the  court.(a)  In  each  of  the  national  courts  in  New-Yorkt 
there  are  rules  upon  this  subject,  corresponding  substantially  with 
the  practice  in  this  particular,  of  the  Supreme  Court  of  the  state. 
See  Appendix,  Rule  25,  D.  C.  N.  D.  xi.  Y.  The  13th  rule  of  the 
Circuit  Court  of  the  Southern  District,  is  substantially  the  same. 
These  rules  provide  for  the  ordinary  case  of  an  application  to  be 
relieved  from  the  consequences  of  a  neglect  to  put  in  bail  to  the 
action  in  proper  time,  where  no  legal  impediment  has  arisen 
to  the  further  prosecution  of  the  suit.  But  there  are  also  extra- 
ordinary cases  in  which  the  bail  are  entitled  to  relief.  As  in 
the  event  of  the  death  of  either  party  at  certain  stages  of  the  ori« 
ginal  suit.  (6) 

Filing  common  baiU  or  entering  an  appearance  for  the  defers 
danL\  It  may  sometimes  happen,  when  the  defendant  neglects  to 
appear,  in  pursuance  of  the  condition  of  the  bail-bond,  that  the 
plaintiff  would  prefer  dispensing  with  special  bail,  rather  than 
incur  the  delay  which  would  be  occasioned  by  proceeding  against 
the  officer,  to  compel  an  appearance,  or  by  taking  an  assignment 
of  the  bail-bond.  The  laws  of  this  state  long  since  made  provi* 
sion  for  such  a  case.  The  former  act  authorized  the  plaintiff,  an 
case  the  defendant  did  not  appear  within  double  the  time  allowed 
him  for  that  purpose,  (forty  days  after  the  return  day  of  the  writ,) 
to  file  common  bail  for  the  defendant,  and  then  to  proceed  against 
him  as  if  he  had  appeared  by  putting  in  special  bail.   This  practice 

(•)  In  Uie  state  of  New-York,  the  courta  are  by  itatate  ezpremly  authorized  in 
saits  upon  bail-bonds,  which  have  been  assigned  to  the  plaintiff,  to  give  soch  relief 
to  defendants  as  maj  be  just ;  and  it  is  declared  that  all  orders  of  the  courts  for  that 
purpose  shall  have  the  effect  of  a  defeasance  of  the  bond.    2  R.  S.  380. 

(Jb)  3  Sand.  Rep.  61,  6.    1  Johns.  Rep.  515.    Cowp.  71. 
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18  supposed  to  be  still  subsisting  in  the  national  courts  of  the  South- 
ern District.  But,  as  by  the  rules  of  these  courts,  (Rule  7, 
C.  C.)  the  defendant  is  allowed  but  ten  days  after  the  return  day 
of  the  writ  to  put  in  bail,  common  bail  may  be  filed  by  the  plain- 
tiff, it  is  presumed,  after  the  lapse  of  twenty  days.  By  the  late 
Revised  Statutes  the  form  of  proceeding  for  this  purpose  is  chan- 
ged. The  plaintiff  is  now  authorized,  after  the  expiration  of  the 
same  time,  to  **  enter  the  defendant's  appearance.''  2  R.  S.  349. 
And  this,  under  the  rules  of  the  courts  for  the  Northern  District, 
is  the  practice  of  these  courts.  The  mode  of  entering  the  appear- 
ance, is  by  entering  in  the  common  rule  book,  a  rule  in  the  follow- 
ing form ;  viz.  that  the  defendant's  appearance  be,  and  the  same  is 
hereby  entered. 

Special  Bail. 

When  and  how  put  in.]  The  time  allowed  to  the  defendant  to 
put  in  special  bail,  depends  upon  the  local  law  and  rules  of  court. 
In  the  national  courts  for  the  Southern  District  of  New- York,  as 
we  have  seen,(a)  the  time  allowed  in  ordinary  cases  is  ten  days 
after  the  return  day  of  the  writ ;  and  in  suits  upon  bonds  for  the 
payment  of  duties,  such  bail  is  required  to  be  put  in,  and  if  ex- 
cepted to,  justified  on  the  return  day  of  the  writ.(6)  In  order  to 
give  effect  to  this  latter  regulation,  the  marshal  ought  to  exact  a 
bail-bond,  conditioned  for  the  appearance  of  the  defendant  on  such 
return  day.(a) 

In  the  courts  for  the  Northern  District,  the  time  prescribed  in 
ordinary  cases  is  twenty  days  after  the  return  day  of  the  writ,  in 
conformity  with  the  practice  in  the  state  courts.  See  Appendix? 
Rule  24,  D.  C.  N.  D.  N.  Y. 

The  judges  of  the  several  courts  may  take  acknowledgments  of 
bail,  in  suits  pending  in  their  courts  respectively.  But  the  want 
of  some  further  provision  for  the  accommodation  of  suitors  was 
early  felt,  and  by  the  act  of  8th  May,  1792,  (vol.  2,  p.  299,  §  10,) 
the  clerks  of  the  several  courts  were  authorized,  •*  in  case  of  the 
absence  or  disability  of  the  judges,  to  take  recognizances  of  special 

(a)  See  ante,  p.  908. 

(b)  See  ante,  p.  206. 
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bail,  de  bene  esstP  This  provision  being  Found  inadequate»the  act 
of  20th  February,  1812,  as  we  have  already  seen,(a)  authorized 
the  Circuit  Court  to  appoint  comnnissioners  for  that  purpose  ;  and 
by  the  subsequent  act  of  March  1,  1817,  (vol.  6.  p.  179,)  the  com. 
missioners  appointed  in  pursuance  of  it,  are  authorized  to  act  in 
cases  pending  in  the  District  as  well  as  Circuit  Courts. 

And  in  those  districts  in  which  there  are  no  Circuit  Courts,  and 
in  which  the  District  Courts  are  invested  with  the  original  jurisdic* 
tion  of  the  Circuit  Courts,  the  power  of  appointing  these  commis- 
sioners is  also  possessed.  By  the  104th  rule  of  the  Circuit  Court 
for  the  Southern  District  of  New  York  the  following  persons  are 
appointed,  ex  officio^  such  commissioners ;  viz.  the  clerk  of  the  said 
court  and  his  deputy,  the  general  deputy  of  the  marshal  of  that 
district,  and  the  clerk  of  each  of  the  counties,  except  that  of  New- 
York,  in  the  said  district.  By  the  same  rule,  all  former  appointments 
are  abrogated.  In  the  courts  for  the  Northern  District,  the  clerk  of 
these  courts,  the  first  judges  of  each  of  the  counties  in  the  district, 
the  recorder  of  the  city  of  Albany,  and  the  clerks  of  each  of  the 
said  counties,  except  the  county  of  Oneida,  are  appointed  ex  officio 
such  commissioners.     Appendix,  Rule  78.  D.  C.  N.  D.  N.  Y. 

Who  are  disqualified  from  becoming  special  bail,]  In  each  of  the 
national  courts  in  New- York,  there  is  a  rule  prohibiting  the  mar- 
shal, his  deputies  and  all  other  persons  concerned  in  the  service 
of  process,  from  becoming  bail,  except  for  the  purpose  of  surren- 
dering the  defendant ;  in  which  case  the  surrender  must  be  made, 
in  the  courts  in  the  Southern  District  within  eight,  and  in  the  Dis- 
trict Court  of  the  Northern  District,  within  fourteen  days,  after 
special  bail  shall  have  been  put  in.  Rule  212,  D.  C.  S.  D.  N.  Y. 
Appendix,  Rule  75.  D.  C.  N.  D.  N.  Y. 

It  is  a  rule  in  the  English  courts,  that  no  attorney  shall  become 
bail.  This  rule  prevails  in  the  Supreme  Court  of  New- York,  and 
is  to  be  considered  as  a  rule  in  the  national  courts  here.  The 
general  qualification  of  bail  is,  that  they  should  be  house-keepers^ 
or  freeholders,  and  respectively  worth  double  the  sum  for  which 
the  defendant  is  held  to  bail,  after  payment  of  all  their  debts.     But 

(a)  Ante,  p.  56. 
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ID  the  courts  for  the  Southern  District  of  New- York,  it  is  provided 
by  rule,  that  ia  every  recognizance  of  bail  in  a  civil  suit  depending 
therein,  the  sum  for  which  the  suit  is  instituted  shall  be  expressed 
in  the  bail  piece,  and  every  notice  of  bail  shall  express  the  sum  de- 
manded in  the  suit,  and  in  such  suits  where  the  sum  demanded 
exceeds  ten  thousand  dollars,  two  or  more  bail  may  justify  for  pro- 
portionate parts  of  such  amount,  in  sums  to  be  determined  by  the 
judge.    Rule  200,  D.  C.  S.  D.  N.  Y. 

Excepting  to  and  justifying  b<iiL']  The  time  allowed  in  the 
courts  of  the  Southern  District  of  this  state,  for  excepting,  and  notice 
thereof,  is  four  days ;  for  justification,  four  days.  Rules  8,  9, 
C.  C.  S.  D.  N.  Y. 

In  the  courts  for  the  Northern  District,  the  time  allowed  for  ex- 
ception and  notice  is  twenty  daySf  after  notice  of  bail ;  the  time  for 
justification  eight  days,  of  which /our  days  notice  must  be  given. 

In  the  Northern  District  of  New- York,  bail  may  justify  in  open 
court,  or  before  a  judge  at  chambers,  or  before  the  clerk,  with  the 
right  of  appeal  in  the  last  case  to  the  court  or  judge  at  chambers. 
Appendix.  Rule  24,  D.  C.  N.  D.  N.  Y. 

In  the  Southern  District,  bail  may  justify  before  the  clerk,  or 
one  of  the  commissioners  to  take  aflldavits,  &c.,  appointed  by  the 
courts  with  the  like  right  of  appeal.    Rule  10,  C.  C. 

Of  Bail  in  suits  in  which  judgment  may  be  rendered  at  the  return 

term. 

It  is  necessary  here  to  notice  certain  descriptions  of  suits  of  great 
importance  and  of  frequent  occurrence,  concerning  which  the 
legislature  has  thought  proper  to  prescribe  regulations  incompati- 
ble with  the  ordinary  rules  relative  to  bail. 

By  the  act  of  March,  3,  1797,  (vol.  2,  p.  594,  §  3,)  it  is  enacted 
that  in  suits  against  delinquent  revenue  officers  or  other  persons 
accountable  for  public  moneys,  "  it  shall  be  the  duty  of  the  court 
where  the  same  may  be  pending,  to  grant  judgment  at  the  return 
term  upon  motion,  unless  the  defendant  shall,  in  open  court,  (the 
United  States'  attorney  being  present)  make  oath  or  a£Sirmation 
that  he  is  equitably  entitled  to  credits,  which  had  been,  previous  to 
the  commencement  of  the  suit,  submitted  to  the  consideration  of 
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the  accoanting  officers  of  the  treasury,  and  rejected  ;  specirying 
each  particular  claim  so  rejected,  in  the  affidavit,  and  that  he  can- 
not then  come  safely  to  trial.  Oath  or  affirmation  to  this  effect 
being  made,  subscribed  and  filed,  if  the  court  be  thereupon  satis* 
fied,  a  continuance  until  the  next  succeeding  term  may  be  granted ; 
but  not  otherwise,  unless  as  provided  in  the  preceding  section." 
The  preceding  section  referred  to  declares  that  in  suits  against 
public  delinquents,  copies  duly  authenticated,  in  the  manner  therein 
specified,  of  bonds,  contracts  or  other  papers  on  file  in  public 
offices  at  the  seat  of  government,  shall  be  received  in  evidence  ; 
**  Provided,  that  where  suit  is  brought  upon  a  bond,  or  other  sealed 
instrument,  and  the  defendant  shall  plead  '  non  est  factum,'  or 
upon  motion  to  the  court  such  plea  or  motion  being  verified  by  the 
oath  or  affirmation  of  the  defendant,  it  shall  be  lawful  for  the  court 
to  take  the  same  into  consideration,  and  (if  it  shall  appear  necessary 
for  the  attainment  of  justice)  to  require  the  production  of  the  ori- 
ginal bond,  contract  or  other  paper,  specified  in  such  affidavit." 
By  the  act  of  March  2, 1790,  (vol.  3,  p.  136,  ^  65,)  it  is  enacted 
*^  That  where  suits  shall  be  instituted  on  any  bond  for  the  recovery 
of  duties  due  to  the  United  States,  it  shall  be  the  duty  of  the  court 
where  the  same  shall  be  pending,  to  grant  judgment  at  the  return 
term,  upon  motion,  unless  the  defendant  shall  in  open  court,  the 
United  States'  attorney  being  present,  make  oath  or  affirmation 
that  an  error  has  been  committed  in  the  liquidation  of  the  duties 
demanded  upon  such  bond,  specifying  the  errors  alleged  to  have 
been  committed,  and  that  the  same  have  been  notified,  in  writing, 
to  the  collector  of  the  district,  prior  to  the  commencement  of  the 
return  term  aforesaid ;  whereupon,  if  the  court  be  satisfied  that  a 
continuance  until  the  next  succeeding  term,  be  necessary  to  the  at- 
tainment of  justice,  and  not  otherwise,  a  continuance  may  be 
granted  until  the  next  succeeding  term,  and  no  longer.'' (a)    And  in 


(«)  In  the  cMe  Ex  parte  Davenport^  6  Peters,  661,  it  was  decided  that  accord- 
ing  to  the  trae  interpretation  of  this  section,  the  legislatnre  was  to  he  considered  tm 
having  intended  no  more  than  to  interdict  the  defendant  from  delay  by  means  of 
sham  pleadings  or  other  pretended  defenoes,  in  fraud  of  his  obligation  to  make  pane, 
toal  payment  It  was  not  intended  to  debar  him  from  any  plea  which  apon  gene- 
ral principles  conld  constitate  a  good  defence  upon  the  merits.    And  it  was  accord. 


216  OF  TH£  PRACTICE  OF 

the  act  of  March  3,  1825,  (vol.  7,  p.  377,  §  88,)  regulating  the  post 
office  department,  it  is  enacted  '*  That  in  all  suits  or  causes  arising 
under  this  act,  the  court  shall  proceed  to  trial,  and  render  judg- 
mcnt  the  first  term  after  such  suit  shall  be  commenced  :  Promded^ 
always^  That  whenever  service  of  the  process  shall  not  have  been 
made  twenty  days  at  least  previous  to  the  return  day  of  such  term, 
the  defendant  shall  be  entitled  to  one  continuance,  if  the  court  on 
the  statement  of  such  defendant,  shall  judge  it  ei[pedient :  Pro* 
videdt  also,  that  if  the  defendant  in  such  suit  shall  make  affidavit 
that  he  has  a  claim  against  the  general  post  office,  not  allowed  by 
the  post  master  general,  although  submitted  to  him  conformably  to 
the  regulations  of  the  post  office,  and  shall  specify  such  claim  in  the 
affidavit,  and  that  he  could  not  be  prepared  for  the  trial  at  such 
term  for  want  of  evidence,  the  court,  in  such  case,  being  satisfied 
in  those  respects  may  grant  a  continuance  until  the  next  succeeding 
term."  This  section  is  referred  to  and  its  provisions  expressly 
.adopted  by  the  act  *'  to  change  the  organization  of  the  post  office 
department,"  &c.  of  July  2,  1836,  (voL  9.  p.  462,  §  15.) 

To  give  efiect,  as  far  as  possible,  to  these  regulations,  without 
at  the  same  time  dispensing  with  special  bail,  in  those  districts  es- 
pecially, in  which  the  forms  of  proceeding  are  borrowed  substan* 
tially  from  the  English  courts,  some  special  provision  by  rule  r^- 
ulating  the  mode  of  putting  in  and  perfecting  special  bail  is  neces- 
sary. Such  provision  has  been  made  by  the  courts  for  the  South- 
ern District  of  New  York.  See  Appendix,  Rule  19.  D.  C.  N.  D. 
and  j9os^,  Declaratiotif  ^nd  Notice  of  TriaU 

In  the  courts  for  the  Southern  District,  provision  for  this  class  of 
cases  has  also  been  made.    Rules  195,  196,  197.  D.  C. 

Surrender. "l  The  particular  mode  of  proceeding  to  be  pursued 
by  the  bail  to  effect  a  surrender  of  the  principal,  is  of  course  to  be 
determined  by  reference  to  the  local  law  and  usage  of  the  courts. 
In  the  national  courts  of  New- York  the  course  is  specifically  pre- 
scribed by  rules  of  court.  ^ 

ingly  held  that  a  plea  of  IcDdcr  pleaded  in  addition  to  non  est  factum,  ought  to  have 
been  received.  See  also,  to  Uie  same  eflfect,  The  United  States  ▼.  Phelne  et  ok 
8  Peters,  700. 
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lo  the  Southern  District  the  foUowiog  rules  have  been  prescribed : 

Bail  desiriug  to  surrender  the  principal,  or  the  principal  wishing 
to  surrender  himself  in  discharge  of  his  bail  may  give  two  days' 
notice  in  writing  to  the  attorney  of  the  plaintiff  of  the  time  and 
place  of  surrender. 

Two  certified  copies  of  the  bail  piece  being  produced  to  the 
judge,  with  proof  of  the  due  service  of  such  notice,  he  will  endorse 
on  each  a  committUur  of  the  principal  to  the  custody  of  the  mar- 
shal. 

On  the  written  admission  of  the  marshal,  or  due  proof  that  the 
principal  is  in  custody  under  such  commiltitur,  and  no  sufficient 
cause  being  shown  to  the  contrary,  the  judge  will  immediately 
thereupon  order  an  exaneretur  to  be  entered. 

An  exoneretur  may  be  entered  on  filing  the  written  consent  of 
the  plaintifTs  attorney  without  an  order  of  the  judge. 

An  immediate  committUur  before  notice  given  may  be  had  on 
proof  satisfactory  to  the  judge  that  the  principal  is  about  to  depart 
the  district,  or  that  the  bail  cannot  with  safety  await  the  expira- 
tion of  such  notice,  before  a  surrender  is  made. 

In  such  case  the  surrender  shall  be  made  in  conformity  to  the  pre- 
sent practice  of  this  court,  and  may  be  made  on  the  bail-bond,  or 
by  putting  in  special  bail,  before  a  return  of  the  writ. 

The  rules  upon  this  subject  of  the  courts  of  the  Northern  Dis- 
trict of  New-York,  arc  in  most  respects  conformable  with  the  re- 
vised statutes  of  the  state.  They  also  provide,  that  when  the  plain- 
tiff or  his  attorney,  upon  whom  the  rule  to  show  cause  is  served* 
resides,  at  the  time  of  service,  more  than  one  hundred  miles  from 
the  place  at  which  cause  is  to  be  shown,  the  service  shall  be  made 
eight  days  before  the  time  appointed  in  the  order  for  showing 
cause,  and  that  in  other  cases,  four  days  shall  be  sufficient.  See 
Appendix,  Rule  65,  66,  67,  D.  C.  N.  D.  N.  Y. 

By  an  act  of  Congress,  passed  March  2,  1799,  (vol.  3,  p.  263,) 
provision  is  made  for  the  surrender  of  a  defendant,  who,  having 
put  in  special  bail  in  a  suit  in  one  district,  is  afterwards  arrested  in 
some  other  district,  and  committed  to  a  jail,  the  use  of  which  has 
been  ceded  to  the  United  States  for  the  custody  of  prisoners.    It 
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authorizes  a  surrender  before  a  judge  of  the  court,  in  which  bail 
has  been  given,  to  the  custody  of  the  marshal  of  the  district  in 
which  the  defendant  had  been  comnf)itted.(a) 

In  each  of  the  national  courts  in  this  state,  it  is  provided  by  rule, 
that  in  cases  falling  within  this  provision,  the  surrender  may  be 
made  in  the  same  manner  as  in  other  cases.  See  Rule  207,  D.  C. 
S.  D.  N.  Y.  and  Appendix,  Rule  69,  D.  C.  N.  D.  N.  Y. 

In  the  courts  for  the  Norlhern  District,  it  is  further  provided  by 
rule,  in  accordance  with  the  present  law  of  the  state,  that  bail 
to  the  arrest  may  surrender  the  principal,  or  he  may  surrender 
himself,  "  in  the  same  manner  and  with  the  like  effect  as  in  case  of 
specin>l  bail,  except  that  two  copies  of  the  bail  bond,  proved  to  be 
such  by  the  affidavit  of  the  marshal,  of  his  deputy,  or  of  a  sub- 
scribing witness,  shall  be  used  instead  of  certified  copies  of  the  bail 
piece."    See  Appendix,  Rule  68,  D.  C.  N.  D.  N.  Y.(t) 

(a)  It  is  conyenient  here  also  to  notice  the  other  provbions  of  this  act.  The  sec- 
ond  Bection  declares,  that  the  marshal  or  his  deputy  who  executes  the  order  of  com. 
initment,  or  rather  the  order  that  the  defendant  be  held  in  prison,  shall,  for  such  ser' 
Tiee  ^*  receive  the  same  fees  and  allowances,  as  for  the  serf  ice  of  an  ori^nal  proceas^ 
commitment  thereon  and  return  thereof."  By  the  third  and  last  section,  it  is  pro- 
Tided,  that  defendants  so  surrendered  '*  shall,  unless  sooner  discharged  by  law,  bo 
holden  in  jail  until  final  judgment  shall  be  rendered  in  the  suit  in  which  he  procured 
bail  as  aforesaid,  and  sixty  days  thereafter,  if  such  judgment  shall  be  rendered  against 
him,  that  he  may  be  charged  in  execution,  which  may  be  directed  to,  and  aeiyed 
by,  the  marshal  in  whose  custody  he  is.'* 

(6)  A  question  of  jurisdiction  occurs  relative  to  suits  against  bail,  and  some  other 
suits  of  a  kindred  nature,  to  which  it  may  not  be  amiss  here  briefly  to  advert.  The 
question  as  it  respects  bail,  is  this.  Is  it  competent  for  the  national  courts  to  enter- 
tain  jurisdiction  without  regard  to  the  citizenahip  of  the  imtnediate  parties,  in  all 
suits  upon  bail  bonds  taken,  and  recognizances  entered  into  in  such  courts  respect- 
iioely  ?  In  the  generality  of  cases,  it  is  true,  no  such  question  can  arise.  Most  of 
the  suits  in  the  courts  of  the  United  States,  are  prosecuted  either  by  the  United 
States,  by  officers  thereof,  serving  under  the  authority  of  an  act  of  Congress,  by 
aliens,  or  by  citizens  of  other  states.  In  these  cases,  the  bail  usually  being  citizens 
of  the  state  in  which  the  suit  is  brought,  no  impediment  to  the  exercise  of  jurisdic. 
tion  exists.  But  where  the  plaintiff  is  a  citizen  of  the  state  in  which  the  suit  is  pro. 
secuted,  (as  he  may  be  against  an  alien,  or  against  a  citizen  of  another  state  who 
happens  to  be  found  in  the  state  of  which  the  plaintiff  is  a  citizen,)  there  would  in 
such  case,  according  to  the  general  rule,  be  a  want  of  proper  parties  to  a  suit  against 
the  bail.  It  would  be  a  suit  between  citizens  of  the  same  state — a  case  to  which  the  jo. 
dicial  power  of  the  United  States,  (except  in  a  few  specific  cases  arising  under  the 
laws  of  the  United  SUtes,)  does  not  extend.  So,  too,  when  the  phiintifi^  instead  of 
taking  an  assignment  of  the  bail  bond,  and  prosecuting  in  his  own  name,  elects  to 
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SECTION  VI. 

PROCBEOINGS  PROM  THE  DECLARATION  (INCLUSIVE)  TO  THE  TRIAL  ; 

INCLUDING   JUDGMENTS    BY   DEFAULT. 

The  defendant  having  perfected  his  appearance^  is  entitled,  by 
the  rules  of  the  national  courts  in  New-York«  at  any  time  there- 

saek  satififaetion  for  the  defendant's  default  in  not  pattingf  in  special  bail  to  the  action  i 
against  the  marshal — and  where  the  latter  is  consequently  obliged  to  rewrt  to  a  suit 
9n  the  bail  bond  for  his  indemnity.  And  so,  also,  of  suits  upon  bonds  for  the  jail 
liberties,  by  the  marshal  or  by  a  citizen  plaintiff  to  whom  the  bond  has  been  assigned. 

To  be  obliged  to  resort  to  the  state  tribunals  in  these  cases,  would,  to  say  the  least, 
be  inconvenient.  Indeed,  the  inconyenienee  attending  the  prosecution  of  suits 
aLgainst  bail,  even  in  a  difierent  eo.ordinate  court,  baa  been  considered  to  be  of  so  so. 
rious  a  nature,  as  to  have  led  to  the  adoption  of  a  rule,  in  England  and  in  New- York, 
requiring  such  suits  to  be  brought  in  the  same  court  in  which  the  original  action 
was  prosecuted,  except  in  cases  where  its  enforcement  would  be  destructive  of  the 
remedy ;  as  where  the  original  suit  is  in  a  county  court,  and  the  bail  resides  without 
the  limits  of  its  jurisdiction.  And  upon  this  ground  alone,  proceedings  in  such  suits 
have  frequently  been  set  aside.  Burr.  642,  1923.  3  WiU.  348.  8  T.  R.  152.  2 
Cowp.  396.  13  Johns.  Rep.  424.  Unless,  therefore,  it  should  be  clearly  shown  that 
a  suit  brought  in  a  state  court,  against  bail  who  had  become  such  in  a  court  of  the 
United  States,  could  not  have  been  sustained  in  the  latter  court,  we  may  suppose 
each  suits  would  be  dismissed :  and  hence  the  greater  practical  importance  of  thift 
question. 

If,  as  is  probably  generally  supposed,  the  jurisdiction  in  question  exists,  it  can  only 
be,  I  apprehend,  upon  the  ground  that  suits  of  this  nature  are  to  be  regarded  as. mere 
ineidento  to  the  original  suits  that  give  rise  to  them,  which  the  ends  of  justice  re. 
quire  to  be  prosecuted  in  the  same  court ;  and  as  such,  are  to  be  considered  as  fall- 
mg  within  the  spirit  and  intent  of  the  constitutional  and  legislative  provisions,  by 
which  the  jurisdiction  of  the  courts  of  the  United  States  is  defined.  In  other  words, 
the  jurisdiction  in  such  cases  is  to  be  implied^  from  the  grant  of  jurisdiction  over  the 
suits  in  which  they  have  their  origin.  This  is  the  view  of  the  subject  taken  by  Mr. 
Justice  Washington,  in  the  case  of  BobyshaU  v.  Oppenheimer,  4  Wash.  C.C.  Rep. 
482.  But  in  the  ease  of  Damo  v.  Packard,  7  Peters,  276,  285,  the  Supreme  Court 
seems  to  have  taken  the  opposite  view. 

There  are  also  other  analagous  cases ;  and  among  these  may  be  mentioned  ac- 
tions  againet  the  offieere  of  the  court,  for  acts  of  negligence  or  misfeasancft  whereby 
the  rights  of  parties  litigant  are  defeated ;  such  as  the  omission  or  refusal  to  return 
process,  false  return,  escape,  &e.  The  question  of  jurisdiction  with  respect  to  this  last 
ground  of  action,  (eeeape,)  becomes  especially  interesting  in  this  state,  by  reason  of 
the  peculiar  form  of  the  enactment  contained  in  the  late  Revised  Statutes,  declaring 
the  liability  of  sberiffii,  for  the  safe  custody  of  penons  committed  in  virtue  of  civil 
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after  to  take  a  rule  of  course  against  the  plaintiff  requiring  him  to 
declare,  within  twenty  days  after  notice  of  such  rule,  or,  in  the 
courts  of  the  Southern  District  that  he  be  non-prossed^  and  in  the 
courts  of  the  Northern  District,  that  judgment  of  discontinuance 
he  entered  against  him.  Rule  16,  C.  C.  S.  D.  N.  Y.  Appendix, 
Rule  27,  D.  C.  N.  D.  N.  Y. 

1.  Of  the  Declaration. 

Of  the  formal  parts  of  the  declaration,  it  is  unnecessary,  for  the 
obvious  reason  already  so  often  assigned,  to  treat  at  large. 

The  common  rules  of  pleading,  except  where  they  have  been 
changed  by  the  laws  of  the  stales  or  by  rules  of  court  are  in 
general  strictly  applicable  to  proceedings  in  the  national  courts* 
The  pleader  in  these  courts  must  therefore  have  recourse  to  the 
same  treatises  upon  this  science  for  direction,  that  he  resorts  to  as 
his  guide  in  the  management  of  his  causes  in  the  state  tribunals. 
It  is  true  that  many  questions  of  pleading  have  arisen  and  been 
determined  in  the  courts  of  the  United  States.  But,  as  with  few 
exceptions,  they  arose  from  no  peculiarity  in  the  constitution  of 
these  tribunals,  but  are  in  accordance  with  the  decisions  of  other 
courts,  proceeding  according  to  the  course  of  the  common  law,  it 

proceMfrom  the  courts  of  the  United  States.  (See  ante,  p.  135.)  Thess  officert 
are  declared  to  be  "  answerable  in  the  courts  of  the  United  StateaJ"  But  as  the 
sheriff  is  always  a  citizen  of  the  state,  whenever  the  plaintiff  happens  to  be  a  citizen, 
here,  a^rain,  there  will,  prima  facie,  be  a  want  of  proper  parties.  This  statute  con- 
tains, moreover,  as  we  have  seen,  anoUier  qualification.  The  sheriff  is  to  be  **  answer- 
able in  the  courts  of  the  United  States,  according  to  the  laws  thereof,"  But  the 
laws  of  the  United  States  are  silent  upon  the  subject.  It  is  true  thej  declare  that 
the  laws  of  the  several  states  shall  be  rules  of  decision  when  applicable  in  trials  at 
common  law.  But  the  state  laws,  by  no  means  become  laws  of  the  United  States, 
in  the  sense  in  which  these  terms  are  used  in  the  constitution,  and  in  %\m  acts  of 
Congress,  nor  indeed  in  any  proper  sense.  So  that  according  to  the  literal  constnie- 
tion  of  the  state  law,  it  would  seem  to  be  at  least  questionable,  whether  in  any  case 
an  action  for  escape  from  process  issued  by  a  court  of  the  United  States,  can  be 
maintained  against  a  sheriff  of  the  state  of  New- York.  Congress,  it  may  be  said, 
may  remove  this  difficulty  by  yet  legislating  upon  the  subject.  But,  to  say  nothing 
of  the  constitutional  impediments  in  the  way  of  such  a  course,  (so  far  as  suits  be. 
tween  citizens  of  the  same  state  are  concerned,)  this  could  not  be  done,  without  a  de- 
parture  in  some  degree  from  a  great  fundamental  principle  of  our  national  jurispru. 
dence,  that  of  leaving  all  controversies  properly  falling  within  its  scope,  to  bo  deter* 
mined  by  the  lex  loci. 
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would  be  foreign  from  the  design  of  this  work  to  notice  them  in 
detail. 

There  is,  however,  one  rule  applicable  to  the  framing  of  the 
declaration  in  the  national  courts,  of  such  vital  importance  as  to 
require  it  to  be  impressively  stated,  and  fully  explained.  For  al- 
though it  was  early  established  and  has  ever  since  been  uniformly 
adhered  to  by  the  courts,  either  through  inadvertence  or  misap- 
prehension, it  is  even  yet  frequently  disregarded  by  the  practi- 
tioner. It  springs  from  the  peculiar  character  of  these  courts ; 
whose  jurisdiction  while  it  extends  to  every  species  of  litigation 
under  every  form,  is  yet  so  limited  as  to  embrace  but  compar- 
atively few  cases  specially  circumstanced :  whence  it  results  that 
the  legal  presumption  in  regard  to  them  is,  (not  as  with  r^ard  to 
a  court  of  general  jurisdiction,  that  a  cause  is  within  its  jurisdiction 
unless  the  contrary  appears,  but  rather,)  that  a  cause  is  without 
their  jurisdiction  till  the  contrary  is  shown. 

Grounds  of  jurisdiction  to  be  stated,"]  The  fundamental  rule 
therefore,  to  which  I  refer  is  this ;  That  the  facts  or  circumstances 
upon  which  the  jurisdiction  over  the  case  depends,  must  be  set 
forth  in  the  declaration. 

In  some  cases  these  facts  and  circumstances  cannot  fail  to  ap- 
pear without  any  express  averment  for  that  purpose  :  as  where 
the  United  States  are  plaintiflTs ;  or  where  the  post  master  general 
sues  in  his  own  name  in  virtue  of  the  acts  of  Congress  authorizing 
him  to  do  so ;  or  where  the  president,  directors  and  company  of 
the  Bank  of  the  United  States  are  a  party.  The  jurisdiction  in 
these  cases,  resulting  as  it  does  wholly  from  the  character  of  the 
parties,  and  that  character  being  fully  indicated  by  their  names,  is 
necessarily  manifest.  So,  too,  when  the  suit  is  for  the  infringement 
of  a  patent  or  copy  right,  or  upon  a  debenture,  or  a  qui  tarn  action 
for  a  penalty  accruing  under  the  laws  of  the  United  States  ;  the 
jurisdiction  in  these  cases  depending  as  it  does,  entirely  upon  the 
nature  of  the  controversy,  must  be  manifest  from  the  bare  state- 
ment of  the  plaintiff's  title. 

But  in  the  other  classes  of  cases  falling  within  the  judicial  power 
of  the  United  States,  the  facts  or  circumstances  giving  jurisdiction 
must  be  expressly  stated. 


J22  OF  THE  PRACTICE  OF 

Character  of  the  Parties.]  Thus  in  a  suit  between  an  alien  and 
a  citizen,  the  alienage  of  the  one,  and  the  citizenship  of  the  other, 
must  be  stated.  Hodgson  el  ah  v.  Bowerhank  et  aL,  5  Cranch, 
303«  Jackson  v.  Tweniyman^  2  Peters,  136.  And  so,  doubtless, 
when  a  state  is  plaintiff  against  an  alien,  the  alienage  of  the  defen- 
dant must  be  stated.  When  the  suit  is  between  citizens  of  differ- 
ent states  the  citizenship  of  the  parties,  (so  as  to  show,  not  only 
that  they  are  citizens  of  different  states,  but  also  that  one  of  them 
is  a  citizen  of  the  state  where  the  suit  is  brought,)  must  be  stated. 
Brigham  v.  Cabot  et  a/.,  3  Dallas,  362.  Abercrombie  v.  Dupuis 
et  aLf  1  Cranch,  343.  Wood  v.  Wagnon^  2  Cranch,  9.  Capron 
V.  Van  Noorden,  lb.  126.  Winchester  v.  Jackson  et  aL,  3  Cranch, 
515.  Strawhridge  et  aL  v.  Curtis  et  ah,  lb.  267.  Hope  Insurance 
Company  v.  Boardman  et  aL,  5  Cranch,  57.  Sullivan  v.  Fulton 
Steam  Boat  Company^  6  Wheat.  450.  Breithaupt  v.  Bank  of 
Georgia,  1  Peters,  238.  In  a  suit  to  recover  the  contents  of  a 
promissory  note  or  other  chose  in  action,  (except  foreign  bills  of 
exchange  and  debentures,)  brought  by  an  assignee  of  such  pro- 
missory note,  &c.,  it  is  necessary  to  aver  that  the  original  promi- 
see through  whom  the  plaintiff  claims  to  recover,  is  an  alien  or 
citizen  of  another  state,  as  the  case  may  be,  so  as  to  show  that  he 
also  might  have  maintained  an  action  in  the  court  to  recover  such 
contents.  Turner  v.  The  Bank  of  North  America,  4  Dallas,  S: 
Montalet  v.  Murray,  4  Cranch,  46. 

The  averment  of  citizenship  must  be  positive,  and  must  be  in 
terms  conformable  with  those  of  the  constitution  and  judicial  act 
conferring  the  jurisdiction.  Thus,  it  is  not  sufficient  to  describe 
a  party  as  of,  or  as  resident  in,  a  particular  state  ;  but  he  must  be 
stated  to  be  a  citizen  of  the  state.  Abercrombie  v.  Dupuis  et  al., 
1  Cranch,  343.     Wood  v.  Wagnon,  2  Cranch,  9. 

In  a  more  recent  case,  it  has,  however,  nevertheless,  been  held, 
that  an  averment  which  is  only  equivalent  in  import,  to  an  aver- 
ment of  citizenship,  is  sufficient  Gassies  v.  Ballou,  7  Peters,  761 . 
The  defendant  in  that  case  was  described  as ''  now  residing  in  the 
parish  of  West  Baton  Rouge,  where  the  said  Pierre  Gassies  caused 
himself  to  be  naturalized  an  American  citizen."  This  was  held 
to  be  sufficient  "  A  citizen  of  the  United  States,**  say  the  court, 
'' residing  in  any  state  of  the  Union,  is  a  citizen  of  that  state." 
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Amount  in  dispute.^  But  it  will  be  recollected  that  in  all  those 
cases  in  which  the  jurisdiction  depends  upon  the  alienage  or  citi- 
zenship of  the  parties,  it  is  also  requisite,  according  to  the  llth 
section  of  the  judicial  act,  (vol.  2,  p.  5G,)  in  order  to  enable  these 
courts  to  exercise  jurisdiction,  that  the  matter  in  dispute  should 
exceed,  exclusive  of  costs,  the  sum  or  value  of  five  hundred  dol- 
lars. 

At  the  date  of  the  former  edition  of  this  work,  there  had  been 
no  decision  by  the  Supreme  Court  directly  on  the  question  whe- 
ther it  was  not  also  incumbent  on  the  plaintifT  to  insert  in  his  de- 
claration an  allegation  to  this  effect.  But  in  the  case  of  Lessee  of 
Lansing  v.  Dolph  et  aL^  4  Wash.  C.  C.  Rep.  624,  such  an  allega- 
tion had  been  held  by  judge  Washington  to  be  indispensable  :(a) 
and  in  the  case  of  Smith  v.  Jackson^  1  Paine,  486,  Mr.  Justice 
Thompson  had  expressed  an  opinion  to  the  same  effect.  These 
judges  considered  the  necessity  of  an  averment  of  the  requisite 
amount  as  clearly  following  from  the  principles  so  fully  established 
with  respect  to  citizenship  and  alienage,  where  these  constitute 
the  grounds  of  jurisdiction.  In  conformity  with  these  decisions  a 
like  decision  had  been  made  in  several  causes  in  the  District  Court 
for  the  Northern  District  of  New  York.  Under  these  circum- 
stances, the  author  did  not  hesitate  strongly  to  intimate  his  be- 
lief that  an  averment  of  the  requisite  amount  in  dispute  was 
necessary. 

But  in  the  case  ex  parte  Martha  Bradstreet^  decided  in  1833, 
7  Peters,  634,  it  seems  to  have  been  held  otherwise. 

This  decision  appears  to  me  to  be  at  war  with  well  established 
principles,  and  with  the  whole  current  of  previous  reported  deci- 
sions in  the  national  courts  upon  this  and  analogous  questions.  It 
is  a  general  principle  that  with  regard  to  courts  of  limited  juris- 
diction, a  cause  is  to  be  presumed  to  be  without  their  jurisdiction 
unless  it  is  expressly  shown  to  be  within  it.  This  is  the  well 
known  doctrine  of  the  English  courts ;  and  it  was  laid  down  and 

(a)  This  was  ui  actioD  of  ejectment,  in  which  the  damageg  were  laid  at  93000. 
But  inasmuch  as  this  action,  though  in  form  an  action  of  trespass  for  the  recovery 
of  damages,  is  in  reality  brought  to  recover  land,  it  was  held  that  the  damages 
claimed  were  to  be  regarded  as  merely  nominal,  and  that  the  value  of  the  premises 
in  question  ought  to  have  been  stated. 
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sanctioned  by  the  Supreme  Court  of  the  United  States  io  the 
early  case  of  Stanley  v.  The  Bank  cf  Americat  4  Dall.  11,  and 
has  been  repeatedly  re-asserted  and  maintained  in  that  court  ever 
since.  The  decision  in  the  case  of  Bradstreet  is,  that  the  plaintiff, 
'without  any  averment  for  that  purpose  in  his  declaration,  may 
prove  on  trial  that  the  controversy  involves  the  requisite  amount. 

But  it  is  a  rule  of  pleading  that  the  plaintiff  is  bound  to  allege 
what  it  is  necessary  for  him  at  the  trial  to  prove,  and,  e  converso^ 
that  he  is  not  required,  and  will  not  be  permitted,  to  prove  what 
he  has  not  alleged. 

The  late  chief  justice  in  delivering  the  opinion  of  the  court,  re- 
fers to  the  practice  in  the  Supreme  Court  of  permitting  a  plaintiff 
in  error  to  show  by  affidavit  that  the  matter  in  dispute  exceeds 
•2000  so  as  to  entitle  him  to  a  hearing  there.  It  is  true  that  after 
considerable  difficulty  and  embarrassment  on  this  subject,  that 
court  made  and  adopted  a  rule  authorizing  this  practice.  See 
Appendix,  Rule  13,  S.  C.  But  this  was  done  ex  necessi- 
tate. There  are  no  pleadings  in  this  appellate  court  in  which 
an  allegation  of  the  amount  in  litigation  could  with  propriety  be 
inserted,  and  no  such  form  of  trial  as  would  afford  an  opportunity 
to  prove  it.  There  is  a  want  of  analogy,  therefore,  between  the 
cases  thus  placed  by  the  kte  chief  justice  in  the  same  category ; 
and  he  appears  to  me  to  have  been  misled  by  a  fencied  similitude, 
where  none  in  reality  existed.  It  is  true  he  also  refers  to  the 
practice  of  the  other  courts  of  the  United  States.  **  The  practice," 
says  he,  *'  of  this  court  and  of  the  courts  of  the  United  States^  is, 
to  allow  the  value  to  be  given  in  evidence."  But  I  have  met  with 
no  reported  decision  in  any  of  the  other  courts  affording  the  least 
countenance  to  such  a  practice,  and  those  above  cited  show  that 
in  the  second  and  third  circuits  it  has  been  considered  wholly  in- 
admissible. 

Why  not,  with  equal  propriety  permit  the  plaintiff,  without  any 
allegation  to  that  effect,  io  prove  that  he  is  an  alien,  or  a  citizen  of 
a  different  state  ?  The  circuit  court  can,  in  general,  no  more  take 
cognizance  of  a  case  where  the  plaintiff  claims  less  than  five  hun- 
dred dollars,  than  of  an  ordinary  case  where  the  adverse  parties 
are  citizens  of  the  same  state.  The  just  rule  of  pleading  unques- 
tionably is,  that  it  should  be  made  to  appear  affirmatively  on  the 
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face  of  the  plaintiff's  declaration  that  the  case  is  within  the  juris- 
diction of  the  court ;  and  this  rule  obviously  demands  as  well  an 
allegation  of  the  ripquisite  amount  in  controversy,  as  of  the  alien* 
age  or  requisite  citizenship  of  the  respective  parties. 

Whether  the  decision  in  the  case  of  Bradstreet  will  be  adhered 
to,  should  the  question  be  again  brought  before  the  Supreme  Court 
and  fully  considered,  I  must  be  permitted  most  respectfully  to 
doubt 

I  have  thus  far  treated  the  decision  in  the  case  of  Bradstreet  as 
embracing  every  description  of  action ;  for  it  appears  to  me  to  be 
wholly  idle,  in  giving  a  construction  to  the  act  in  question,  to  at- 
tempt to  make  a  distinction  in  this  respect  between  the  differ- 
ent forms  of  action.  But  this  was  a  writ  of  right,  and  it  is 
proper  to  remark  that  the  decision  is  limited  in  terms  to  **  cases 
where  the  demand  is  not  for  money,  and  the  nature  of  the 
action  does  not  require  the  value  of  the  thing  demanded  to  be 
stated  in  the  declaration."  How  this  matter  will  ultimately  be 
adjusted,  it  would  be  hazardous  to  attempt  to  predict. 

By  the  20th  section  of  the  judicial  act,  it  is  declared  that  where 
a  plaintiff  in  a  Circuit  Court  recovers  less  than  the  sum  or  value  of 
five  hundred  dollars,  he  shall  not  be  allowed,  but,  at  the  discretion  of 
the  court,  may  be  adjudged  to  pay  costs.  It  is  therefore  clear  that 
Congress  contemplated  the  possibility  of  a  valid  recovery  for  less 
than  the  minimum  sum  or  value  prescribed  by  the  11th  section  as 
a  limit  of  jurisdiction.  Indeed,  in  the  early  case  of  Hubecamp  y. 
Teel,  2  Dallas,  356,  in  the  Circuit  Court  for  the  District  of  Penn- 
sylvania, this  provision  concerning  costs,  was  considered  as  suffi- 
cient of  itself  to  vest  jurisdiction ;  **  since,"  say  the  court,  it  would 
be  impossible  to  adjudge  that  the  defendant  should  pay  costs,  with- 
out taking  cognizance  of  the  cause."  And  in  the  case  of  Ghreen  v. 
Liter  ei  aL^  8  Cranch,  229,  where  the  land  to  which  the  demand- 
ant in  a  writ  of  right  claimed  title,  exceeded  five  hundred  dollars  in 
value,  but  the  tenement  held  by  the  tenant  was  of  less  value  than 
that  sum,  and  one  of  the  questions  upon  which  the  Circuit  Court 
divided  was,  whether,  under  the%  circumstances,  it  had  jurisdic- 
tion ;  the  Supreme  Court  decided  that  it  h»d  jurisdiction ;  using 
the  following  language : — ^  Taking  the  1 1th  and  20th  sections  of 
the  judicial  act  of  1789,  ch.  20,  in  connection,  it  is  clear  that  the  ju- 
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risdiction  attaches  where  the  property  demanded  exceeds  five  hun- 
dred dollars  in  value,  and  iF,  upon  the  trial,  the  demandant  recovers 
less,  he  is  not  allowed  his  costs  ;  but  at  the  discretion  of  the  court, 
may  be  adjudged  to  pay  costs."  From  this  language  it  is  obvious 
that  the  20th  section  was  considered  as  in  some  respect  qualifying 
what  would  otherwise  have  been  the  operation  of  the  11th  section. 
To  what  extent  it  is  to  have  this  influence  seems  not  to  have  been 
settled.  But  it  is  by  no  means  to  be  considered  as  conferring  ju- 
risdiction without  regard  to  amount.  Such  a  construction  would 
virtually  repeal  the  limitation  in  the  11th  section,  and  would  of 
course  render  the  allegation  in  question  unnecessary.  The  11th 
section,  it  will  be  perceived,  speaks  of  the  amount  of  the  •*  matter 
in  dispute :"  while  the  20lh  section  speaks  of  the  amount  of  the 
recovery.  While  therefore  it  was  clearly  intended  by  the  former  of 
these  sections  to  limit  the  jurisdiction  of  the  Circuit  Courts  in  certain 
descriptions  of  cases  to  controversies  involving  more  than  five  hun- 
dred dollars  in  amount,  it  seems  to  be  hardly  less  clear,  from  the  two 
sections  taken  together,  that  it  was  intended  to  authorize  the  ren- 
dering of  judgments  in  those  cases  for  a  smaller  amount.  It  was 
doubtless  foreseen  that  suits  would  be  instituted  by  plaintifis  hav- 
ing  an  unquestionable  right  in  law  to  recover,  but  under  mistaken 
though  honeut  views,  with  respect  to  the  amount  to  which  they 
were  entitled.  Thus  an  action  might  be  brought  for  the  recovery 
of  lands  worth  more  than  five  hundred  dollars,  under  the  belief, 
on  the  part  of  the  plaintiff,  that  his  title  extended  to  the  whole 
premises,  or  to  the  entire  interest  therein,  when  it  might  appear 
upon  the  trial  that  he  was  entitled  to  recover  only  a  part,  worth 
less  than  that  sum :  or,  in  a  suit  for  the  recovery  of  a  debt 
amounting  to  the  requisite  sum,  the  amount  of  the  recovery  might 
be  reduced  below  it  by  set-off  on  the  part  of  the  defendant,  of 
which  the  plaintiff  previous  to  the  commencement  of  his  suit  was 
not  apprised,  or  which  he  expected  to  be  able  successfully  to  resist. 
Considering  the  hardship  of  driving  a  party,  under  such  circum- 
stances, to  a  second  suit  in  a  different  court,  to  say  nothing  of  the 
danger  of  his  ultimate  defeat,  upon  the  ground  of  a  former  suit  for 
the  same  cause  of  action,  it  was  probably  deemed  advisable  to  au- 
thorize the  court  to  render  judgment  in  such  cases,  without  regard  to 
the  amount  found  by  the  jury  ;  subjecting  the  plaintiff  to  no  other 
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disadvantage  than  that  of  failing  to  recover,  or,  in  the  discretion 
of  the  court,  paying,  costs.  This  view  of  the  intentions  of  the 
legislature  appears,  upon  the  whole,  the  best  adapted  to  reconcile 
the  two  sections  with  each  other,  and  the  few  decisions  bearing 
upon  the  subject  which  have  been  made,  with  both.  But  to  lay 
down  rules,  which,  while  upon  the  one  hand  they  give  full  efiect 
to  the  intentions  of  the  legislature,  (admitting  them  to  be  as  here 
stated,)  will  upon  the  other  preclude  abuse,  will  probably  be  found 
no  easy  task. 

In  what  manner  the  defendant  may  avail  himself  of  the  omission 
in  the  declaration,  of  the  facts  requisite  to  give  jurisdiction,  or 
of  the  failure  of  the  plaintiff  upon  the  trial  to  establish  such 
facts  by  proof. 

1.  When  the  want  of  jurisdiction  was  apparent  on  the  face  of 
the  declaration  by  reason  of  the  omission  of  a  proper  statement  of 
the  facts  requisite  to  bring  the  case  within  the  cognizance  of  the 
court,  the  defendant  was  allowed,  in  the  case  of  Lessee  of  Lan- 
ning  V.  Dolph  et  ah,  (4  Wash.  C.  C.  Rep.  624,)  to  take  advantage 
of  the  omission  by  motion  to  dismiss  the  suit,  pending  the  trial. 

If  the  defendant  intends  actually  to  contest  the  jurisdiction  of 
the  court,  he  may  do  it  by  plea.  9  Wheat.  537.  Peters's  C.  C. 
Rep.  431,  n.  4  Wash.  C.  C.  Rep.  624.  After  verdict,  he  may 
move  in  arrest  of  judgment.  Peters's  C.  C.  Rep.  431.  After 
judgment,  error  will  lie.  4  Dallas,  7.  1  Cranch,  343.  2  lb.  9. 
8  lb.  515.  5  lb.  57.  And  that  even  at  the  suit  of  the  plaintifl^ 
since  consent  cannot  confer  jurisdiction.  2  Cranch,  126.  But  the 
judgment  is  valid  and  binding  on  parties  and  privies  until  reversed. 
M'Cormick  v.  Sullivant,  10  Wheat.  192. 

2.  In  cases  in  which  the  jurisdiction  of  the  court  depended  on 
the  character  of  the  parties,  and  the  declaration  contained  the  ne- 
cessary averments  in  this  respect,  it  was  formerly  the  practice  to 
require  the  plaintiff  to  prove  them  and  to  allow  the  defendant  to 
contest  their  truth  at  the  trial  under  the  general  issue. 

But  in  the  case  of  If  Wolf  v.  Rebaud  et  al,  (1  Peters,  476,) 
the  court  say  '*  it  has  recently  been  decided  by  this  court,  on  full 
consideration,  that  the  question  of  citizenship  constitutes  no  part 
of  the  issue  upon  the  merits,  and  must  be  brought  forward  by  a 
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proper  plea  in  abatement  in  an  earlier  stage  of  the  cause*  The 
case  here  referred  to  seems  not  to  have  been  reported.  It  may 
be  useful  to  remind  the  reader  by  way  of  caution,  that  according 
to  the  common  law,  a  verdict  for  the  plaintiff  on  a  plea  in  abate- 
ment is  followed  by  a  peremptory  judgment,  quod  recuperet  See 
1  Chit.  PI.  458,  and  3  Archbold's  Practice,  3,  and  the  authorities 
there  cited  ;  particularly  2  Wils.  367,  and  1  East,  543. 

8.  As  to  alienage  and  citizenship,  and  the  evidence  requisite  to 
constitute  these  attributes,  see  ante^  73-78.  But  with  regard  to 
the  amount  in  dispute,  it  is  to  be  observed,  that  if,  as  from  the  pre- 
ceding view  of  the  subject  would  seem  to  be  the  case,  the  jurisdic- 
tion is  to  be  considered  as  depending,  not  upon  the  sum  or  value 
which  the  plaintiff  shows  himself  entUkd  in  law  to  recover,  but 
upon  the  sum  or  value  to  which  his  actual  claims  extend^  it  follows 
that  no  more  is  required  of  him  than  to  prove  that  what  he  claims 
a  right  to  recover  exceeds  the  sum  or  value  of  five  hundred  dol- 
lars. Doubtless,  however,  he  is  bound  to  show  that  his  preten- 
sions have  some  legal  color  to  support  them.  But  in  the 
practical  application  of  this  test  of  jurisdiction  to  actions  of 
tort,  such  as  assault  and  battery,  false  imprisonment,  trover, 
trespass  and  the  like,  it  is  not  easy  to  perceive  by  what  means  the 
virtual  defeat  of  the  limitation  in  question  is  to  be  eflectually 
guarded  against. 

When  in  such  actions  the  damages  laid  are  sufficient  in  amount, 
and  the  plaintiff,  having  at  the  trial  established  his  right  in  law  to 
recover,  seriously  insists  that  the  injury  of  which  he  complains 
entitles  him  to  a  recovery  of  more  than  five  hundred  dollars,  how 
can  it  with  strict  propriety  be  said  that  the  **  matter  in  dispute"  is 
insufllcient  to  confer  jurisdiction,  even  though  it  be  never  so  clear 
that  he  ought  not  in  justice  to  obtain  a  verdict  for  half  that  sum  ? 
But  I  have  met  with  one  reported  case,  from  which  it  would  ap- 
pear to  have  been  the  understanding  of  the  court  in  which  it 
arose,  that  in  order  to  sustain  the  jurisdiction,  it  was  necessary 
that  the  verdict  should  be  for  a  sum,  or  thing  in  value,  exceeding 
five  hundred  dollars.  I  refer  to  the  case  of  Den  v.  Wright^  Pe- 
ters's  C.  C.  Rep.  64.  It  was  an  action  of  ejectment,  and  involved 
a  question  of  boundary.  The  value  of  the  land  was  stated  in  the 
declaration.    The  jury  found  for  the  plaintiff;  and  in  addition  to 
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their  verdict,  expressed  an  opinion  as  to  the  metrical  extent  of  the 
plaintiflf's  rights.  A  motion  in  arrest  of  judgment  was  then  made, 
upon  the  ground  that  the  jury  had  not  found  that  the  value  of  the 
land  exceeded  five  hundred  dollars.  To  this  motion  Judge  Wash- 
ington replied  as  follows :  '*  It  would  be  sufficient  to  fix  the  juris- 
diction if  the  value  were  now  proved  by  witnesses,  or  on  affidavit ; 
and  as  the  evidence  given  of  the  tract,  proved  it  to  exceed,  very 
far,  the  sum  of  five  hundred  dollars,  the  court  cannot  grant  a  rule 
to  show  cause  why  the  judgment  should  not  be  arrested."  By 
what  arguments  and  views  of  the  subject  this  motion  was  sup- 
ported does  not  appear.  But  assuming,  as  appears  to  have  been 
the  fact,  that  the  land  really  in  dispute  between  the  parties  ex- 
ceeded five  hundred  dollars  in  value,  it  seems  to  be  inferable  from 
the  report  that  the  idea  was  entertained  both  by  the  counsel  and 
the  court,  that  the  property  actually  recovered  must  exceed  the 
sum.  So  far,  however,  as  this  case  affords  any  sanction  to  such 
a  doctrine,  it  appears  to  stand  alone. 

And  it  may  not  be  amiss  here  also  to  remark,  that  whichever 
might  have  been  the  true  role  in  this  respect,  the  case  seems  not  to 
be  satisfactory  upon  other  accounts.  The  question  of  value  being 
in  issue,  the  time  to  object  to  the  sufficiency  of  proof  upon  that  point 
was  upon  the  trial ;  and  the  jury  having  found  a  verdict  for  the 
plaintiff,  any  supposed  defect  in  such  proof  afforded  no  ground  for 
a  motion  in  arrest  of  judgment.  The  verdict,  while  it  stood,  was 
conclusive.  For  the  purpose  of  sustaining  the  jurisdiction  of  the 
court,  therefore,  no  further  proof  was  necessary  ;  to  say  nothing 
of  the  informality  of  receiving  supplemental  evidence  in  support  of 
a  verdict  already  entered. (a)  But  upon  the  supposition  that  there 
may  be  a  valid  recovery  for  less  than  five  hundred  dollars  in  value, 
it  is  proper  to  add,  that  on  another  account,  it  is  advisable,  if  not 
necessary,  that  the  jury  should  find  the  value  of  the  property  to 
which  the  plaintiff  proves  himself  to  be  entitled  :  because,  under 
this  construction  of  the  law,  a  general  verdict  would  not  necessa- 
rily imply  that  the  value  of  the  thing  actually  recovered,  exceeded 
five  hundred  dollars ;  while  it  is  certain  that  the  20th  section  of  the 
judicial  act,  (whatever  may  be  its  true  construction  in  other  res- 

(«)  Sm  th«  remark!  of  Thompton,  J.  opon  this  latter  feature  of  the  caie,  in 
Smith  T.  Jackmrn,  1  Paioe,  486. 
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pects.)  prohibits  the  allowance  of  costs  to  a  plaintifi*  who  recovers 
less  than  that  sum,  and  authorizes  the  court,  in  its  discretion  to 
subject  him  to  the  payment  of  costs.  In  order  to  enable  the  courti 
therefore,  to  adjudicate  upon  the  question  of  costs,  the  value  of  the 
property  recovered  should  be  determined  ;  and  this  should  be  done 
by  the  verdict ;  both  because,  being  a  matter  of  fact,  it  ought  to 
be  decided  by  the  jury,  and  because  the  record  should  contain  every 
thing  requisite  to  show  the  legality  of  the  judgment  Nothing 
more  however  is  supposed  to  be  necessary,  than  for  the  jury  to 
declare  by  their  verdict,  whether  the  value  exceeds,  or  falls  short 
of,  five  hundred  dollars.(<z) 

In  the  case  of  Skilkm^s  executors  v.  May's  executors,  6  Cranch, 
367,  a  decree  of  the  Circuit  Court  had  been  reversed  in  the  Supreme 
Court,  and  the  cause  remanded  to  the  Circuit  Court  for  further  pro* 
ceedings,  in  conformity  to  the  judgment  of  the  Supreme  Court. 
The  cause  being  before  the  court  below  upon  the  mandate,  it  was 
then  for  the  first  time  objected,  that  it  did  not  appear  from  the 
pleadings  that  the  court  had  jurisdiction  in  the  case ;  and  the  ques- 
tion before  the  Supreme  Court,  upon  a  certificate  of  disagreement 
between  the  judges  of  the  Circuit  Court  being,  whether  the  cause 
could  still  be  dismissed  for  wantof  jurisdiction,  the  Supreme  Court 
directed  the  following  opinion  to  be  certified,  viz.  "  It  appearing 
that  the  merits  of  this  cause  had  been  finally  decided  in  this  court 
and  that  its  mandate  required  only  the  execution  of  its  decree,  it  is 
the  opinon  of  this  court  that  the  Circuit  Court  is  bound  to  carry 
that  decree  into  execution,  although  the  jurisdiction  of  that  court  be 
not  alleged  in  the  pleadings.'* 

Place  of  arrest.]  It  is  not  necessary  in  pursuance  of  the  11th 
section  of  the  judicial  act,  to  aver  that  the  defendant  was  an  in- 
habitant of,  or  was  found  in  the  district  in  which  the  suit  is  prose- 
cuted, at  the  time  of  serving  the  writ.  The  exemption  from  arrest 
out  of  the  district  is  not  construed  as  a  restriction  upon  the  juris- 

(a)  There  is  a  slight  inconsistency  between  the  11th  and  30th  sections  of  the 

judicial  act,  not  altogether  unworthy  of  notice.    The  former  confers  jurisdiction 

where  the  matter  in  dispute  *'  exceeds  the  sum  or  value  of  five  hundred  dollars ;  and 

the  latter  denies  costs  where  "  less  than"  the  sum  or  value  of  five  hundred  dollars  is 

recovered.     But  suppose  the  recovery  be  for  exactly  that  sum  ? 
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diction  of  the  court,  but  only  as  securing  a  personal  privilege  to 
the  defendant,  which,  by  a  voluntary  appearance  he  may  waive. 
Grade  et  aL  v.  Palmer  et  aU  8  Wheat  699. 

Of  the  filing  of  the  declaration,  absolutely  or  de  bene  esse ;  of 
the  rule  to  plead  ;  of  the  service  of  the  declaration,  and  of  the 
notice  of  such  rule ;  of  amending  the  declaration ;  &c.  &c.  it  is 
deemed  unnecessary  to  treat.  A  knowledge  of  the  practice  rela- 
tive to  these  particulars  in  the  state  courts,  and  a  resort  to  the 
rules  of  the  courts  respectively,  cannot  fail  to  afiford  the  requisite 
information. 

The  practice  of  the  national  courts  in  this  state  in  these  respects 
corresponds  with  that  of  the  Supreme  Court  of  the  state  at  the 
present  lime,  being  regulated  in  conformity  therewith,  in  most  in- 
stance by  express  rules.  See  Appendix,  Rules  D,  C.  N.  D.  N.  Y. 
and  post.  Notice  to  the  adverse  party — service  thereof- — agents. 

But  we  have  seen  that  there  are  cases  in  which  the  United 
States  are  entitled  to  judgment  upon  the  return  of  the  process 
against  the  defendant.  In  these  cases  the  defendant  may  be  re- 
quired to  plead  instanter.  For  the  rules  upon  this  subject  of  the 
national  courts  in  New- York,  see  post,  Notice  of  Trial. 

2.  Judgment  by  Default. 

There  is  little  that  demands  special  notice  under  the  head.  In 
each  of  the  national  courts  in  New-York,  the  practice  appertaining 
to  it  corresponds,  in  general,  exactly  with  that  of  the  Supreme 
Court  of  the  state.    In  a  few  particulars  it  differs. 

According  to  a  rule  in  each  of  these  courts,  the  party  in  whose 
favor  a  default  has  been  entered,  may,  on  any  day  afterwards  in 
term,  have  a  rule  entered  for  such  judgment  as  is  to  be  rendered 
by  law  by  reason  of  such  default. 

Damages  are  to  be  assessed  by  the  clerk,  or  upon  writ  of  in- 
quiry, (before  the  marshal,)  as  in  the  Supreme  Court  of  the  state. 

In  the  Circuit  and  District  Courts  of  the  Northern  District, 
fourteen  days  notice  of  assessment,  and  six  of  countermand,  are 
required,  without  regared  to  the  defendant's  residence ;  but  in  these 
courts,  as  now  in  the  Supreme  Court  of  the  state,  no  such  notices 
are  required,  except  in  cases  in  which  the  defendant  shall  have  ap- 
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peared  by  attorney,  or  shall  have  given  notice  of  his  intention  to 
appear  and  defend  the  action. 

The  notice  may  be  for  any  day  in  term.  Appendix,  Rales 
30and31.D.  C.  N.  D.  N,  Y. 

In  the  Circuit  and  District  Courts  of  the  Southern  District,  in 
all  cases  in  which  the  United  States  are  plaintiffs,  or  are  interested, 
judgments  by  default  rnay  be  entered  up  in  vacation  as  of  the  pre- 
ceding term'    Rule  211,  D.  C.  S.  D.  N.  Y. 

In  the  Circuit  and  District  Courts  of  the  Northern  District,  this 
may  be  done  in  certain  cases  and  under  certain  circumstances. 
Appendix,  Rule  19,  D.  C.  N.  D.  N.  Y. 

It  is  proper  to  notice  in  this  place  a  provision  contained  in  the 
twenty-sixth  section  of  the  judicial  act  of  24th  September,  17S9, 
(vol.  2,  p.  56.)  which  is  as  follows :  **  That  in  all  causes  brought 
before  either  of  the  courts  of  the  United  States,  to  recover  the  for- 
feitfure  annexed  to  any  articles  of  agreement,  covenant,  bond,  or 
other  specialty,  where  the  forfeiture,  breach  or  non-performance, 
shall  appear  by  the  default  or  confession  of  the  defendant,  or  upon 
demurrer,  the  court  before  whom  the  action  is,  shall  render  judg- 
ment therein  for  the  plaintiff  to  recover  so  much  as  is  due  accord- 
ing to  equity.  And  when  the  sum  for  which  judgment  should  be 
recovered  is  uncertain,  the  same  shall,  if  either  of  the  parties  re- 
quest it,  be  assessed  by  a  jury." 

I  have  not  met  with  any  reported  case  in  which  the  construction 
of  this  enactment  has  been  drawn  into  question.  It  probably  had 
no  other  design  than  effectually  to  secure  to  defendants  who  might 
suffer  judgment  to  pass  against  them  by  default,  in  all  the  courts  of 
the  United  States,  (whatever  might  be  the  laws  of  the  respective 
states.)  the  benefit  of  the  rule  that  penalties,  as  such,  are  not  re- 
coverable ;  but  only  such  damages  as  have  been  actually  sustained 
by  the  plaintiff. 

3.  Of  Proceedings  between  the  Declaration  and  Plea, 

The  proceedings  here,  more  especially  referred  16  are,  oyer ; 
bills  of  particulars  ;  bringing  money  into  court ;  and  the  consoli- 
dation of  suits. 

With  respect  to  the  three  first  of  these  points,  the  laws  of  the 
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Umted  States  are  silent,  and  the  practice  of  the  national  courts 
presents  no  peculiarities  to  be  noticed. 

The  consolidation  of  suits^  however  is  expressly  provided  for  by 
law,  and  is  therefore  understood  as  prevailing,  and  so  far  as  the 
act  of  Congress  extends,  as  resting  upon  the  same  footing,  in  the 
national  courts  in  each  of  the  states  and  territories. 

By  the  act  of  July  22,  1813,  (vol.  4,  p.  545,  §  3,)  it  is  enacted, 
"  That  whenever  causes  of  like  nature,  or  relative  to  the  same 
question,  shall  be  pending  before  a  court  of  the  United  States,  or 
of  the  territories  thereof,  it  shall  be  lawful  for  the  court  to  make 
such  orders  and  rules  concerning  proceedings  therein,  as  may  be 
conformable  to  the  principles  and  usages  belonging  to  courts,  for 
avoiding  unnecessary  costs  or  delay  in  the  administration  of  jus- 
tice ;  and  accordingly  causes  may  be  consolidated  as  to  the  court 
shall  appear  reasonable.  And  if  any  attorney,  proctor  or  other 
person,  admitted  to  manage  or  conduct  causes  in  a  court  of  the 
United  States  or  of  the  territories  thereof,  shall  appear  to  have 
multiplied  the  proceedings  in  any  cauf^e  before  the  court,  so  as  to 
increase  costs  unreasonably  and  vexatiously,  such  person  may  be 
required,  by  order  of  court,  to  satisfy  any  excess  of  costs  so  in- 
curred." 

The  precise  nature  and  extent  of  the  authority  here  conferred 
does  not  appear  to  have  been  determined  by  judicial  exposition. 
It  would  seem,  however,  that  the  legislature  had  in  view  a  more 
comprehensive  power  than  that  of  merely  consolidating  actions, 
subject  to  the  limitation  under  which  it  is  exercised  in  the  courts 
of  England  and  of  the  state  of  New  York ;  where  it  is  applicable 
only  to  actions  brought  by  the  same  plaintifT  against  the  same  de- 
fendant for  causes  of  action  which  may  be  joined.  It  probably 
was  intended  to  vest  large  discretionary  powers  to  prevent  abuse, 
by  all  such  "  orders  and  rules"  as  are  "  conformable  to  the  princi- 
ples and  usages  of  courts  ;"  of  which  the  consolidation  of  suits  be- 
ing the  most  usual,  and  depending  upon  principles  the  best  defined, 
was  on  that  account  specified,  without  any  intention  thereby  io 
limit  the  scope  of  the  preceding  clause.  Thus  for  example,  in 
New  York,  where  several  causes  are  carried  down  for  trial  at  the 
suit  of  the  same  plaintiff,  all  depending  upon  the  same  questions  of 
law,  the  judges  at  the  circuit  have  frequently  exercised  the  power, 

30 
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when  upon  trial  of  one  of  such  causes,  those  questions  were  de- 
cided against  the  plaintiff^  or  a  special  verdict  was  ^ound,  of  refu- 
sing to  try  the  others  until  such  decision  should  be  pronounced  er* 
roneous  by  the  Supreme  Court,  or  until  the  piaintiflT's  light  to  re- 
cover upon  such  special  verdict  should  be  established. 

So  in  an  English  case,  on  a  rule  to  show  cause  why  the  proceed, 
ings  in  all  the  causes,  to  the  number  of  thirty-seven  should  not  be 
stayed  and  abide  the  event  of  a  special  verdict,  already  taken  in 
one  of  them  ;  Lord  Kenyon  said,  it  was  a  scandalous  proceeding  ; 
they  all  depended  precisely  upon  the  same  title,  and  ought  all  to  be 
tried  upon  the  same  record :  and  the  rule  was  made  absolute. 
See  2  Sellon,  [Dublin  Ed.  of  1796.}  229. 

The  practice  of  consolidating  actions  has  always  prevailed  in 
the  stale  of  New- York,  as  derived  from  the  common  law,  and^ 
(for  a  reason  which  does  not  occur  to  me,)  received  the  express 
sanction  of  the  legislature,  without  any  modification,  by  the  act  of 
April  21,  1818,  and  again  in  the  recent  revision. 

Independently  therefore  of  the  above  recited  act  of  Congress,  it 
would  have  prevailed  in  the  national  courts  of  this  state. 

The  laws  of  New-York  also  contain  another  piovision  upon  this 
subject,  which  is  to  be  regarded  as  operative  in  the  national  courts 
here. 

By  an  early  act  it  was  enacted,  that  when  separate  suits  are 
instituted  upon  any  joint  and  several  bond  or  recognizance,  the 
piaintifT  shall  be  at  liberty  at  any  stage  of  the  suits  to  consolidate 
them  into  one  suit :  and  by  the  late  Revised  Statutes  it  is  enacted 
that  when  several  suits  shall  be  commenced  against  "j(Mnt  and 
several  debtors^*  the  plaintiff  may  in  like  manner  consolidate  them. 
This  latter  enactment  was  probably  intended  to  be  more  compre- 
hensive then  the  former,  and,  relating,  as  it  does,  to  proceedure,  it 
must  be  considered  as  operative  in  each  of  the  national  courts  of 
New- York,  under  their  rules,  made  subsequent  to  its  passage, 
adopting  the  practice  of  the  Supreme  Court  of  the  state  in  cases 
not  otherwise  specifically  provided  for. 

4.  Of  Pleas,  Replications f  ^.  and  Demurrers. 

The  order,  form  and  requisites  of  the  various  pleadings  between 
ilie  declaration  and  issue,  arc  to  be  determined  by  reference  to  the 
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laws,  and  to  the  practice  of  the  superior  courts,  of  the  several 
states  in  connection  with  the  rules  of  the  particular  court  in  which 
the  suit  is  pending. 

The  only  mode  by  which  a  party  is  permitted  to  avail  himself  of 
the  defects  of  form  is  by  special  demurrer  :  it  being  declared  by 
the  judicial  act,  (vol.  2,  p.  56,  §  32,)  "  That  no  summons,  writ, 
declaration,  return,  process,  judgment  or  other  proceedings  in  civil 
cases,  in  any  of  the  courts  of  the  United  States,  shall  be  abated, 
arrested,  quashed,  or  reversed,  for  any  defect  or  want  of  form,  but 
the  said  courts,  respectively,  shall  pro::eed  and  give  judgment 
according  as  the  right  of  the  cause,  and  matter  in  law,  shall 
appear  unto  them,  without  regarding  any  imperfections,  defects, 
or  want  of  form  in  such  writ,  declaration,  or  other  pleading,  return, 
process,  judgment,  or  course  of  proceeding  whatsoever,  except 
those  only  in  cases  of  demurrer,  which  the  party  demurring  shall 
specially  set  down  and  express  together  with  his  demurrer  as  the 
cause  thereof." 

In  each  of  the  national  courts  of  New- York,  the  rule  to  plead, 
answer  or  join  in  demurrer,  is  a  rule  of  twenty  days  after  service 
of  notice  thereof  and  of  a  copy  of  the  pleading  to  be  answered  ; 
except  the  rule  to  join  in  demurrer  to  a  plea  in  abatement,  which 
is  a  rule  of  four  days ;  and  except  also  that  a  plea  in  abatement 
must  be  served  in  the  Northern  District,  in  four  days ;  and  in  the 
Southern  District,  in  ten  days  after  service  of  the  declaration  and 
rule  to  plead.  Rules  17,  28,  C.  C.  S.  D.  N.  Y.  Appendix, 
Rule  28,  D.  C.  N.  D.  N.  Y. 

In  these  courts,  common  rules  or  rules  of  course  are  entered  at 
any  time ;  pleadings  are  filed  and  served ;  dilatory  pleas  are  to  be 
sworn  to ;  special  pleas  are  to  be  signed  by  counsel ;  defaults  for 
not  pleading  or  answering  are  to  be  entered  ;  notice  of  special 
matter  may  be  given  with  the  general  issue,  &c.  &c.  in  the  same 
manner  as  in  the  Supreme  Court  of  the  state. 

In  ihe  courts  of  the  Southern  District  of  New-York,  it  is  or- 
dained, that  '*  no  plea  shall  be  received  in  any  suit,  upon  a  bond 
executed  to  the  United  States  for  payment  of  duties,  or  in  any. 
suit  instituted  upon  a  bail-bond  taken  in  consequence  of  such  suit, 
unless  such  plea  shall  be  accompanied  by  an  affidavit  of  the  trui^ 
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of  the  matter  in  the  said  plea  contained."    Rule  ^8,  D.  C.  S.  D. 
N.  Y. 

And  in  actions  founded  on  contract,  the  defendant  is  required  to 
annex  to  his  plea  of  the  general  issue,  and  to  file  therewith  an  affi- 
davit that  he  has  a  good  and  substantial  defence  upon  the  merits 
as  he  is  advised  by  his  counsel  and  verily  believes,  together  with 
a  certificate  of  counsel  that  he  so  advised  the  party ;  otherwise 
such  plea  may  be  treated  as  a  nullity.  It  is  required  also  that 
special  pleas  or  demurrers  to  pleadings  shall  be  accompanied  by  a 
certificate  of  a  counsellor  of  the  court,  that  in  his  opinion  the  spe- 
cial plea  or  demurrer  is  well  founded :  otherwise  the  plea  or  de- 
murrer may  be  treated  as  a  nullity.  Rules  26,  27,  C.  C.  S.  D. 
N.Y. 

5.  The  Issue. 

The  English  practice  of  making  up  an  issue  roll,  or  paper  book, 
preparatory  to  the  trial  of  issues  of  fact,  was  several  years  ago, 
in  New- York,  abolished  by  law,  as  useless  and  expensive :  and 
the  practice  of  the  Supreme  Court  of  the  state,  (in  cases  not  other- 
wise provided  for,)  having  since  been  adopted  by  rule  in  each  of 
the  national  courts  in  the  state,  it  would  seem  to  be  no  longer  ne- 
cessary to  make  up  an  issue  roll  in  them.  The  nisiprius  record, 
or  as  it  is  now  called  in  New- York,  the  circuit  roll,(a)  is  not, 
strictly  speaking,  applicable  to  the  courts  of  the  United  States  in 
which  all  trials  are  at  bar.  But  it  is  convenient  and  useful  for  the 
court  to  be  furnished  at  the  trial  with  copies  of  the  pleadings 
in  their  proper  order;  and  perhaps  the  spirit  of  the  rules  of 
the  national  courts  in  New- York  adopting  the  practice  of  the  Su- 
preme Court  of  the  state  requires  it  to  be  done.  When  there  is 
an  issue  upon  demurrer  to  be  argued,  it  is  incumbent  on  the  party 
demurring  to  make  up  the  demurrer  book  and  furnish  copies  to 
the  judges. 

6.  Judgment  as  in  case  of  nonsuit. 

According  to  the  laws  and  practice  of  New-York,  if  the  plain- 
tifT,  after  issue  joined,  omit  to  bring  his  cause  to  trial  according  to 
the  course  and  practice  of  the  court,  that  is,  at  the  next  court 

(o)  3  N.  Y.  Revised  SUtutea,  p.  410. 
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thereafter,  provided  there  is  sufficient  time  to  give  the  requisite 
notice  of  trial,  it  is  the  right  of  the  defendant  to  move  for  judg- 
ment as  in  case  of  nonsuit.  This  practice  exists  in  the  national 
courts  for  each  of  the  districts  of  New-York,  and  is  regulated  by 
their  rules.  The  rule  of  the  Circuit  Court  of  the  Southern  Dis- 
trict is  as  follows :  '*  Motion  for  judgment,  that  the  suit  be  dismissed 
for  not  going  to  trial,  may  be  made  after  the  discharge  of  the  jury, 
in  the  same  term  for  which  notice  of  trial  was  given,  or  at  the 
next  term  ;  and  the  plaintiff  shall  not  be  permitted  to  stipulate  to 
try  the  cause  at  the  next  term,  unless  upon  sufficient  excuse,  to  be 
approved  by  the  court,  for  not  having  proceeded  to  trial ;  and  if 
the  costs  ordered  to  be  paid  on  permission  to  stipulate  be  not  paid 
within  twenty  days  after  such^ermission,  the  defendant  may  after 
demand  and  service  of  a  certified  copy  of  the  order  to  pay  costs 
and  the  taxed  bill,  on  filing  an  affidavit  of  such  demand  and 
service,  and  on  non-payment,  enter  judgment  as  in  case  of 
nonsuit,  in  the  same  manner  as  if  no  permission  had  been  given." 
Rule  51. 

The  rules  upon  this  subject  of  the  Circuit  and  District  Courts 
for  the  Northern  District  are  less  rigid  with  respect  to  the  privi- 
lege of  stipulating, — being  in  conformity  with  the  practice  in  this 
tespect  of  the  Supreme  Court  of  the  state.  See  Appendix,  Rules 
62,  63,  D.  C,  N.  D.  N.  Y.  It  will  be  perceived,  that  as  in  the 
courts  of  the  Northern  District  the  notice  of  trial  is  in  all  cases  a 
notice  of  fourteen  days,  and  the  notice  of  motion  a  notice  of  eight 
days — ^it  is  at  all  times  in  the  power  of  the  defendant's  attorney, 
by  proper  diligence  to  obtain  a  judgment  as  in  case  of  non-suit  or 
to  compel  the  plaintiflT  to  stipulate,  at  the  next  term  after  his  de- 
fault in  not  noticing  his  cause  for  trial. 

7.  Evidence. 

This  is  an  important  title,  and  requires  to  be  treated  somewhat 
at  length:  for  though  it  is  not  compatible  with  the  design  of  this 
work  to  discuss  at  large  all  kinds  of  legal  evidence,  much  less  to 
enter  into  an  extended  dissertation  upon  the  general  rules  of  evi- 
dence, the  constitution  and  laws  of  the  United  States  contain,  as 
will  be  seen,  several  important  provisions  relative  to  the  subject, 
demanding  particular  notice.    These,  together  with  the  judicial 
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decisions  to  which  they  have  given  rise,  will  therefore  be  stated  ; 
though  from  the  nature  of  the  case,  the  manner  of  doing  it  nnust 
necessarily  be  desultory. 

Of  the  mode  of  Authenticating  the  Legislative  Acts,  Judicial  and 
other  Records  of  the  several  states,  and  the  effect  thereof  as  eui- 
dence. 

The  governments  of  the  different  states  being  severally  indepen- 
dent, and,  suh  modo,  foreign,  with  respect  to  each  other,  it  was 
deemed  necessary  by  the  framers  of  the  constitution  of  the  United 
States  to  provide  against  the  inconveniences  likely  to  result  in  ju- 
dicial proceedings,  from  this  relation. 

By  section  1,  of  the  4th  article  of  the  constitution  it  is  accord- 
ingly declared,  that  *'Iull  faith  and  credit  shall  be  given  in  each 
state  to  the  public  acts,  records,  and  judicial  proceedings  of  every 
other  state.  And  Congress  may,  by  general  laws,  prescribe  the 
manner  in  which  such  acts,  records,  and  judicial  proceedings  shall 
be  proved,  and  the  effect  thereof." 

In  pursuance  of  this  authority,  Congress,  by  the  act  of  May  26, 
1790,  (vol.  2,  p.  102,)  enacted,  •*  That  the  acts  of  the  legislatures 
of  the  several  states  shall  be  authenticated  by  having  the  seal  of 
their  respective  states  affixed  thereto :  That  the  records  and  judi- 
cial proceedings  of  the  courts  of  any  state  shall  be  proved  or  ad- 
mitted, in  any  other  court  within  the  United  Slates,  by  attestation 
of  the  clerk,  and  the  seal  of  the  court  annexed,  if  there  be  a  seal, 
together  with  a  certificate  of  the  judge,  chief  justice,  or  presiding 
magistrate,  as  the  case  may  be,  that  the  said  attestation  is  in  due 
form.  And  the  said  records  and  judicial  proceedings,  authentica* 
ted  as  aforesaid,  shall  have  such  faith  and  credit  given  to  them  in 
every  court  within  the  United  Stales,  as  they  have,  by  law  or 
usage,  in  the  courts  of  the  states  from  whence  the  said  records 
are,  or  shall  be,  taken."  By  a  supplemental  act  of  March  27, 
1904,  (vol.  3,  p.  621,)  it  is  further  enacted,  (Sec.  1,)  "  That  from 
and  after  the  passage  of  this  act,  all  records  and  exemplifications 
of  office  books,  which  are  or  may  be  kept  in  any  public  office  of 
any  state,  not  appertaining  to  a  court,  shall  be  proved  or  admitted 
in  any  other  court  or  office  in  any  other  slate,  by  the  attestation  of 
the  keeper  of  the  said  records  or  books,  and  the  seal  of  his  office 
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thereto  annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the 
presiding  justice  of  the  court  of  the  county  or  district,  as  the  case 
may  be,  in  which  such  office  is  or  may  be  kept ;  or  of  the  governor, 
the  secretary  of  state,  the  chancellor  or  keeper  of  the  great  seal  of 
the  state,  that  the  said  attestation  is  in  due  form,  and  by  the  proper 
officer;  and  the  said  certificate,  if  given  by  the  presiding  justice  of 
a  court,  shall  be  farther  authenticated  by  the  clerk  or  prothonotary 
of  the  said  court,  who  shall  certify,  under  his  hand  and  the  seal  of « 
his  office,  that  the  said  presiding  justice  is  duly  commissioned  and 
qualified  ;  or  if  the  said  certificate  be  given  by  the  governor,  the 
secretary  of  state,  the  chancellor  or  keeper  of  the  great  seal,  it 
shall  be  under  the  great  seal  of  the  state  in  which  the  said  certifi- 
cate is  made.  And  the  said  records  and  exemplifications,  authen- 
ticated as  aforesaid,  shall  have  such  faith  and  credit  given  to  them 
in  every  court  and  office  wit  in  the  United  States,  as  they  have 
by  law  or  usage  in  the  courts  or  office's  of  the  state  from  whence 
the  same  are  or  shall  be  taken."  Sect.  2,  **  That,  all  the  provi- 
sions of  this  act,  and  the  act  to  which  this  is  a  supplement,  shall  ap- 
ply, as  well  to  the  public  acts,  records,  office  books,  judicial  pro- 
ceedings, courts,  and  offices  of  the  respective  territories  of  the 
United  States,  and  countries  subject  to  the  jurisdiction  of  the 
United  States,  as  to  the  public  acts,  records,  office  books,  judicial 
proceedings,  courts  and  offices,  of  the  several  states."(^i) 

With  respect  to  the  acts  of  the  legislature,  of  the  several  states, 
it  has  been  held,  that  the  great  seal  of  the  state  alone,  affixed  to 
copies  thereof,  without  the  attestation  of  any  officer,  is  a  sufficient 
authentication ;  this  being  all  that  the  act  in  terms  requires ;  the 
seal  being  in  fact  the  highest  test  of  authenticity ;  and  the  legal 
presumption  being,  in  the  absence  of  proof  to  the  contrary,  that  it 
was  affixed  by  the  officer  having  the  custody  thereof,  and  possess- 
ing competent  authority  to  do  the  act.  4  Dall.  412.  11  Wheat. 
892.     See  also  Peters's  C.  C.  Rep.  352. 

The  records  and  judicial  proceedings  of  the  courts  of  the  states 
are  to  be  verified  in  strict  conformity  with  the  provisions  of  the 

(a)  Though  our  concern  it  present  is  exclasirely  with  the  national  courts,  it  n>&7 
not  be  amiss  jtwt  to  remind  the  juvenile  student  that  these  provisions  are  equally  ap- 
plicable  and  obligatory  in  the  courts  of  the  several  states,  as  in  those  of  the  United 
States. 
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act  above  cited.  They  must  be  attested  by  the  clerks,  under  the 
seal  of  the  court,  and  the  judge,  chief  justice  or  presiding  magistrate 
must  certify  that  such  attestation  is  in  due  form.  A  certificate 
from  the  presiding  judge,  that  the  person  whose  name  is  signed  to 
the  attestation  is  clerk  of  the  court,  and  that  the  signature  is  his 
proper  hand  writing,  without  stating  that  the  attestation  is  in  due 
fomif  is  therefore  insufficient.  9  Crnncb,  122.  Peters's  C.  C. 
Rep.  352.  The  phrase  ^  due  form!*  in  the  acts  of  Congress,  means 
the  form  of  attestation  used  in  the  state  from  which  the  record 
comes,  and  the  certificate  of  the  presiding  judge  of  the  court  being 
the  evidence  prescribed  by  law,  that  this  form  has  been  observed, 
is  at  once  indispensable  and  conclusive.     lb.  and  7  Cranch,  408. 

But  the  question,  by  far  the  most  important  and  difficult  which 
has  arisen  under  these  provisions,  is  as  to  the  force  and  effect  of 
judgments  rendered  in  one  state  in  the  courts  of  other  states.  The 
great  question  for  decision  was,  whether  a  judgment  rendered  in 
one  state,  was  to  be  regarded  in  the  courts  of  other  states,  as  a 
foreign  judgment,  and  so  inconclusive  between  the  parties,  or  as 
a  domestic  judgment,  and  consequently  conclusive  upon  the  rights 
of  the  parties.  But  this  question,  after  much  discussion  and  con- 
trariety of  opinion,  has  long  since  been  definitively  settled.  The 
constitution,  in  conformity  with  a  principle  of  the  common  law» 
founded  in  comity,  secures  the  admissibility  of  such  records  as  evi- 
dence, but  leaves  it  to  Congress  to  prescribe,  first,  the  tests  of  their 
genuineness,  and  second,  their  legal  effect  as  evidence.  Congress 
have  exercised  this  power ;  and,  in  regard  to  the  latter  branch  of 
it,  have  made  the  authenticated  exemplification  of  a  record  out  of  its 
proper  state,  equivalent  to  the  record  in  its  proper  state.  It  is 
therefore  evidence  of  the  highest  nature,  viz :  record  evidence^ 
and  not  to  be  contradicted  but  by  a  plea  of  nul  tiel  record.  Not 
that  a  record  thus  authenticated  is  held  to  be  absolutely  and 
under  all  circumstances,  conclusive;  so  as  in  all  cases  necessarily 
to  preclude  every  other  plea;  for  this  would  be  to  give  it  an  effi- 
cacy superior  to  what  the  original  would  possess  where  the  judg* 
ment  was  pronounced.  But  the  principle  established  is,  that  the 
record  of  a  judgment  of  a  state  court,  duly  authenticated,  shall  have 
the  same  credit,  validity  and  eflfect,  in  the  courts  of  every  other  state, 
that  it  has  in  the  courts  of  the  state  where  it  was  rendered.     The 


THE  CIRCUIT  AND    DISTRICT  COURTS.  241 

proper  inquiry,  therefore,  in  every  case  is,  what  would-  be  the  ef- 
fect of  the  record  in  that  state  T  Mills  v.  Duryee,  7  Cranch,  481. 
Hampton  v.  MCannel,  3  Wheat.  234.  Mayhew  v.  Thatcher,  6 
Wheat.  129.  Hopkins  v,  Lcc,  lb.  109.  Armstrong  v.  Carson,  2 
Dall.  302.  Green  v.  Sarmiento^  3  Wash.  C.  C.  Rep.  17.  Borden 
V.  Fitchy  15  Johns.  Rep.  121.  Shumway  v.  Stillman,  4  Cowen, 
292. 

The  constitutional  provision  in  question  is  not  however  to  be 
understood  as  imposing  any  restriction  upon  the  power  of  the 
states  to  legislate  upon  the  remedy  in  suits  on  the  judgments  of 
other  states,  except  so  far  as  the  merits  of  the  original  suit  are  con- 
cerned. The  judgment  is  to  be  r^arded  as  a  debt  of  record  not 
examinable  on  the  merits ;  but  in  other  respects  it  is  subject  to  the 
lex  fori.  And,  therefore,  in  an  action  instituted  in  one  state  on  a 
judgment  obtained  in  another,  a  statute  of  limitations  to  suits  on 
judgments  of  the  former  stale  may  be  pleaded.  M^Elmoyle  v. 
Cohen,  13  Peters,  31 2. 

Relative  to  "  office  books — not  appertaining  to  a  court"  no  deci- 
sions deserving  notice  appear  to  have  been  made.  The  manner 
in  which  these  are  to  be  proved,  is  very  plainly  prescribed  by  the 
act,  and  they  are,  like  the  records  of  judicial  proceedings,  to  have 
^'  such  faith  and  credit  given  to  them  in  every  court  and  office 
within  the  United  States,  as  they  have  by  law  or  usage,  in  the 
court  or  offices  of  the  state,  from  whence  the  same  are  or  shall  be 
taken.** 

Records  and  papers  in  the  office  of  the  Secretary  of  State. 

By  the  act  of  Sept.  15,  1789,  (vol.  2,  p.  51,  §  5,)  "copies,"  of 
these,  "  authenticated  under  the  seaF  of  the  department,  <*  shall  be 
evidence  equally  as  the  original  record  or  paper." 

Papers  in  the  office  of  the  Secretary  of  the  Treasury,  affecting  land 

titles  derived  from  the  United  States. 

By  an  act  of  January  23,  1823,  (vol.  7,  p.  110,)  it  is  enacted, 
**  that  whenever  any  person  claiming  to  be  interested  in,  or  en- 
titled to  land,  under  any  grant  or  patent  from  the  United  States, 
shall  apply  to  the  treasury  department  for  copies  of  papers,  filed 
od  remaining  thereto,  in  any  wise  affecting  the  title  to  such  land, 

31 
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it  shall  be  the  duty  oftlie  secretary  of  the  treasury,  to  cause  such 
copies  to  be  made  out  and  aulbenticated  under  his  band  and  sea), 
for  the  person  so  applying,  and  such  copies  so  authenticated,  shall 
be  evidence  equally  as  the  original  papers." 

Consular  Certificates. 

Consuls  and  vice-consuls  of  the  United  States  are  authorized, 
in  the  ports  or  places  to  which  they  are  severally  appointed,  to 
receive  the  protests  or  declarations  which  such  captains,  masters, 
crews,  passengers,  and  merchants,  as  are  citizens  of  the  United 
Stales,  may  respectively  choose  to  make  before  them,  relative  to 
the  personal  interest  of  the  citizens  of  the  United  States :  and  the 
copies  of  such  acts,  duly  authenticated  by  them,  under  the  seal  of 
their  consulates  respectively,  aie  evidence  in  all  courts  of  the 
United  States,  equally  as  the  originals  would  be.  Act  of  April  14» 
1792,  (vol.  2,  p.  273,  §  2.)  But  the  certificates  of  consuls  are  not 
evidence  except  in  those  cases  in  which  they  are  nrmde  so  by  the 
laws  of  the  United  States.  They  are  not  therefore  evidence  of 
foreign  laws.    2  Cranoh,  187.    See  also,  16  Com.  Law  Rep.  4(k 

Evidence  in  suits  against  public  Debtors. 

Upon  this  subject  the  laws  of  the  Um*ted  States  contain  the  fol- 
lowing important  provisbns,  viz :  ••  That  in  every  case  of  delin- 
quency, where  suit  has  been,  or  shall  be  instituted,  a  transcript 
from  the  books  and  proceedings  of  the  treasury,  certified  by  the 
register,  and  authenticated  under  the  seal  pf  the  department,  shall 
be  admitted  as  evidence,  and  the  court  trying  the  cause,  shall  be 
thereupon  authorized  to  grant  judgment  and  award  execution  ac- 
cordingly. And  all  copies  of  bonds,  contracts,  or  papers,  relating 
to,  or  connected  with,  the  settlement  of  any  account  between  the 
United  States  and  an  individual,  when  certified  by  the  register  to 
be  true  copies  of  the  originals  on  file,  and  authenticated  under  the 
seal  of  the  department,  as  aforesaid,  may  be  annexed  to  such  tran- 
script, and  shall  have  equal  validity,  and  be  entitled  to  the  same 
degree  of  credit,  which  would  be  due  to  the  original  papers  if 
produced  and  authenticated  in  court:  Provided  that  where  suit  is 
brought  upon  a  bond  or  other  sealed  instrument,  and  the  defend* 
ant  shall  plead  nan  est  factum^  or  uppn  motion  to  the.  court,  such 
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plea  or  motioo  being  verified  by  the  oath  or  affirmation  of  the 
defendant,  it  shall  be  lawful  for  the  court  to  take  the  same  into 
consideration,  and,  (if  it  shall  appear  to  be  necessary  for  the  at- 
tainment of  justice.)  to  require  the  production  of  the  original  bond, 
contract  or  other  paper,  specified  in  such  affidavit."  Acl  of  March 
d«  1 797,  (vol.  2,  p.  504,  §  2.)  The  fourth  section  of  this  act  con- 
tains also  another  provision  relative  to  suits  in  which  the  United 
States  are  plaintiffs,  which,  though  not  strictly  pertinent  to  the 
subject  under  consideration,  is  of  too  much  importance  to  be  passed 
over  without  notice* 

It  is  as  follows :  '*  In  suits  between  the  United  States  and  indi- 
viduals, no  claim  for  a  credit  shall  be  admitted,  upon  trial,  but  such 
as  shall  appear  to  have  been  presented  to  the  accounting  oflSlcers 
of  the  treasury,  for  their  examination,  and  by  them  disallowed,  in 
whole  or  in  part,  unless  it  should  be  jiroved,  to  the  satisfiiction  of 
the  court,  that  the  defendant  is,  at  the  lime  of  trial,  in  possession 
of  vouchers  not  before  in  his  power  to  procure,  and  that  he  was 
prevented  from  exhibiting  a  claim  to  such  credit,  at  the  treasury, 
by  absence  from  the  United  States,  or  some  unavoidable  accident.** 
lb. 

But  it  is  sufficient  to  show  that  the  claim  was  presented  for  al- 
lowance at  any  time  before  the  trial.  It  need  not  have  been  pre- 
sented before  the  commencement  of  the  suit.  The  United  States 
V.  Hawkins,  10  Peters,  125.  At  the  passage  of  this  act,  and  until 
1817,  there  were  in  the  treasury  department  but  one  comptroller, 
and  one  auditor.  By  an  act  of  March  3,  of  that  year,  (vol.  6,  p. 
199,)  several  offices  connected  with  the  war  and  navy  depart- 
ments, were  aboliahed,  and  one  additional  comptroUer,  and  four 
additional  auditors  were  added  to  the  offices  in  the  treasury  dc- 
partment. 

It  was  further  provided,  that  in  future  si\  claims  and  demands 
whatever,  by  the  United  States  or  against  them,  and  all  accounts 
whatever,  in  which  the  United  Slates  are  concerned,  either  as 
debtors  or  creditors,  should  be  settled  and  adjusted  in  the  treasury 
department.  And  it  was  by  the  11th  section  of  this  act  aUo  de- 
clared, that  the  provision  above  cited  of  the  act  of  1797,  directing 
that  **  a  transcript  from  the  books  and  proceedings  of  the  treasury, 
certified  by  the  register,  shall  be  admitted  as  evidence,  be  extended. 
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n  regard  to  the  accounts  of  the  war  and  navy  departments,  to  the  ao* 
ditors  respectively  charged  with  the  examination  of  those  accounts, 
and  that  certificates,  signed  by  them,shall  beof  the  same  effect  as  that 
directed  to  be  signed  by  the  register.'*  In  order  clearly  to  under- 
stand the  practical  operation  of  this  provision,  it  is  necessary  to 
attend  to  the  provisions  of  the  fourth  section  of  the  act,  prescribe 
ing  some  of  the  duties  of  the  several  auditors,  and  designating  the 
descriptions  of  accounts  which  they  are  respectively  authorized 
to  certify. 

It  is  declared  to  be  the  duty  of  the  First  Auditor  **  to  receive 
all  accounts  accruing  in  the  treasury  department,  and,  after  exami- 
nation, to  certify  the  balance  and  transmit  the  accounts,  with  the 
vouchers  and  certificate,  ta  the  First  Comptroller^  for  his  decision 
thereon.'* 

The  Second  Auditor  is  **  to  receive  all  accounts  relative  to  the 
pay  and  clothing  of  the  army,  the  subsistence  of  oflicers,  boun- 
ties, and  premiums,  military  and  hospital  stores,  and  the  contingent 
expenses  of  the  war  department,  to  examine  the  same,  and  certify 
the  balance,  and  transmit  the  accounts,  with  the  vouchers  and  cer« 
tificate,  to  the  Second  Comptroller^  for  his  decision  thereon." 

The  Third  Auditor  is  in  like  manner  to  receive,  certify,  and 
transmit  *'  all  accounts  relative  to  the  subsistence  of  the  army,  the 
quartermaster's  department;  and  generally,  all  accounts  of  the 
war  department,  other  than  those  provided  for." 

The  Fourth  Audifor  is  in  like  manner  to  receive,  certify  and 
transmit  '*  all  accounts  accruing  in  the  navy  department,  or  re- 
lative thereto." 

The  Fifth  Auditor^  is  "  to  receive  all  accounts  accruing  in,  or 
relative  to,  the  department  of  state,  the  general  post  office,  and 
those  arising  out  of  Indian  affairs,  and  examine  the  same,  and  there- 
after certify  the  balance,  and  transmit  the  accounts,  with  the 
vouchers  and  certificate,  to  the  First  Comptroller  for  his  decision 
thereon." 

But  an  act  ♦*  to  change  the  organization  of  the  post  office  depart- 
ment," &c.  passed  July  2,  1836,  (vol.  9,  p.  462,  §  8,)  provides  for 
the  appointment  of  a  new  officer  to  be  called  the  auditor  of  the 
post  office  department ;  and  by  the  15lh  section  of  this  act  it  is  en- 
acted "  that  copies  of  the  quarterly  returns  of  post  masters,  and 
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of  any  papers  pertaining  to  accounts  in  the  office  of  the  auditor 
of  the  post  office  department,  certified  by  him,  under  his  seal  of 
office,  shall  be  admitted  as  evidence  in  the  courts  of  the  United 
States ;  and  in  every  case  of  delinquency  of  any  post  master  or 
contractor,  in  which  suit  may  be  brought,  the  said  auditor  shall 
forward  to  the  attorney  of  the  United  States,  certified  copies  of  all 
papers  in  his  office  tending  to  sustain  the  claim ;  and  in  every  such 
case  a  statement  of  the  account,  certified  as  aforesaid,  shall  be 
admitted  as  evidence,  and  the  court  trying  the  cause  shall  be  there- 
upon authorized  to  give  judgment  and  award  execution,  subject 
to  the  prorisions  of  the  thirty-eighth  section  of  the  act  to  reduce 
into  one  the  several  acts  establishing  and  regulating  the  post  office 
department,  approved  March  third,  eighteen  hundred  and  twenty- 

This  section  also  contains  a  provision  of  the  same  nature  as  that 
contained  in  the  fourth  section  of  the  act  of  1797,  just  above  cited  ; 
▼jz.  that  '*  no  claim  for  a  credit  shall  be  allowed  on  the  trial  but 
such  as  shall  have  been  presented  to  the  said  auditor,  and  by  him 
disallowed  in  whole  or  in  part,  unless  it  shall  be  proved,  to  the 
court,  that  the  defendant  is  at  the  time  of  the  trial  in  possession  of 
vouchers  not  before  in  his  power  to  procure,  and  that  he  was  pre- 
vented from  exhibiting  to  the  auditor  a  claim  for  such  credit,  by 
some  unavoidable  accident." 

The  foregoing  enactments  relative  to  the  use  of  treasury  trans- 
cripts have  given  rise  to  several  important  judicial  decisions,  from 
which  the  following  rules  may  be  deduced : 

1.  That  these  transcripts  are  evidence  only  of  such  transactions 
as  are  shown  by  the  books  of  the  tieasury  department,  and  of 
which  the  officers  of  that  department  have  official  knowledge. 
Thus,  they  are  evidence  of  advances  of  money  made  directly  to 
the  defendant,  through  the  ordinary  official  channels,  but  not  of  the 
receipt  of  moneys  by  him  from  the  hands  of  another  disbursing  of- 
ficer. The  United  States  v.  Buford,  3  Peters,  12.  Nor,  of  a  pay- 
ment made  at  the  treasury  to  another  person  on  the  order  or  bill 
of  exchange  of  the  defendant.  United  States  v.  Jones,  8  Peters, 
875.     Nor,  of  a  payment  to  the  agent  of  the  defendant  under  a 

(•)  For  the  proriiions  of  the  wetkm  here  refenred  to,  tee  ante,  p.  215, 216. 
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power  of  attorney  to  receive  the  money.  The  Untied  Slates  v. 
JoneSf  lb.  367.  The  officers  of  the  treasury  could  have  do  of- 
ficial knowledge  that  the  defendant  ever  gave  the  order,  bill  of  ex- 
change,  or  power  of  attorney :  they  might  have  been  forgeries :  and 
to  make  the  transcript  evidence  in  such  cases,  theie  should  be  an- 
nexed  to  it  a  copy,  certified  under  the  second  section  of  the  act  of 
1797  above  quoted,  of  the  instrument  in  virtue  of  which  the  money 
was  drawn. 

To  a  copy  thus  certified  and  annexed,  the  court  would  be  bound 
to  give  the  same  eflect  that  the  original,  if  produced  would  have. 
But  the  defendant  would  be  at  liberty  to  impeach  the  evidence, 
and,  under  peculiar  circumstances  of  alleged  fraud,  the  court  might 
require  the  production  of  the  original  instrument,  and  enforce  its 
order  by  a  continuance  of  the  cause  from  time  to  time  till  the 
original  should  be  produced.     8  Peters,  375. 

2.  That  the  defendant  is  entitled  to  the  credits  given  to  him  in 
the  certified  account ;  and  by  claiming  those  credits  he  does  not 
waive  or  in  any  degree  impair  his  right  to  object  to  the  insuf- 
ficiency of  the  evidence  furnished  by  the  transcript  of  the  items  of 
debit.  He  is  entitled  to  the  full  benefit  of  the  decision  of  the 
treasury  officers  on  his  vouchers  without  reference  to  the  charges 
against  him.  The  counsel  for  the  United  States,  having  produced 
a  treasury  account,  has  no  power  to  limit  its  efl!ect  injuriously  to 
the  defendant,  by  offering  to  use  it  for  a  limited  purpose ;  nor  can 
be  withdraw  it  altogether  without  the  assent  of  the  defendant,  ex- 
cept by  an  abandonment  of  the  suit.    Ih.  375,  887. 

3.  In  every  treasury  account  on  which  suit  is  brought,  the  law 
requires  the  credits  to  be  stated  as  well  as  the  debits.    lb. 

4.  In  making  a  '*  transcript  from  the  books,  and  proceedings  of 
the  treasury,"  evidence,  the  law  does  not  mean  the  statement  of 
an  account  in  gross,  but  a  statement  of  the  items,  both  of  debits  and 
credits,  as  they  were  acted  upon  by  the  accounting  officers  of  the 
treasury  department. 

Such  a  statement  is  indispensible,  on  the  one  hand,  to  enable  the 
defendant  to  object  to  what  he  deems  improper  charges  against 
him,  and,  on  the  other  hand,  to  give  proper  efiect  to  the  provision 
that  the  defendant  shall  be  allowed  no  credit  on  vouchers  which 
have  not  been  rejected  by  the  treasury  officers,  uoiess  he  can  show 
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that  it  was  out  of  his  power  to  present  them  for  allowance.  lb. 
375.  The  following  charge  in  a  treasury  transcript  was  therefore 
held  to  be  inadmissible  as  evidence,  **  1818,  June  22.  To  account 
transferred  from  the  books  of  the  second  auditor  for  this  sum,  stand- 
ing to  his  debit,  under  said  contract,  on  the  books  of  the  second 
auditor,  transferred  to  his  debit  on  those  of  this  office,  $45,000.''  lb. 

Process  against  witnesses,']  The  usual  process  to  compel  the 
attendance  of  witnesses  in  court,  is  the  writ  of  subpcena  ;  or,  if  the 
party  have  in  his  possession  any  written  instrument,  &c.  which  it  is 
desired  to  have  in  evidence,  a  subpoana  duces  tecum.  Without  any 
legislative  provision  upon  the  subject,  it  is  obvious  that  this  writ 
would  be  inefficacious  beyond  the  limits  of  the  district  in  whioh  it 
might  be  issued.  The  judicial  act  is  silent  on  this  subject,  but  by 
the  act  of  March  2,  1793,  (vol.  2,  p.  366,  §  6,)  this  writ  may  run 
to  all  places  not  more  than  one  hundred  miles  distant  from  the  place 
of  holding  the  court  at  which  the  attendance  of  the  witness  is  re- 
quired, although  without  the  district. 

If  the  witness  is  in  custody,  he  may  be  brought  into  court  to 
testify,  by  habeas  corpus  ad  testificandum ;  this  being  one  of  the 
purposes  for  which  the  courts  of  the  United  States  are  expressly 
authorized,  as  we  have  seen,  to  issue  the  writ  oi  habeas  corpus. 

In  England,(a)  and  in  New-York,(6)  this  writ  may  be  obtained 
upon  application  to  a  judge  at  chambers,  as  well  as  upon  motion 
in  open  court ;  a  privilege  of  considerable  importance  to  suitorSy 
inasmuch  as  without  it  they  would  sometimes  be  unable  to  secure 
the  presence  of  witnesses  in  season  to  testify.  But  though  the 
judges  of  the  United  States  are,  generally,  authorised  to  issue  the 
writ  of  habeas  corpus^  to  inquire  into  the  cause  of  commitment,  it 
seems  questionable,  at  least  whether  the  authority  to  issue  the  writ 
of  habeas  corpus  ad  testificandum,  is  not  limited  to  the  courts^  in 
session.  The  authority  to  issue  this  latter  writ  is  understood  not 
to  be  restricted  to  cases  in  which  the  party  whose  evidence  is 
desired  is  held  in  custody  under  the  authority  of  the  United  States, 
but  that  it  extends  to  those  also  ia  which  he  is  held  under  the 
authority  of  a  state.    The  application  ibr  this  writ  ought  to  be 

(a)  1  Archb.  Practice,  151. 

{h)  2  N.  Y.  ReriMd  Statntetf,  S5». 
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upon  affidavit,  stating  the  materiality  of  the  witness,  as  the  party  is 
advised  by  his  counsel  and  believes,  but  does  not  require  a  pre* 
vious  notice  to  the  opposite  party. 

In  determining  the  fees  which  a  sheriff  ought  to  receive  for 
bringing  up  a  person  to  testify,  the  courts  of  the  United  States 
would  doubtless  have  recourse  to  the  laws  of  the  state  in  which 
the  service  was  performed.  In  New- York  the  fees  allowed  by 
law  are  one  dollar  and  fifty  cents,  and  for  traveling  twelve  and  a 
half  cents  for  each  mile  from  the  jail  to  the  court 

Penalty  for  not  obeying  the  suhpasna,]  A  person,  who  after 
being  regularly  served  with  a  subpoena  refuses  or  neglects  to  attend 
the  trial,  may  be  proceeded  against  by  attachment.  It  is  presumed 
also  that  an  action  on  the  case  may  be  maintained  against  him.  In 
England  and  New- York,  in  addition  to  these  remedies  there  is  also 
an  action  given  by  statute,  in  which  the  damages  sustained 
together  with  penalty  may  be  recovered.  But  the  acts  of  Con- 
gress are  silent  upon  the  subject. 

Before  an  attachment  will  be  granted  against  a  witness  for  not 
attending  a  trial,  it  must  appear  that  a  subpcena  was  personally 
served  upon  him  a  reasonable  time  before  the  trials  and  that  the 
fees  allowed  by  law  were  paid  or  tendered  to  him.    In  England 
an  attachment  for  non-attendance  as  a  witness  will  not,  it  seem8» 
be  granted,  unless  the  motion  therefor  **  be  brought  forward  as 
soon  as  possible."    (Tidd's  Practice,  738.)     Nor  is  it  the  prac- 
tice in  the  courts  of  that  country  to  grant  an  attachment  in  the  first 
instance ;  but  only  a  rule  nisi.    See  cases  cited,  I  Archb.  Prac- 
tice, 152 ;  particularly  5  Taunt.    260,  and  ,6  Taunt.  9.    These 
cases  also  show  the  great  caution  observed  in  the  English  courts  in 
the  exercise  of  this  extraordinary  jurisdiction.    **  It  must  be  a  per- 
fectly clear  case,"  say  the  court  in  6  Taunt.  9,  ."  to  call  for  an  at- 
tachment."   And  it  would  seem  that  it  will  not  be  granted  when 
the  witness  has  even  a  plausible  excuse.    The  rule  in  New  York 
also  formerly  was,  in  ordinary  cases  of  disobedience  of  a  subpoena, 
to  grant  only  a  rule  to  show  cause,  in  the  first  instance,  2  Caines* 
Rep.  92.    But  if  it  is  shown  that  the  witness  is  gailty.  of  wilful 
contempt,  as  where  at  the  time  of  the  service  of  the  subpoena,  he 
positively  refuses  to  attend,  the  rule  is  peremptory  for  an  attach- 
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ment.  2  Johns.  Gas.  109.  In  Pennsylvania,  it  seems,  the  prao 
tice  is  to  grant  the  attachment  in  the  first  instance,  merely  upon 
proof  of  due  service  of  the  subpoena,  and  of  the  non-attendance  of 
the  witness.  (2  Dallas,  338.  lb.  335.)  And  such  I  understand 
18  the  present  practice  in  the  courts  of  New-York. 

At  the  last  October  term  of  the  Circuit  Court  for  the  Northern 
District  of  New-York,  an  application  on  behalf  of  the  plaintiff,  for  an 
attachment,  founded  on  an  affidavit  merely  stating  the  service  of  the 
subpcena,  and  the  non-attendance  of  the  witness,  was  denied.  But  on 
a  renewal  of  the  motion  upon  a  snpplennental  affidavit  showing  that 
a  large  sum  was  claimed  in  the  action;  that  the  witness  was  the  de* 
fendant's  son,  and  had  charge  of  his  business  out  of  which  the  suit 
arose ;  and  that  he  was  in  good  health  when  the  subpcena  was  served 
only  a  few  days  before  the  application,  an  attachment  was  granted. 

Witnesses*  fees,"]  In  the  courts  of  the  United  States,  witnesses 
are  entitled  to  the  sum  of  one  dollar  and  twenty-five  cents  for 
each  day's  attendance  at  court ;  to  the  further  sum  of  five  cents 
per  mile,  for  traveling  from  their  place  of  abode  to  the  place 
where  the  court  is  holden,  and  to  the  like  allowance  for  returning. 
Actof  Feb.  28,  1709;  vol.  3,  p.  133,  §6.  The  sum  therefore 
wMeh  It  is  necessairy  to  tender  upon  serving  a  subp<Bna,  is  one 
dollar  and  twenty-five  cents  for  one  day's  attendance,  and  ten 
cents  for  each  toAe  of  the  distance  between  the  residence  of  the 
witness  and  the  place  where  the  court  is  to  be  held. 

•   ■  * .    * 

Other  modes  of  obtaining  tesiimdny. 

In  England  the  process  of  subpcsna  furnishes  the  only  direct 
means  possessed  by  the  courts  of  law,  of  obtaining  the  testimony 
of  witnesses,  except  in  suits  commenced  in  any  of  the  courts  at 
Westminster,  for  a  cause  of  action  which  arose  in  India  ;  in  which 
case  these  courts  are  authorized  by  statute,  (13  Geo.  3.)  to  "  award 
a  writ  in  the  nature  of  a  mandamus  or  commission,  for  the  exami- 
nation of  witnesses  in  that  country."  1  Archb.  Practice,  154.  A 
practice  however  prevails  in  England,  when  a  witness  is  going 
abroad,  or  is  so  ill  that  it  is  not  likely  he  will  be  able  to  attend  the 
trial,  of  applying  to  the  court  in  term  for  a  rule,  or  to  a  judge  at 
chambers  in  vacation  for  a  summons,  to  show  cause  why  the  wit- 
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ness  should  not  be  examined  upon  interrogatories ;  or,  if  it  is  im- 
possible to  bring  the  witness  to  ihe  judge's  chambers  to  be  exam- 
ined, as  if  he  is  too  ill,  or  out  of  the  country,  or  the  like,  the  molioa 
is  to  show  cause  why  he  should  not  be  examined  upon  interroga- 
tories before  certain  commissioners,  to  be  appointed  and  approved 
of  by  the  parties.  A  copy  of  ihe  rule  or  summons  thus  obtained 
is  served  upon  the  attorney  ;  but  if  at  the  time  of  showing  cause 
the  opposite  party  does  not  consent,  there  is  an  end  of  the  proceed- 
ing ;  the  court  having  no  direct  means  of  compelling  him.  1  Archb. 
Practice,  153,  154.  It  may  be  proper  to  remind  the  student  also, 
that  the  Court  of  Chancery  in  England,  has  power  in  certain 
cases,  upon  a  bill  filed  for  that  purpose,  to  order  testimony  to  be 
taken  in  prepeluam  rei  memoriam.  1  Haddock's  Chancery,  152, 
et  seq. 

But  by  the  laws  of  the  United  States,  this  important  subject,  as 
will  be  seen,  is  more  amply  provided  for. 

By  the  judicial  acf ,  (vol.  2,  p.  56,  §  30,)  it  is  enacted,  that "  when 
the  testimony  of  any  person  shall  be  necessary  in  any  civil  cause 
depending  in  any  district,  in  any  court  of  the  United  States,  who 
shall  live  at  a  greater  distance  from  the  place  of  trial  than  one 
hundred  miles,  or  is  bound  on  a  voyage  to  sea,  or  is  about  to  go 
out  of  the  United  States,  or  out  of  such  district,  and  to  a  greater 
distance  from  the  place  of  trial  than  as  aforesaid,  before  ihe  time  of 
trial,  or  is  ancient,  or  very  infirm,  the  deposition  of  every  such  per- 
son, may  be  taken  de  bene  esse,  before  any  justice  or  judge  of  any 
of  the  courts  of  the  United  States,  or  before  any  chancellor,  justice, 
or  judge  of  a  supreme  or  superior  court,  mayor,  or  chief  magis- 
trate, of  a  city,  or  judge  of  any  county  court  or  court  of  common 
pleas,  of  any  of  the  United  States,  not  being  of  counsel  or  attorney 
to  either  of  the  parties,  or  interested  in  the  event  of  the  cause,  pro- 
vided that  a  notification  from  the  magistrate  before  whom  the  de- 
position is  to  be  taken  to  the  adverse  party,  to  be  present  at  the 
taking  of  the  same,  and  to  put  interrogatories,  if  he  think  fit,  be 
first  made  out  and  served  on  the  adverse  party, or  his  attorney,  as 
either  mav  be  nearest,  if  either  is  within  one  hundred  miles  of  the 
place  of  caption,  allowing  lime  for  their  attendance  after  notified, 
not  less  than  at  the  rate  one  day,  Sundays  exclusive,  for  every 
twenty  miles'  travel.     And  every  person  deposing  as  aforesaid, 
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shall  be  carefully  examined  and  cautioned,  and  sworn  or  affirmed 
to  testify  the  whole  truth,  and  shall  subscribe  the  testimony  by  him 
or  her  given,  after  the  same  shall  be  reduced  to  writing,  which 
shall  be  done  only  by  the  magistrate  taking  the  deposition,  or  by 
the  deponent  in  his  presence.    And  the  deposition  so  taken  shall 
be  retained  by  such  magistrate,  until  he  deliver  the  same  with  his 
own  hand  into  the  court  for  which  they  are  taken,  or  shall  together 
with  a  certi6cate  of  the  reasons  as  aforesaid,  of  their  being  taken, 
and  of  the  notice,  if  any,  given  to  the  adverse  party,  be  by  him, 
the  said  magistrate,  sealed  up  and  directed  to  such  coart,  and  re- 
main under  his  seal  until  opened  in  court.    And  any  person,  may 
be  compelled  to  appear  and  depose  as  aforesaid,  in  the  same  man- 
ner as  to  appear  and  testify  in  court."    It  is  also  by  this  section 
further  provided,  that  evidence  thus  taken  may  be  used  on  the  trial 
of  any  cause,  '*  if  it  shall  appear  to  the  satisfaction  of  the  court,  that 
the  witnesses  are  then  dead,  or  gone  out  of  the  United  States,  or 
to  a  greater  distance  than  as  aforesaid,  from  the  place  where  the 
court  is  sitting :  or  that  by  reason  of  age,  sickness,  bodily  infirmity, 
or  imprisonment,  they  arc  unable  to  travel  and  appear  at  court, 
but  not  otherwise.     Provided,  That  nothing  herein  shall  be  con- 
strued to  prevent  any  court  of  the  United  States  from  granting  a 
dedimus  potesiatem,  to  take  depositions  according    to  common 
usage,  when  it  may  be  necessary  to  prevent  a  failure  or  delay  of 
justice ;  which  power  they  shall  severally  possess ;  nor  to  extend 
to  depositions  inperpetuam  rei  memorianit  Vfhich,  if  they  relate  to 
any  matters  that  may  be  cognizable  in  any  court  of  the  United 
States,  a  Circuit  Court,  on  application  thereto  made  as  a  court  of 
equity,  may,  according  to  the  usages  in  chancery,  direct  to  be 
taken.** 

The  chief  object  of  this  section  appears  to  have  been  to  provide 
for  the  taking  of  depositions  de  bene  esse,  as  frescribed  in  the  en- 
acting part  of  it.  The  proceeding  was  substantially  new,  both  in 
our  own  country  and  in  that  whence  most  of  our  judicial  proceed- 
ings are  derived.  In  New- York,  at  least,  no  trace  of  any  similar 
proceeding  occurs  until  several  years  afterwards.(a)     Hence  the 

{«)  Concklin  ▼.  Hart^  1  Johns.  Cas.  103,  i«  the  fint  reported  case  in  which  it  wu 
flMQCtioned  by  the  Suprome  Court,  though  in  the  case  of  Mumford  ▼.  Church,  Ibid, 
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propriety  of  prescribing  with  so  much  precision,  the  forms  of  the 
proceeding.  The  other  modes  mentioned  in  the  proviso  were  al- 
ready in  use.  With  regard  to  these,  therefore,  little  more  was 
deemed  necessary  than  to  recognize  them  as  existing  in  the  na- 
tional courts,  in  order  to  prevent  the  inference  which  might  other- 
wise have  been  drawn  against  the  power  of  the  courts  in  this  re- 
spect, by  reason  of  the  antecedent  provisions  of  the  section.  In 
remarking  upon  the  provisions  of  thb  act,  it  is  proposed  to  treat, 
first. 

Of  Depositions  taken  de  bene  esse. 

Under  what  circumstances  they  may  he  taken  and  used,']  By 
recurring  to  the  act  above  recited  it  will  be  seen  that  the  testi- 
mony to  be  thus  taken  can  only  be  of  some  person  who  lives  at  a 
greater  distance  than  one  hundred  miles  from  the  place  of  trial ; 
or  is  bound  on  a  voyage  to  sea  ;  or  is  about  to  go  out  of  the  Uni- 
ted States  ;  or  out  of  the  district,  and  to  a  greater  distance  from 
the  place  of  trial  than  as  aforesaid ;  or  is  ancient ;  or  very  infirm. 

With  regard  to  the  first  description  of  persons  whose  testimony 
may  be  thus  taken,  viz.  those  who  live  more  than  one  hundred 
miles  distant  from  the  place  of  trial,  it  is  settled  that  the  act 
embraces  as  well  those  who  live  out  of  the  district  as  those  who 
live  in  it.     Petapsco  Insurance  Co.  v.  Southgate^  5  Peters,  604. 

And  the  certificate  of  the  officer  by  whom  the  deposition  was 
taken,  specifying  the  residence  of  the  witness,  and  stating  it  to  be 
more  than  one  hundred  miles  distant  from  the  place  of  trial,  is 
sufficient  evidence,  prima  facie  of  such  residence.    lb. 

Nor  is  it  incumbent  on  the  party  offering  the  deposition  to  prove 
that  the  witness  continues  to  reside  more  than  a  hundred  miles 
distant.  The  opposite  party  is  at  liberty  to  prove  that  the  witness 
has  removed  within  the  reach  of  a  subpcena  after  the  deposition 
was  taken,  and  if  it  also  appears  that  the  party  offering  the  deposi- 
tion know  of  such  change  of  residence,  the  deposition  cannot  be 
read.    lb. 

But  with  regard  to  all  the  other  descriptions  of  persons  named 


160,  decided  at  ft  ■ubeeqaent  tenn  of  the  Mtme  year,  it  ie  nid  to  be  the  eetftUidied 
pfftotioe  of  the  court.    It  afterwarde  receiyed  the  ezpreaa  nnotion  of  the  legialatore . 
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ID  tbe  act  except  the  first,  the  disability  of  the  witness  must  be 
shown  to  be  subsisting  at  the  trial.    lb. 

When  the  deposition  is  taken  on  the  ground  of  the  remote  resi- 
dence  of  the  witness,  and  the  witness  lives  out  of  the  district,  it 
need  not  be  shown  that  he  has  been  subpcened.    lb. 

Tbe  service  of  a  subpcena  in  such  a  case  would  be  an  idle  cere* 
mony.  But  where  the  witness  resides  within  the  district*  and 
therefore  within  the  reach  of  a  subpoena,  it  is  presumed  that  the 
party  offering  the  deposition  is  bound  to  prove  the  service  of  a 
subpoena.    lb. 

By  wham  takenJ]  The  officers  designated  in  the  act  to  take 
these  depositions,  are,  as  we  have  seen, 

The  judges  of  the  United  States ; 

The  chancellors,  the  judges  of  the  supreme  or  superior  courts, 
and  the  judges  of  the  county  courts  or  courts  of  common  pleas,  of 
the  several  states ;  and 

The  mayors  or  other  chief  magistrates  of  cities  in  the  several 
states. 

•  To  these  are  to  be  added,  the  commissioners  appointed  by 
the  courts  of  the  United  States  to  take  affidavits  and  acknow- 
ledgments of  bail.     See  anUt  56. 

In  what  manner  to  be  taken  and  transmitted.]  The  first  step 
in  tbe  proceeding  is  to  apply  to  some  one  of  the  above  mentioned 
officers  before  whom  the  witness  can  most  conveniently  be 
brought,  to  take  the  deposition,  upon  an  affidavit  setting  forth 
the  grounds  of  the  proceeding,  so  as  clearly  to  bring  the  case 
within  the  provisions  of  the  act :  and  in  order  to  enable  the  offi- 
cer to  determine  whether  a  notice  to  the  opposite  party,  or  his 
attorney  if  he  has  one,  is  required,  (which  it  will  be  recollected  is 
the  case  when  either  the  party  or  his  attorney,  resides  within  one 
hundred  miles  of  the  place  of  caption,)  the  affidavit  should  state 
the  residence  of  the  party  and  of  his  attorney.  Having  obtained 
an  order  for  the  examination,  serve  a  notice  of  the  time  and  place 
appointed  for  that  purpose,  (if  the  case  requires  it,)  upon  the  oppo- 
site party  or  his  attorney,  as  the  case  may  be.  When  notice  is 
required  the  officer  cannot  proceed  to  examine  the  witness  without 
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proof  of  its  service.  If  the  person  to  be  examined  refuses  to  attend 
voluntarily,  he  may,  in  the  language  of  the  act,  "  be  compelled  to  ap- 
pearand depose  in  thesame  manner  as  to  appear  and  testify  in  court/ 
This  part  of  the  act  however  does  not  appear  by  any  reported 
case  to  have  received  any  precise  judicial  construction,  and  it  is  to 
be  regretted  that  its  provisions  in  this  particular  arc  not  more 
definite  and  precise.  Whether  the  officer  before  whom  the  depo« 
sition  is  to  be  taken  is  authorized  to  issue  a  summons  in  the  nature 
of  a  subpoena,  and  if  so,  whether  he  would  be  authorized  in  case  of 
disobedience  to  follow  it  up  bya  warrant  or  attachment  to  bring  the 
witness  before  him ;  or,  whether  a  subpoena  from  the  court  in 
which  the  cause  is  pending  wl^ere  the  deposition  is  taken  in  the 
same  district,  is  to  be  resorted  to,  and  obedience  enforced^ by 
attachment  as  in  ordinary  cases ;  and  where  the  deposition  is  taken 
out  of  the  district,  whether  the  process  of  the  Circuit  or  District 
Court  for  the  district  in  which  the  proceeding  takes  place,  can  in 
like  manner  be  resorted  to,  are  questions  to  which  no  certain  an- 
swer is  furnished  by  the  act.  The  phraseology  of  the  act,  ("  in 
the  same  manner,  Ac.**)  seems  to  favor  this  latter  construction. 
This  construction  may  also  perhaps,  be  considered  as  deriving 
some  additional  countenance  from  the  provisions  of  a  more  recent 
act  of  24lh  January,  1827,  vol.  7,  p.  530,)  prescribing  the  mode  of 
compelling  the  attendance  of  witnesses  before  commissioners  act- 
ing under  a  dedimtts  potestatem,  in  the  United  States :  which  is 
by  subpoena  issued  by  the  clerk  of  any  court  of  the  United  States 
for  the  district  in  which  the  commission  is  to  be  executed  upon  ap- 
plication to  him  for  that  purpose.  [See  post,  Depositions  taken  in 
virtue  of  a  Dedimus  Polestatem  or  Commission,'] 

If,  upon  the  appearance  of  the  witness  before  the  officer,  it 
should  clearly  appear  that  the  alleged  ground  of  the  proceeding 
does  not  exist — as  that  the  witness  does  not  reside  more  than  one 
hundred  miles,  &c.,  or  is  not  about  to  remove,  or  is  not  aged  or 
very  infirm, — it  would  be  the  duty  of  the  officer  to  refuse  to  take 
the  deposition. 

The  witness  is  to  «  be  carefully  examined  and  cautioned,  and 
sworn  or  affirmed  to  testify  the  whole  truth."  He  is  to  be  exam- 
ined ore  tenus  as  in  court,  and  his  evidence  carefully  reduced  to 
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writing  either  by  the  examiuing  officer  or  by  the  deponent  hiniself 
in  presence  of  the  officer.  When  the  examination  in  behalf  of  the 
parly  at  whose  instance  it  is  taken,  is  finished,  if  the  adverse  party 
is  present  he  may  have  the  witness  further  examined,  and  his 
evidence  reduced  in  like  manner  to  writing.  The  deposition  must 
be  signed  by  the  deponent.  The  deposition  is  then  either  to  be 
retained  by  the  officer  until  the  session  of  the  court  and  be  by  him 
in  person  delivered  in  open  court,  or,  together  with  a  certificate 
of  the  reasons  of  the  proceeding,  and  of  the  notice  if  any  given  to 
the  adverse  party,  be  by  him  sealed  up  and  directed  to  the  court ; 
in  which  case  it  must  remain  under  his  seal  until  opened  in  court. 
In  short  the  directions  of  the  act  must  in  all  things  be  strictly  pur- 
sued, or  the  deposition  cannot  be  read,  unless  by  express  consent. 
7  Wheat.  426.  1  Peters,  351.  See  also,  1  Wheat.  15.  The 
mode  of  transmission  is  not  prescribed  by  the  act.  In  practice  it 
is  usual  to  employ  the  mail  for  that  purpose,  directing  to  the  clerk 
of  the  court.  Care  must  however  be  taken  either  by  suitable  en- 
dorsement or  otherwise  to  apprise  the  clerk  of  the  nature  of  the 
inclosure,  in  order  to  prevent  him  from  opening  it,  as  an  ordinary 
letter  out  of  court.  If  so  opened,  it  would  be  rejected.  8  Cranch, 
70. 

By  designating  the  mail  as  the  usual  instrument  of  transmission, 
it  is  by  no  means  intended  to  intimate  that  a  suitable  private  agent 
might  not  with  equal  propriety  be  employed  for  this  purpose  ;  of 
whom,  however,  it  would  probably  be  required  that  he  should 
appear  personally  in  court  and  testify  to  the  fact  of  his  having  re- 
ceived the  deposition  duly  sealed  from  the  bands  of  the  officer* 
and  that  it  had  not  subsequently  been  out  of  bis  possession  or 
opened. 

When  the  deposition  is  sent  to  the  court,  the  certificate,  by 
which,  in  that  case,  the  act  requires  it  to  be  accompanied,  becomes 
a  highly  important  document.  The  only  facts  to  which  the  magis- 
trate is  by  the  terms  of  the  act  expressly  required  to  certify,  are 
the  reasons  of  his  taking  the  deposition,  and  the  notice,  if  any,  giv- 
en to  the  opposite  party  ;  and  of  these  facts,  the  certificate  is  of 
course  evidence.  But  it  is  held  to  be  good  evidence  also,  provided 
it  is  sufficiently  explicit,  of  a  compliance  with  the  act  in  other  par« 
ticulars ;  viz.  of  the  fact  that  the  deposition  was  reduced  to  writing 
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either  by  the  magistrate  himself  or  by  the  deponent  in  his  pre- 
sence, and  that  it  was  afterwards  subscribed  by  the  deponent.  Bett 
Y.  MtnrUont  1  Peters,  351.    But  it  must  be  full  and  explicit.  -lb. 

It  has  been  held  that  the  requisite  official  character  of  the  person 
by  whom  a  deposition  has  been  taken,  is  sufficiently  established 
prima  facie  if  it  appears  upon  the  face  of  the  deposition.  1  Paine, 
358.  Whether  it  ought  not  to  appear  from  the  certificate,  or  be 
otherwise  shown,  that  the  officer  was  not  of  counsel  or  attorney 
for  either  party,  may  possibly  be  made  a  question.  It  would  seem 
reasonable,  however,  his  official  character  being  shown,  that  his 
competency  in  this  respect  should  be  presumed,  until  disproved. 

Objections  to  the  connpetency  of  a  witness  whose  deposition  is 
taken,  should  be  made  at  the  time  of  taking  the  deposition,  if  the 
party  attends,  and  the  grounds  of  the  objection  are  known  to  him ; 
and,  if  not  so  made,  will  be  presumed  to  have  been  waived.  1 
Paine,  400.  But  if  the  facts  upon  which  the  objection  rests  are 
unknown  to  the  party  when  the  deposition  is  taken,  he  may  ob- 
ject when  it  is  read  in  evidence.  lb.  [For  more  particular  di- 
rections, see  Appendix,  Practical  Forms.] 

Depositions  taken  in  virtue  of  a  Dedimus  Potesiatem  or  Comr 

missio7i». 

The  judicial  act,  as  we  have  seen,  merely  confers  upon  the 
courts  of  the  United  States,  the  pdwet  to  issue  conimissions  in 
general  terms.  Upon  this  footing  the  subject  continued  to  rest 
until  a  recent  period ;  when  a  hew  and  importaiit  act  was  passed 
in  relation  to  it  The  peculiar  structure'  of  our  judicial  system 
enabled  Congress  authoritatively  to  bring  into  requisition  the  instru- 
mentality  of  each  of  the  national  courts,  for  the  purpose  of  com- 
pelling the  attendance  of  witnesses  before  commissioners  appoint- 
ed  by  any  one  of  them,  acting  in  any  part  of  the  United  States. 
This,  under  proper  restrictions,  was  done  by  the  act  of  24th  Jan- 
uary, 1827,  (vol.  7,  p.  630,)  which  is  as  follows  : 

"  SecU  1.  That  whenever  a  commission  shall  be  issued,  by  any 
court  of  the  United  States,  for  taking  the  testimony  of  a  witness 
or  witnesses,  at  any  place  within  the  United  States,  or  the  terri- 
tories thereof,  it  shall  be  lawful  for  the  clerk  of  any  court  of  the 
United  States,  for  the  district  or  territory,  within  which  such  place 
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may  be,  and  he  is  hereby  empowered  and  required,  upon  the  ap- 
plication of  either  of  the  parties  in  the  suit,  cause,  action  or  pro- 
ceeding, in  which  such  commission  shall  have  issued,  his,  her  or 
their  agent  or  agents,  to  issue  a  subpoena  or  subpcenas  for  such 
witness  or  witnesses,  residing  within  such  district  or  territory  as 
shall  be  named  in  the  said  commission,  commanding  such  witness 
or  witnesses  to  appear  and  testify  before  the  commissioner  or  com- 
missioners, in  such  commission  named,  at  a  time  and  place  in  the 
snbpcsna  to  be  stated,  and  if  any  witness  after  being  duly  served 
with  sucli  subpoena,  shall  refuse  or  neglect  to  appear,  or,  after  ap- 
pearing, shall  refuse  to  testify,  (not  being  privileged  from  giving 
testimony,)  such  refusal  or  neglect  being  proven  to  the  satisfac- 
tion of  any  judge  of  the  court,  whose  clerk  shall  have  issued  such 
subpoena  or  subpcBuas,  he  may  thereupon  proceed  to  enforce  obe- 
dience to  the  process,  or  punish  the  disobedience,  in  like  manner 
as  any  court  of  the  United  States  may  do  in  case  of  disobedience 
to  process  of  subpcena  ad  testificandum,  issued  by  such  court ;  and 
the  witness  or  witnesses  in  such  cases,  shall  be  allowed  the  same 
compensation  as  is  allowed  to  witnesses  attending  the  courts  of 
the  United  States :  Provided,  that  no  witness  shall  be  required  to 
attend  at  any  place  out  of  the  county  in  which  he  may  reside,  nor 
more  than  forty  miles  from  his  place  of  residence,  to  give  his  or 
her  deposition  under  this  law. 

"  Sect,  2.  That  whenever  either  of  the  parties  in  such  suit,  cause 
action  or  proceeding,  shall  apply  to  any  judge  of  a  court  of  the 
United  States,  in  the  district  or  territory  of  the  United  States,  in 
which  the  place  for  taking  such  testimony  may  be,  for  a  subpcena 
duces  tecumf  commanding  the  witness,  therein  to  be  named,  to  ap- 
pear and  testify  before  the  said  commissioner  or  commissioners  at 
the  time  and  place  in  the  said  subpoena  to  be  stated,  and  also  to 
bring  or  carry  with  him  or  her,  and  produce  to  such  commissioner 
or  commissioners,  any  paper,  writing,  or  written  instrument,  or 
book,  or  other  documents  supposed  to  be  in  the  possession  or  power 
of  such  witness,  such  judge  being  satisfied  by  the  affidavit  of  the 
person  applying,  or  otherwise,  that  there  is  reason  to  believe  that 
such  paper,  writing,  written  instrument,  book,  or  other  document, 
is  in  the  possession  or  power  of  the  witness,  and  that  the  same,  if 
produced,  would  be  competent  and  material  evidence  for  the  party 
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applying  therefor,  may  order  the  clerk  of  the  court,  of  which  he 
is  a  judge,  to  issue  such  subpoBua  duces  tecum^  accordingly,  and 
if  such  witness  after  being  served  with  such  subpoena  duces  iecum^ 
shall  fail  to  produce  any  such  paper,  writing,  written  instrument, 
book  or  other  document,  being  in  the  possession  or  power  of  such 
witness,  and  described  in  such  subpasna  duces  tecum,  before,  and 
to  such  commissioner  or  commissioners,  at  the  time  and  place  in 
such  subpoena  stated,  such  failure  being  proved  to  the  satisfaction 
of  the  said  judge,  he  may  proceed  to  enforce  obedience  to  the  said 
process  of  subpoena  duces  tecum,  or  punish  the  disobedience,  in  like 
manner  as  any  court  of  the  United  States  may  do  in  case  of  dis- 
obedience to  like  process  issued  by  such  court ;  and  when  any  such 
paper,  writing,  written  instrument,  book,  or  other  document,  shall 
be  produced  to  such  commissioner  or  commissioners,  he  or  they 
shall,  at  the  cost  of  the  party  requiring  the  same,  cause  to  be  made 
a  correct  copy  thereof,  or  of  so  much  thereof  as  shall  be  required 
by  either  of  the  parties  :  Provided  that  no  witness  shall  be  deemed 
guilty  of  contempt  for  disobeying  any  subpoena,  directed  to  him 
by  virtue  of  this  act,  unless  his  fees  for  going  to,  returning  from, 
and  one  day's  attendance  at  the  place  of  examination,  shall  be  paid 
or  tendered  to  him  at  the  time  of  the  service  of  the  subpoena.** 

Although  the  proper  office  of  a  commission  is  to  obtain  the  evi- 
dence of  witnesses  residing  beyond  the  reach  of  the  process  of  the 
court,  yet  it  may  be  resorted  to  by  consent  of  parties,  for  the  pur- 
pose of  examining  witnesses  residing  within  the  reach  of  process. 
4  Wheat.  508.    And  though  thus  taken,  ihey  are  absolute.     lb. 

The  circumstances  under  which  a  commission  will  be  issued, 
and  the  mode  of  obtaining,  executing  and  returning  it,  in  the  seve- 
ral districts  depend  upon  the  laws  and  practice  of  the  respective 
states,  and  the  rules  of  the  several  courts  of  the  United  States. 
SCranch,  293. 

The  practice  of  the  Circuit  and  District  Courts  of  the  Southern 
District  of  New  York  relative  to  commissions,  is  fully  regulated 
by  rules  of  court.     See  Rules  41,  50. 

The  rules  of  the  District  Court  for  the  Northern  District  of  New- 
York  provide,  that  commissions  for  the  examination  of  non-resi- 
dent witnesses,  may  issue  by  order  of  the  court  in  term,  or  of  the 
judge  thereof,  in  vacation,  in  the  manner,  and  subject  to  the  regu- 
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lations,  (so  far  as  the  same  are  applicable,)  mutatis  mutandis^  pre- 
scribed  by  the  Revised  Statutes  of  the  state :  and  also  that  such 
commissions  may  be  issued  by  consent,  but  the  agreement  for  that 
purpose  must  be  in  writing  and  filed  in  the  clerk*s  office,  and  the 
commission  be  endorsed  by  the  clerk,  under  his  signature,  allowed 
by  consent  of  parties.{a)  See  Appendix,  Rules  43,  44,  D.  C.  N. 
D.  N.  Y. 

(a)  The  provirions  of  the  New- York  Revised  Statutes  thus  adopted,  appear  to  be 
eztremelj  judicious,  and  are  as  follows : 

^11.  Whenever  an  issue  of  fact  shall  have  been  joined  in  any  action  in  a  court 
of  law,  bein^  a  court  of  record,  and  it  shall  appear  on  the  application  of  either  party, 
that  any  witness  not  residing  within  this  state,  is  material  in  the  prosecution  or  de- 
fence  of  such  action,  the  court  may,  upon  such  terms  as  it  shall  think  proper,  award 
a  commission  to  one  or  more  competent  persons,  authorizing  them,  or  any  one  of 
them,  to  examine  such  witness  on  oath,  upon  the  interrogatories  annexed  to  such 
commission  ;  to  take  and  certify  the  depositions  of  such  witness ;  and  to  return  the 
same  according  to  the  directions  given  with  such  commission. 

$  12.  If  such  action  be  pending  in  the  Supreme  Court,  any  justice  of  that  court, 
or  any  circuit  judge,  may,  in  vacation  of  the  said  court,  grant  an  order  that  such 
commission  issue,  upon  proof  that  due  notice  of  application  for  such  order  has  been 
served  on  the  adverse  party,  at  least  ten  days  before  the  time  of  making  such  ap. 
plication.  But  the  power  herein  conferred  shall  not  be  exercised  by  any  recorder  of 
a  city,  or  Supreme  Court  commissioner,  or  judge  of  any  county  courts. 

§  13.  Such  order  shall  be  filed  in  the  office  of  the  clerk  of  the  court,  and  shall  be 
granted  only  in  the  like  cases,  and  upon  the  same  terms,  that  the  Supreme  Coarl 
would  award  such  commission,  and  shall  be  subject  to  the  control  of  the  court  in  all 
respects. 

§  14.  The  interrogatories  to  be  annexed  to  such  commission,  shall  be  settled  by  a 
judge  of  the  court  in  vacation ;  or  if  the  action  be  in  the  Supreme  Court,  by  a  jus. 
tice  thereof,  a  circuit  judge,  or  any  Supreme  Court  commissioner,  or  other  officer 
authorized  to  perform  the  duties  of  such  commissioner,  upon  such  notice  as  shall 
be  established  by  the  practice  of  the  court. 

i  15.  In  settling  such  interrogatories,  either  party  shall  be  allowed  to  insert  any 
questions  pertinent  to  the  cause,  which  he  shall  think  proper.  The  officer  settling 
the  same  shall  indorse  his  allowance  thereof,  and  annex  them  to  the  commission. 
Upon  the  commission  he  shall  direct  the  manner  in  which  it  shall  be  returned,  and 
may,  in  his  discretion,  direct  the  same  to  be  returned  by  mail,  addressed  to  the  clerk 
of  the  court  out  of  which  it  shall  issue ;  or  if  issued  out  of  the  Supreme  Court,  ad- 
dressed  to  the  clerk  of  the  county  in  which  the  venue  of  such  action  shall  be  laid, 
derignating  the  name  of  such  clerk,  and  his  residence. 

§  16.  The  persons  to  whom  such  commission  shall  be  directed,  or  any  one  of 
them,  unless  otherwise  expressly  directed  therein,  shall  execute  the  same  as  foU 
lows: 

1.  They  or  any  one  of  them  shall  publicly  administer  an  oath  to  the  witnessee 
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The  decisions  which  have  been  made  in  the  national  courts  upon 
this  subject,  do  not  appear  to  require  particular  notice.     They 

named  in  the  comminion,  that  the  answen  giren  by  rack  witneases  to  the  interro- 
gatoriei  propoied  to  them,  shall  be  the  truth,  the  whole  truth,  and  nothmg  bat  the 
truth. 

3.  They  ehall  cause  the  examination  of  each  witness  to  bo  reduced  to  writing* 
and  to  be  subscribed  by  him,  and  certified  by  such  of  the  commissioners  as  are  pre- 
sent at  the  taking  of  the  same. 

3.  If  any  exhibits  are  produced  and  proved  before  them,  they  shall  be  annexed  to 
the  depositions  to  which  they  relate,  and  shall  in  like  manner  be  subscribed  by  the 
witness  proving  the  same ;  and  shall  be  certified  by  the  commissioners. 

4.  I'he  commissioners  shaU  subscribe  their  names  to  each  sheet  of  the  depoeitions 
taken  by  them ;  they  shall  annex  all  the  depositions  and  exhibits  to  the  oommisnoii ; 
upon  which  their  return  shall  be  indorsed ;  and  they  shall  close  them  up  under  their 
seals,  and  shall  address  the  same  when  so  closed,  to  the  clerk  of  the  court  from 
which  the  commission  issued,  or  to  the  clerk  of  the  county  in  which  the  venue  shaU 
be  laid,  as  shall  have  been  directed  on  the  commission,  at  his  place  of  residence. 

5.  If  there  is  a  direction  on  the  commission  to  return  the  same  by  mail,  they  shall 
immediately  deposit  the  packet  so  directed  in  the  nearest  post  office. 

6.  If  there  be  a  direction  on  the  commission  to  return  the  same  by  an  agent  of 
the  party  who  sued  out  the  same,  the  packet  so  directed  shall  be  delivered  to  sach 
agent. 

A  copy  of  this  section  shall  be  annexed  to  every  commission  authorized  by  this 
article. 

§  17.  If  such  packet  be  delivered  to  an  agent,  he  shall  deliver  the  same  to  the 
elerk  to  whom  it  shall  be  directed,  or  to  one  of  the  judges  of  the  court  in  which  the 
action  is  pending,  who  shall  receive  and  open  the  same,  upon  such  agent  making 
affidavit  that  he  received  the  same  from  the  hands  of  one  of  the  commissioners,  and 
that  it  has  not  been  opened  or  altered  since  he  so  received  it. 

^  18.  If  such  agent  be  dead,  or  from  sickness  or  other  casualty  unable  to  deliver 
such  packet  personally,  as  in  the  last  section  directed,  the  same  shall  be  received  by 
the  clerk  or  judge  from  the  hands  of  any  other  person,  upon  such  person  making 
affidavit  that  he  received  the  same  from  such  agent ;  that  such  agent  is  dead,  or 
otherwise  unable  to  deliver  the  same ;  that  it  has  not  been  opened  or  altered  since 
such  person  received  it,  and  that  he  believes  the  same  has  not  been  opened  or  altered 
since  it  came  from  the  hands  of  the  commissioners. 

§  19.  The  clerk  or  judge  receiving  and  opening  such  commission  and  return, 
shall  immediately  file  the  same  in  the  office  of  the  clerk  of  the  court  from  which  it 
issued,  or  if  the  action  be  pending  in  the  Supreme  Court,  in  the  office  of  the  clerk 
of  the  county  in  which  the  venue  in  the  action  is  laid. 

§  20.  If  the  packet  containing  such  commission  and  return  be  transmitted  by 
mail,  the  clerk  to  whom  the  same  shall  be  addressed,  shall  receive  the  same  tnm. 
the  post  office,  and  open  and  file  it  in  his  office. 

§  21.  The  parties,  or  their  attorneys,  may  in  writing  agree  on  the  manner  in 
whioh  a  commission  for  the  examination  of  witnesses  may  be  returned  ;  and  on 
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may  be  found  under  the  following  references :  2  Dall.  401.  4 
Dall.  410.  3  Cranch,  293.  4  Cranch,  224,  228.  2  Wheat. 
371.  1  Gall.  166.  1  Wash.  C.  C.  Rep.  43,  144.  2  Wash.  C. 
C.  Rep.  7,  223,  356.  3  Wash.  C.  C.  Rep.  226.  4  Wash.  C.  C. 
Rep.  186. 

Depositions  in  perpetuam  rei  memoriam. 

In  addition  to  the  general  provision  in  the  judicial  act,  authoriz- 
ing the  Circuit  Courts,  on  application  to  them  as  courts  of  equity, 
to  direct  these  depositions  to  be  taken,  it  is  by  the  act  of  20th  Fe- 
bruary, 1812,  (vol.  4,  p.  378,  §  3,)  declared,  "  That  in  any  cause 
before  a  court  of  the  United  States,  it  shall  be  lawful  for  such 
court  in  its  discretion,  to  admit  in  evidence  any  deposition  taken 
in  perpetuam  rei  memoriam^  V9hich  would  be  so  admissible  in  a 
court  of  the  state  wherein  such  cause  is  pending,  according  to 
the  laws  thereof."  The  construction  of  this  enactment  has  not, 
as  far  as  I  have  discerned,  as  yet  been  in  any  respect  judicially 
determined.  It  seems  not  to  be  free  from  ambiguity ;  for  whether 
it  was  intended  to  restrain  or  to  enlarge  the  use  of  the  depositions 

filings  inch  agreement  with  the  clerk  of  the  court,  the  attorney  for  the  party  suing 
cot  the  same,  may  indorse  thereon  a  direction  according  to  such  agreement ;  and 
■Qch  commission  shall  be  retomed  accordingly. 

^  22.  The  commission,  returns,  depositions,  and  exhibits  thereto  annexed,  shall 
remain  on  file  in  the  office  of  the  clerk  to  whom  the  same  were  addressed,  unless 
the  court  by  a  special  order  shall  direct  them  to  be  filed  in  the  office  of  some  other 
elerk.  They  shall  at  all  times  be  open  to  the  inspection  of  the  parties,  who  shall 
be  entitled  to  copies  of  such  parts  thereof  as  they  may  require,  on  payment  of  the 
fees  allowed  by  law. 

^  23.  The  examinations  and  depositions  taken  under  a  commission  issued,  exe- 
cuted and  returned,  as  herein  directed,  or  an  exemplification  thereof  when  the  ori- 
ginals are  filed  in  any  other  county  than  that  in  which  the  cause  shall  be  tried,  may 
be  offered  and  used  in  evidence  on  the  trial  of  the  cause,  by  either  party ;  and  every 
objection  to  the  competency  or  credibility  of  a  witness  so  examined,  or  to  the  com. 
petency  or  relevancy  of  any  question  put  to  him,  or  of  any  answer  given  by  him, 
may  be  made  in  the  same  manner,  and  with  the  same  effect,  as  if  such  witness  were 
personally  examined  at  such  trial. 

^  24.  If  an  interlocutory  judgment  shall  have  been  obtained  in  any  action,  a  com- 
mission may  be  awarded  on  the  application  of  the  plaintiff,  in  the  like  cases,  and  in 
the  same  manner,  as  if  an  issue  of  fact  had  been  joined ;  and  the  depositions  taken 
thereon  may  be  used  in  evidence  on  any  proceeding  to  assess  the  plaintiff's  dam- 
ages, with  the  like  effect  as  herein  provided  in  case  of  trial."    Vol.  2,  p.  393. 
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in  question  is  not  obvious.  The  best  key  to  its  true  interpretation 
would  be  a  precise  knowledge  of  the  intended  evil  to  be  remedied ; 
of  which,  however,  I  am  obliged  to  confess  myself  unapprised. 
Was  it  intended  to  authorize  the  admission  of  depositions  inper^ 
peluam  rei  testimoniam,  taken  under  state  laws  ? 

Production  of  books  and  writings. 

By  the  15th  section  of  the  judicial  act,  (vol.  2,  p.  56,)  all  the 
couhs  of  the  United  States  are  empowered,  **  in  the  trial  of  ac- 
tions at  law,  on  motion  and  due  notice  thereof  being  given,  to  re- 
quire  the  parties  to  produce  books  or  writings  in  their  possession 
or  power,  which  contain  evidence  pertinent  to  the  issue,  in  cases 
and  under  circumstances  where  they  might  be  compelled  to  pro- 
duce the  same  by  the  ordinary  rules  of  proceeding  in  chancery  ; 
and  if  a  plaintiff  shall  fail  to  comply  with  such  order  to  produce 
books  or  writings,  it  shall  be  lawful  for  the  courts,  respect! vely, 
on  motion,  to  give  the  like  judgment  for  the  defendant  as  in  cases 
of  nonsuit ;  and  if  a  defendant  shall  fail  to  comply  with  such  order 
to  produce  books  or  writings,  it  shall  be  lawful  for  the  courts,  re- 
spectively, on  motion  as  aforesaid,  to  give  judgment  against  him 
or  her  by  default.** 

Considering  the  importance  of  the  power  conferred  by  this  sec- 
tion, it  is  to  be  regretted  that  the  terms  employed  to  convey  it,  are 
not  more  definite  and  precise.  It  is  very  obvious  that  much  room 
is  left  for  doubt  and  embarrassment,  both  as  to  its  extent  and  the 
mode  of  its  exercise.  And  though  I  have  met  with  several  re- 
ported cases  in  which  this  enactment  has  been  judicially  noticed, 
I  have  seen  none  which  seems  to  shed  much  light  upon  its  true 
construction.  One  highly  important  question  to  which  it  seems 
likely  to  give  rise  is,  whether  a  party  can  be  compelled,  in  pursu- 
ance of  it,  to  produce  papers  to  be  used  by  the  adverse  party /or 
any  other  purpose  except  as  evidence  upon  the  trial.  The  courts 
are  authorized  "in  the  trial  of  ac'.ions  at  law,"  to  compel  the  par- 
ties to  produce  books  and  writings,  "  which  contain  evidence  per- 
tinent to  the  issue/'  This  language  certainly  seems  to  imply  that 
the  legislature  had  no  intention  beyond  that  of  enabling  a  party  to 
obtain  evidence.  And  such  it  is  inferable  was  the  view  of  the  sub- 
ject entertained  by  the  Circuit  Court,  for  the  district  of  Pennsyl- 
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vania,  in  the  cases  reported  in  1  Wash.  C.  C.  Rep.  298,  243,  and 
3  Wash.  C.  C.  Rep.  381. 

But  then  on  the  other  hand,  the  act  proceeds  to  declare,  that 
parties  may  thus  be  required  to  produce,  &c.  ^  in  cases  and  under 
circumstances  where  they  might  be  compelled  to  produce  the  same 
by  the  ordinary  ruk$  of  proceeding  in  chancery.'*  It  is  clear 
therefore  that  this  provision  was  intended  as  a  substitute,  so  far  as 
vrritten  documents  are  concerned,  for  a  bill  of  discovery  in  equity, 
in  aid  of  jurisdiction  at  law. 

And  such  was  said  to  be  its  intention  by  the  Circuit  Court  for 
the  district  of  Pennsylvania,  in  the  case  of  Gtyger^s  Lessee  v. 
Oeyger,  2  Dallas,  332  ;  where,  however,  its  design  is  spoken  of  as 
being  **  to  obtain  from  the  adverse  party,  the  production  of  deeds 
and  papers  relative  to  the  litigated  issue.'' 

But  the  remedy  by  bill  of  discovery  is  by  no  means  restricted 
to  the  object  above  mentioned.    It  may  be  resorted  to  at  any  stage 
of  the  suit,  and  even  in  contemplation  of  a  suit  at  law,  to  enable 
tlie  complainant  advantageously  to  prosecute  or  defend  such  suit. 
1  Mad.  Ch.  160,  et  seq.     And  indeed  it  is  sometimes  as  indispen- 
sable to  a  plaintiff,  to  enable  him  to  declare  or  reply,  and  to  a  de- 
fendant to  enable   him  to  frame  his  plea,  that  he  should  obtain  a 
knowledge  of  the  contents  of  documents  in  possession  of  the  ad- 
verse party,  as  it  is  that  he  should  be  furnished  with  proper  evi- 
dence upon  the  trial.    A  power  of  the  nature  of  that  under  con- 
sideration has  long  been  sparingly  exercised  by  the  common  law 
courts  in  England,  and  by  the  Supreme  Court  of  New- York :  and 
neither  in  England  nor  here  does  the  remedy  appear  to  have  been 
considered  as  available  for  the  mere  purpose  of  procuring  evi- 
dence, to  be  offeied  in  proof  on  the  trial.     1  Tidd's  Pr.  440.     1 
Taunt.  884.    4  Taunt.  167.     1  Brod.  &  Bing.  318.     11  Johns. 
Rep.  245,  note  (a).     19  Johns.  Rep.  268. 

By  the  late  Revised  Statutes  of  New- York,  (vol.  2,  p.  199,)  the 
power  in  question  is  expressly  conferred  upon  the  Supreme  Court 
of  the  state. 

It  is  declared  that  the  court  *^  shall  have  power  in  such  cases  as 
shall  be  deemed  proper,  to  compel  any  party  to  a  suit  pending 
therein,  to  produce  and  discover  books,  pipers,  and  documents  in 
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bis  possessioo  or  power,  rdating  to  the  merits  of  any  such  suit,  or  of 
any  defeooe  tbereio." 

It  is  made  the  doty  of  the  court*  ^  by  general  rules,"  to  ^  pre- 
scribe the  cases  in  which  such  discovery  may  be  compelled  ;  and 
the  proceedings  for  that  purpose,"  where  the  same  are  not  by  the 
statute  itself  provided ;  and  in  doing  so,  the  court  are  required  to 
•*  be  gofDtmed  by  ike  primcipks  amd  practice  of  the  court  of  chancery 
im  cowtpeUbig  discovery^  except  that  the  cost  of  such  proceedings 
shall  always  be  awarded  in  the  discretion  of  the  court." 

It  is  further  provided,  that  **  to  entitle  a  party  to  any  such  dis- 
covery, he  shall  present  a  petition,  veriSed  by  oath,  to  the  court, 
or  to  any  justice  thereof,  or  to  any  circuit  judge  in  vacation,  upon 
which  an  order  may  be  granted  by  the  court  or  such  officer,  for 
the  discovery  sought,  or  that  the  party  against  whom  the  same  is 
sought,  should  show  cause  why  the  prayer  of  such  petition  should 
not  be  granted." 

The  court  is  also  required  to  ^  provide  by  general  rules,  for  stay- 
ing the  proceedings  of  any  party,  against  whom  such  discovery 
shall  have  been  ordered,  until  the  same  shall  have  been  complied 
with  or  vacated  f  and  in  case  of  a  party  refusing  or  neglecting  to 
obev  such  order,  the  court  are  authorized  to  *'  non-suit  him,"  or  to 
''strike  out  any  plea  or  notice  he  may  have  given."  or  to  "debar 
him  from  any  particular  defence  in  relation  to  which  such  disco- 
very may  be  sought." 

This  statute  also  contains  this  further  important  provision,  viz : 
that  the  books,  papers  and  documents,  produced  under  any  order 
made  in  pursuance  of  it,  **  shall  have  the  same  efiect,  when  used 
by  the  party  requiring  them,  as  if  produced  upon  notice,  according 
to  the  practice  of  the  court."  It  is  clear  that  the  terms  used  in  this 
statute  to  confer  the  power  with  which  it  invests  the  Supreme 
Court  of  New- York,  are  in  some  respects  more  comprehensive 
than  those  employed  by  Congress,  in  the  15th  section  of  the  judi- 
cial act.  It  will  be  seen,  however,  that  the  two  acts  concur  in  ex- 
pressly referring  to  the  usages  of  the  courts  of  equity  in  compell- 
ing discovery,  as  furnishing  the  true  limits  of  the  authority  intended 
to  be  conferred.  And  if,  as  we  have  seen,  there  is  much  in  the 
terms  of  the  15th  section,  from  which  it  may  be  inferred  that  the 
national  legislature  intended  only  to  provide  an  easier  method  of 
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obtaining  evidence  to  be  used  upon  trials,  it  will  be  perceived,  also, 
thai  a  similar  inFerence  might  very  naturally  be  drawn  with  re* 
spect  to  tlie  intention  of  the  legislature  of  New- York,  from,  the 
lai^uage  of  the  enactment  last  above  cited,  prescribing  the  effect  of 
books,  &c.»  when  produced.  They  are  to  •»  have  the  same  eflect, 
M^hen  used  by  the  person  requiring  them,  as  if  produced  upon  no- 
tice ;"  that  is,  obviously,  the  same  effect  as  evidence. 

Under  these  circumstances  it  is  proper  to  see  what  construction 
has  been  given  to  the  New- York  statute,  by  the  court  whose  duty 
it  is  to  carry  it  into  efiect. 

By  the  28th  rule  of  that  court,  it  is  provided,  that  *"  application 
may  be  made  in  the  manner  provided  by  the  Revised  Statutes,  to 
compel  the  production  and  discovery  of  books,  papers  and  docu- 
ments, relating  to  the  merits  of  any  suit  pending  in  this  court,  or 
any  defence  in  such  suit,  in  the  following  cases : 

**  1.  By  the  plaintiff,  to  compel  the  discovery  of  papers  or  docu- 
ments  in  the  possession  or  under  the  control  of  the  defendant,  which 
may  be  necessary  to  enable  the  plaintiff  to  declare  or  answer  any 
pleading  of  the  defendant. 

**  2.  Tiie  plaintiff  may  be  compelled  to  make  the  like  discovery  of 
papers  or  documents,  where  the  same  shall  be  necessary  to  enable 
the  defendant  to  answer  any  pleading  of  the  plaintiff. 

**  3.  The  plaintiff  may  be  compelled  after  declaring,  and  the  de- 
fendant after  pleading,  to  produce  and  discover  all  papers  or  docu- 
ments, on  which  the  action  or  defence  is  founded. 

**4,  After  issue  joined  in  any  action,  either  party  may  be  com- 
pelled to  produce  and  discover  all  such  books,  papers  and  docu- 
ments as  may  be  necessary  to  enable  the  party  applying  for  such 
discovery,  to  prepare  for  the  trial  of  the  cause.'* 

From  this  judicial  exposition  of  the  New  York  statute,  it  will 
therefore  be  at  once  perceived,  that  it  is  considered  as  warranting 
the  interposition  of  the  court  to  compel  the  production  and  dis- 
covery of  books,  pipers  and  documents,  not  merely  as  evidence, 
but  for  eveiy  purpose  connected  with  the  advantageous  prosecu- 
cution  or  defence  of  a  suit  at  law.  Whether  the  15th  section  of 
the  judicial  act  will  warrant  a  similar  construction,  is  a  question 
upon  which  it  would  be  improper  in  this  place  to  express  an 
opinion. 

34 
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As  it  regards  the  form  and  manner  in  which  this  power  of  the 
courts  of  the  United  States  is  to  be  invoked  and  exercised,  it  is 
not  to  be  expected  that  entire  uniformity  will  exist  in  this  respect 
among  the  several  courts.  Reasonable  notice  to  the  opposite  par- 
ty, is  however  expressly  required  by  the  act,  and  indeed  would 
doubtless  have  been  held  to  be  indispensable  by  the  courts,  if  it 
had  not  thus  been  prescribed. 

The  statute  of  New- York,  as  we  have  seen,  requires  that  the 
application  for  discovery  shall  be  made  by  petition,  verified  by 
oath :  and  the  29th  rule  of  the  Supreme  Court  of  the  state  requires 
that  the  petition  *'  shall  state  the  facts  and  circumstances  on  which 
the  same  [the  discovery]  is  claimed,  and  shall  be  verified  by  aflida- 
vit,  stating  that  the  books,  papers  and  documents,  whereof  dis- 
covery is  sought,  are  not  in  the  possession,  nor  under  the  con* 
trol  of  the  party  applying  therefor,  and  that  the  party  making 
such  aflidavit,  is  advised  by  his  counsel,  and  verily  believes,  that 
the  discovery  of  the  books,  papers  or  documents,  mentioned  in  such 
petition,  is  necessary  to  enable  him  to  declare  or  answer  or  topre^ 
pare  for  trial,  as  the  case  may  beJ* 

In  the  Circuit  and  District  Courts  for  the  Nothern  District  of 
New- York,  a  rule  has  been  adopted,  similar  in  substance,  to  the 
foregoing ;  except  that  instead  of  the  concluding  clause  of  the  rule 
of  the  state  court,  the  petitioner  is  required  to  state  in  general  terms, 
that  the  production  of  the  books  or  writings  mentioned  in  his  peti- 
tion is  necessary  to  enable  him  "  safely  to  proceed  in  the  prosecu- 
tion or  defence,  (as  the  case  may  he,)  of  his  suitJ*  See  Appendix, 
Rule  39,  D.  C,  N.  D.  N.  Y.  This  modification,  it  will  doubtless 
be  seen,  has  reference  to  the  uncertain  extent,  as  above  explained, 
of  the  power  in  question. 

By  another  rule  of  this  court,  (in  conformity  with  the  practice 
of  the  state  court,)  it  is  provided  that  the  petition  may  be  presented 
to  the  judge  of  the  court  in  vacation  as  well  as  to  the  court  in 
term. 

The  rule  to  be  granted  is  a  rule  to  show  cause  ;  and  is  to  be 
served,  together  with  a  copy  of  the  petition,  upon  the  attorney  of 
the  opposite  party  a  reasonable  time  to  be  prescribed  in  the  order 
before  the  day  therein  appointed  for  showing  cause. 

The  order  is  also  to  specify  the  manner  in  which  the  books  or 
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^rritings  are  to  be  produced,  and  may  require  the  party  either  to 
produce  and  deposit  the  same  with  the  clerk  of  the  court,  or  to  de- 
liver to  the  petitioner  or  his  attorney,  copies  thereof  verified  by  oath. 
See  Appendix,  Rules  40,  41  and  42,  D.  C.  N.  U.  N.  Y. 

All  these  regulations  are  in  conformity  with  the  practice  of  the 
Supreme  Court  of  the  state. 

By  a  rule  of  the  state  court  it  is  also  expressly  provided  that 
such  order  shall  operate  as  a  stay  of  all  other  proceedings  in  the 
cause,  until  it  shall  be  complied  with  or  vacated ;  and  that  the 
party  obtaining  such  order,  shall,  after  the  same  shall  have  been 
complied  with  or  vacated,  have  the  same  time  to  declare,  plead  or 
answer,  to  which  he  was  entitled  at  the  making  of  the  order. 

By  a  rule  of  the  Circuit  and  District  Courts  for  the  Northern 
District  of^New-York,  (Appendix,  Rule  83,)  the  practice  of  the 
Supreme  Court  of  the  state,  in  all  cases  not  otherwise  provided  for, 
is  adopted,  **  so  far  as  the  same  may  be  applicabk"  Whether  the 
last  above  mentioned  rule  of  the  state  court  especially  the  latter 
clause  of  it,  is  applicable,  will  depend  upon  the  question  whether 
the  15th  section  of  the  judicial  act  authorizes  the  interposition  of  the 
courts  of  the  United  States  before  issue  joined,  or  for  any  other 
purpose  than  to  enable  a  party  to  obtain  evidence  to  be  used  upon 
the  trial.  The  same  remark,  it  will  readily  be  seen,  is  applicable 
to  all  but  the  last  provision  of  the  38th  rgle  of  the  state  court  above 
recited. 

8.  Summoning  and  returning  Jurors,  their  qualifications,  4^. 

Instead  of  Sidopiing  prospectively  the  laws  of  the  several  states 
prescribing  the  qualifications  of  jurors  and  the  mode  of  summoning 
them,  it  has  been  the  policy  of  Congress  until  recently,  to  adopt 
the  existing  state  regulations  with  respect  to  these  particulars, 
from  time  to  time,  by  successive  enactments  for  this  purpose.(a) 
The  last  act  upon  the  subject,  atid  by  which  all  prior  correspond- 
ent enactments  are  wholly  superseded,  is  that  of  July  20,  1840. 
It  prescribes,  "  That  jurors  to  serve  in  the  courts  of  the  United 
States,  in  each  state  respectively,  shall  have  the  like  qualifications, 
and  be  entitled  to  the  like  exemptions,  as  jurors  of  the  highest 

(a)  See  ^  29  of  the  jadiciarj  act  of  1789,  (vol.  3,  p.  67,)  aod  the  act  of  May, 
1800,  vol.  3,  p.  396. 
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court  of  law  of  such  state  now  have  and  are  entitled  to,  and  riiall 
hereafter  from  time  to  time  have  and  be  entitled  to«  and  shall  be 
designated  by  ballot,  lot,  or  otherwise,  according  to  the  mode  o( 
forming  such  juries  now  practiced  and  hereafter  to  be  practiced 
therein,  in  so  far  as  such  mode  may  be  practicable  by  the  courts  of 
the  United  States,  or  the  officers  thereof;  and  for  this  purpose  the 
said  courts  shall  have  power  to  make  all  necessary  rules  and  reg- 
ulations for  conforming  the  designation  and  empanelling  of  juries, 
in  substance,  to  the  laws  and  usages  now  in  force  in  such  state ; 
and  further,  ehal]  have  power,  by  rule  or  order,  from  time  to  time, 
to  conform  the  same  to  any  change  in  these  respects  which  may 
be  hereafter  adopted  by  the  legislatures  of  the  respective  states 
for  the  state  courts." 

This  act,  it  will  be  perceived,  is  prospective;  and,  unlike  the 
correspondent  preceding  acts,  it  expressly  recognizes  the  grounds 
ol  exemption  prescribed  by  the  state  laws. 

In  the  state  of  New- York,  prior  to  the  year  1796,  jurors  were 
selected  from  the  body  of  the  county  by  the  sheriff  at  his  discre- 
tion. By  an  act  passed  on  the  3d  of  April  of  that  year,  (Session 
Laws  of  1798,  p.  443.)  the  supervisor,  town  clerk  and  assessors 
of  each  town  were  required  to  transmit  to  the  county  clerks  a  list 
of  all  persons  qualified,  and  in  their  opinion  competent  to  serve  on 
juries  for  the  trial  of  issues  in  the  Supreme  Court.  The  county 
clerks  were  required  to  write  these  names  on  separate  slips  of 
paper  and  to  put  them  into  a  box  to  be  by  them  provided  for  the 
purpose ;  and  from  this  box,  preparatory  to  each  court,  the  naooes 
of  not  more  than  thirty-six  nor  less  than  twenty-four  persons  (un- 
less otherwise  directed  by  a  judge)  were  to  be  drawn  by  the  clerk 
in  presence  of  the  sheriff  or  other  officer  by  whom  the  jury  were 
to  be  summoned,  to  form  a  panel  of  jurors  to  serve  at  such  court. 
This  was  the  law  of  the  state  on  the  13th  of  May,  1800,  when 
the  act  of  Congress  was  passed,  (see  note  {a)  p.  267,)  requiring 
jurors  to  serve  in  the  courts  of  the  United  States  to  **  be  designat- 
ed by  lot,  or  otherwise,  in  each  state,  or  district,  respectively,  ac- 
cording to  the  mode  of  forming  juries  to  serve  in  the  highest  courts 
of  law  therein  now  practiced,  so  far  as  the  same  shall  render  such 
designation  practicable  by  the  courts  and  marshals  of  the  United 
States.*'    Rules  were  accordingly  made  in  the  Northern  District 
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for  the  purpose  of  giving  efiect  to  this  act  of  Congress.  See  Ap- 
pendix, Rule  4^  D.  C.  N.  D.  N.  Y.  Rules  of  similar  import  also 
formerly  existed  in  the  courts  for  the  Southern  District.  But 
these  last  mentioned  rules  have  been  abrogated,  and  new  ones  sub- 
stituted, by  which,  if  I  understand  them,  the  marshal  is  required 
to  summon  jurors  at  his  discretion  from  the  body  of  the  district, 
according  to  the  mode  in  use  in  this  state  prior  to  1798.  See 
Rules  60,61,  62,  63,  adopted  by  the  Circuit  Court  of  the  S.  D. 
N.  Y.  in  April,  1838.  Whether  these  rules  are  still  adhered  to 
since  the  act  of  1840, 1  am  not  apprised. 

By  the  29th  section  of  the  judiciary  act  of  1789,  (vol.  2,  p.  67,) 
it  is  enacted  that  <'  writs  of  venire  facias^  when  directed  by  the 
court,  shall  issue  from  the  clerk's  office,  and  shall  be  served  and 
returned  by  the  marshal  in  his  proper  person,  or  by  his  deputy, 
or,  in  case  the  marshal  or  his  deputy  is  not  an  indi&rent  person, 
or  is  interested  in  the  event  of  the  cause,  by  such  fit  person  as 
the  court  shall  specially  appoint  for  that  purpose,  to  whom  they 
shall  administer  an  oath  or  affirmation,  that  he  will  truly  and  tm- 
parlially  serve  and  return  such  writ.  And  when  from  challengest 
or  otherwise,  there  shall  not  be  a  jury  to  determine  any  civil  or 
criminal  cause,  the  marshal  or  his  deputy  shall,  by  order  of  the 
court  where  such  defect  of  jurors  shall  happen,  return  jurymen  de 
talibus  circumstantibus  sufficient  to  complete  the  panel ;  and  when 
the  marshal  or  his  deputy  are  disqualified  as  aforesaid,  jurors 
may  be  returned  by  such  disinterested  person  as  the  court  shall 
appoint." 

Formerly,  in  the  state  of  New- York,  jurors  were  selected  by 
the  sheriff,  as  in  England,  ad  libitum  from  the  body  of  the  county ; 
and  then  there  was  no  room  for  doubt  that  if  the  sheriff  was  a 
party  or  otherwise  interested  in  the  event  of  the  suit,  he  was  there- 
by disqualified  for  serving  the  venire,  and  that  this  would  be  good 
ground  of  challenge  to  the  array.  But  after  the  law  was  altered 
in  this  respect,  and  petit  jurors  were  required  to  be  drawn  by  lot 
by  the  county  clerk,  the  question  arose  in  the  case  of  Woods  v. 
Rowan  4*  Coon,  (5  John.  Rep.  133,)  whether  it  was  still  a  valid 
ground  of  objection  to  the  array  that  the  sheriff  by  whom  the  ju- 
rors had  been  summoned,  was  a  party  to  tRe  suit  The  court  de- 
cided this  question  in  the  affirmative ;  chiefly  on  (he  ground,  that 
though  the  sheiiff  no  longer  possessed  the  power  to  designate  the 
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jurors,  yet  that  under  various  pretexts  be  might  omit  to  summon 
those  named  in  the  panel  whom  he  might  wish  to  exclude. 

It  is  very  clear  that  the  above  cited  enactments  embrace  petit 
jurors  for  the  trial  as  well  of  cnminal  as  of  civil  cases ;  and 
grand  as  well  as  petit  jurors. 

Until  recently  it  was  necessary  in  New- York,  for  the  plaintiflPs 
attorney,  in  each  case,  preparatory  to  the  trial  thereof,  to  place  in 
the  hands  of  the  sheriff,  a  venire^  commanding  him  to  summon  a 
jury  for  the  trial  of  each  cause ;  although  in  truth  the  jurors  were 
summoned  in  virtue  of  the  panel  or  list  furnished  by  the  clerk, 
and  the  venire  was  not  in  fact  delivered  to  the  sheriff  until  after 
the  jurors  were  actually  returned  and  in  court.  This  useless  practice 
IS  however  abolished  by  the  late  Revised  Statutes,  except  when  a 
foreign  jury  shall  be  ordered.  (New  York  Revised  Statutes,  vol. 
2,  p.  410,  §  9.)  Under  the  rules  of  the  courts  for  the  Northern 
District  of  New  York,  therefore,  a  venire  is  no  longer  necessary. 
See  Appendix,  Rule  83. 

The  act  of  29th  April,  1802,  (vol  3,  p.  479,  §  30,)  enacts  that 
from  and  after  the  passage  thereof,  **  no  special  juries  shall  be  re- 
turned by  the  clerks  of  any  of  the  Circuit  Courts ;  but  that  in  ail 
cases  in  which  it  was  the  duty  of  the  clerks  to  return  special  juries, 
before  the  passing  of  this  act,  it  shall  be  the  duty  of  the  marshal 
for  the  district  where  any  Circuit  Court  may  be  held,  to  return 
special  juries  in  the  same  manner  and  form  as,  by  the  laws  of  the 
respective  states,  the  said  clerks  were  required  to  return  the  same." 

Jurors^  fees.]  Jurors  are  entitled  to  a  compensation  of  one  dol- 
lar and  twenty-five  cents  for  each  day's  attendance  in  court ;  and 
to  five  cents  a  mile  for  traveling,  in  going  to  and  returning  from 
the  place  of  holding  the  court.  Act  of  February  28,  1799,  vol.  3, 
p.  133f  ^  6.  This  compensation  is  to  be  paid  by  the  United  States, 
through  the  marshal,  in  all  cases,  as  well  for  attendance  upon  the 
trial  of  civil  as  criminal  causes.  Act  of  May  8,  1792.  See  ante^ 
p.  120,  and  4  Cranch,  433. 

9.  Notice  of  Trial. 

In  the  Circuit  and  Dfstrict  Courts  for  the  Southern  District  of 
New- York,  eight  days'  notice  of  trial  is  to  be  given.  (Rule  36, 
C.  C.) 


THE  CIRCUIT  AND  DISTRICT  COURTS.  37 1 

In  the  District  Court  for  the  Northern  District  of  New  York, 
fourteen  days*  notice  of  trial,  and  six  days'  notice  of  countermand, 
are  to  be  given  in  all  cases,  without  regard  to  the  defendant's  place 
of  residence,  as  in  the  Supreme  Court  of  New  York.  Appendix, 
Rule  31,  D.  C.  N.  D.  N.  Y.  In  each  of  these  courts,  a  note  of  the 
issue,  and  of  the  pleadings  and  attorneys'  names,  must  be  delivered 
to  the  clerk,  on  or  before  the  Thursday  preceding  the  term,  who 
is  required,  as  early  as  the  following  day,  to  have  the  calendar  of 
causes  to  be  tried  made  up,  arranging  them  according  to  the  dates 
of  their  issues.  Rule  55,  C.  C.  S.  D.  N.  Y.  Appendix,  Rule  45, 
D.  C.  N.  D.  N.  Y. 

There  are,  however,  certain  descriptions  of  cases,  in  which  the 
United  States  are,  under  certain  circumstances  entitled  to  judgment 
against  the  defendant  at  the  return  term  of  the  process  by  which  he 
is  brought  in  to  answer.  See  antef  p.  214.  With  the  rigid  enforce- 
ment of  this  right  the  regular  service  of  a  notice  of  trial  is,  of  course 
incompatible.  And,  for  the  regulation  of  the  practice,  in  one  of  those 
cases,  the  following  rules  have  recently  been  adopted  by  the  District 
Court  for  the  Southern  District  of  New  York,  and  are  also  to  be 
considered  as  operative  in  the  Circuit  Court  for  that  district. 

**  In  suits  in  behalf  of  the  United  States,  in  which  the  plaintiffs 
are  by  statute  entitled  to  judgment  at  the  return  term  of  the  writ, 
the  declaration  may  be  filed  in  open  court  on  the  day  the  writ  is 
returned  ;  and  proper  proceedings  may  be  thereon  taken  for  per- 
fecting judgment  instanter,  unless  a  plea  is  filed  and  a  continuance 
of  the  cause  allowed  by  the  court." 

**  If  the  defendant  pleads  to  any  such  suit,  the  district  attorney 
may  have  the  cause  placed  on  the  calendar  at  the  same  term,  and 
may  without  other  notice  bring  the  same  to  trial  when  called,  un- 
less at  the  instance  of  the  defendant,  the  court  shall  grant  a  con- 
tinuance in  the  cause."    Rules  209,  210,  D.  C.  S.  D.  N.  Y. 

The  rules  upon  this  subject  of  the  courts  for  the  Northern  Dis- 
trict of  New- York,  are  substantially  the  same  as  the  foregoing. 
See  Appendix,  Rules  20,  21.    D.  C.  N.  D.  N.  Y- 
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SECTION  Til. 

PROCSEmNOS  PROM  THK  TRIAL  TO  THE  EXECUTION,  INCLUSIYE. 

},  Of  the  Trial  and  its  incidents. 

No  one  acquainted  with  the  manner  of  conducting  trials  in  the 
courts  of  a  state,  is  likely  to  be  at  a  loss  in  the  management  of  a 
trial  in  the  national  courts  of  that  state.  There  is  nothing  in  the 
organization  of  these  courts,  nor  in  the  acts  of  Congress  regula- 
ting the  proceedings,  which  necessarily  leads  to  any  diversity  of 
practice  in  this  respect,  between  them  and  the  courts  of  the  seve- 
nl  states  in  which  they  act.  The  jurors  are  called  and  sworn  ; 
may  be  fined  for  non-attendance ;  may  be  challenged  upon  the 
same  grounds,  and  the  challenge  is  tried  in  the  same  manner  in 
each :  The  case  is  opened ;  the  witnesses  are  called,  sworn  and 
examined,  in  the  same  manner ;  and  the  rules  of  evidence  are  the 
the  same:  It  is  in  like  manner  the  duty  of  the  judge  to  decide 
pertinent  questions  of  law  as  they  arise,  and  equally  the  right  of 
the  parties  to  except  to  his  decisions :  A  plea  puis  darrein  coniU 
nuance  may  in  like  manner  be  pleaded  ;  a  demurrer  to  evidence 
may  in  like  manner  be  put  in ;  the  verdict  is  in  like  manner  either 
general  or  special,  or,  (when  the  state  practice  admits  it,)  may  be 
taken  subject  to  the  opinion  of  the  court,  on  a  special  case ;  a  juror 
may,  under  like  circumstances,  be  withdrawn ;  and  the  rules  with 
regard  to  damages  are  the  same  ;  exceptii^  always  such  modifi- 
cations as  may  have  been  introduced  by  special  rules  of  court,  in 
relation  to  such  of  these  particulars,  as,  from  their  nature,  are  sub- 
ject to  judicial  discretion. (a) 

A  few  desultory  remarks,  therefore,  are  all  that  will  be  attempted 
under  this  particular  head. 

Special  cases."]  The  English  practice,  (designed  to  save  the  de- 
lay and  expense  incident  to  special  verdicts  and  bills  of  exceptions,) 

(a)  In  the  Circnit  and  Diatrict  Courts  for  tiie  SouUiem  District  of  New  York, 
when  two  counsels  on  each  side  sum  up  to  the  jury,  the  arjruments  are  to  be  heard 
altematelj,  and  not  £rom  both  counsel  consecutively  on  the  same  side,  as  had  be- 
fon  been  the  practice.    Rule  100,  C.  C. 


THE  CIRCUIT  AND  DISTRICT  COURTS.  273 

where  a  difficulty  in  point  of  law  arises  upon  the  trial, — of  per- 
mitting general  verdicts  to  be  found,  subject  to  the  opinion  of  the 
court  on  a  special  case,  has  always  prevailed  in  this  state.  But 
in  one  essential  particular,  the  New-York  practice  differed  from 
the  English.  In  England,  the  case  does  not  contain  the  evidence 
given  at  the  trial,  but  a  statement  of  the  facts  proved  ;  so  as  to 
present  merely  the  questions  of  law  reserved  ;  the  case  being  settled 
at  the  trial  before  the  jury  is  discharged  ;  where,  if  any  difierence 
of  opinion  arise  about  a  fact,  the  opinion  of  the  jury  is  taken,  and 
the  fact  is  stated  accordingly.  1  Archb.  Practice,  193.  But  here 
the  practice  was  to  state  the  evidence  at  length,  from  which  the 
court  were  to  draw  such  conclusions,  as  in  their  opinion,  the  jury 
ought  to  have  drawn,  had  they  been  required  to  pass  upon  it 
See  inter  ah  15  Johns.  Rep.  409.  By  a  late  rule  of  the  Supreme 
Court  of  New- York,  this  departure  from  the  English  practice  is 
however  abrogated.  But  it  is  understood  still  to  subsist  in  each 
of  the  national  courts  in  New- York  ;  being  expressly  recognized 
by  a  rule  of  the  court  for  the  Northern  District,  (see  Appendix, 
Rule,  49,)  and  indirectly  by  a  rule  of  the  courts  for  the  Southern 
District.     See  Rule  70,  C.  C.  S.  D. 

As  to  the  mode  of  preparing  and  settling  cases ;  See  posU  New 
Trial 

Bill  of  Exceptions — Demurrer  to  Evidence — Special  Verdict. 

According  to  the  laws  of  New-York,  a  bill  of  exceptions  taken  at 
the  trial,  (of  a  cause  in  the  Supreme  Court,)  is  to  be  returned  to 
the  court  at  its  next  term,  where,  according  as  the  court  shall  be 
of  opinion,  that  the  exceptions  are  well  or  ill  founded,  a  new  trial 
shall  be  granted,  or  a  judgment  rendered  in  pursuance  of  the  ver- 
dict ;  in  which  latter  case  a  writ  of  error  may  be  brought  to  the 
court  of  last  resort.  This  practice  however,  it  will  readily  be 
seen,  is  not  applicable  to  the  courts  of  the  United  States.  In  them, 
as  in  the  English  courts,  judgment  is  rendered  upon  the  verdict  of 
course,  and  regularly  the  party  can  only  avail  himself  of  his  bill  of 
exceptions  by  writ  of  error.  But  by  a  rule  of  each  of  the  national 
courU  of  New- York,  the  advantages  of  the  state  practice  are  virtu- 
ally secured :  for  it  is  thereby  provided,  that  a  bill  of  exceptions,  may, 
before  judgment,  be  used  instead  of  a  case,  on  motion  for  a  new 

85 
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trial.(a)    Rule  71.  C.  C.  S.  D.  N.  Y.    Appendix,  Rule  51,D.  C.  N. 
D.N.Y. 

According  to  the  practice  of  the  Supreme  Court  of  New- York, 
bills  of  exceptions  operate  per  se  to  stay  proceedings.  Hasbrouck 
V.  TappeUj  15  Johns.  Rep.  182.  But,  as  we  have  just  seen,  they 
have  a  new  and  peculiar  character  imparted  to  them  by  a  statute 
of  the  state ;  their  office  in  the  first  instance  being  merely  to  bring 
before  the  court  in  which  the  suit  is  pending,  the  question  pre- 
sented by  the  exceptions,  in  order  to  enable  that  court  to  decide 
whether  a  judgment  ought  to  be  rendered  on  the  verdict,  or  a  new 
trial  granted.  In  that  court  therefore,  it  is  consistent  and  proper, 
that  they  should  operate  of  course  to  stay  proceedings.  (6)  But  it 
is  otherwise  in  the  courts  of  the  United  States ;  and  this  it  is  be- 
lieved is  a  case  in  which  the  practice  of  the  Supreme  Court  would 
not  apply  in  the  national  courts  for  this  state. 

In  the  courts  of  the  Southern  District,  therefore,  it  is  expressly 
provided  by  the  rule  last  above  cited,  that  a  bill  of  exceptions 
thus  used  instead  of  a  case  shall  have  the  same  effect  in  staying 
proceedings.  In  the  courts  of  the  Northern  District,  an  order  is 
necessary.     See  Rule  51,  Appendix. 

As  to  the  mode  of  drawing  up,  amending  and  settling  a  bill  of 
exceptions,  demurrer  to  evidence,  and  special  verdict,  in  the  na- 
tional courts  of  New- York,  see  Appendix,  Rules  47,  48,  50,  of  the 
District  Court  for  the  Northern  District,  which  correspond  nearly 
with  the  rules  relative  to  these  subjects,  of  the  courts  for  the  South- 
ern District. 

By  a  rule  of  the  Circuit  Court  of  the  Southern  District  of  ffew- 
York,  "  where  a  case  shall  be  made  with  leave  to  turn  the  same 
into  a  special  verdict,  or  bill  of  exceptions,  the  party  shall  not  be 
at  liberty  to  do  either  at  his  election,  but  the  court  may,  if  they 
think  proper,  prescribe  the  one  which  he  shall  adopt." 

In  the  courts  of  the  Northern  District  of  New-York,  there  is 

(a)  See  post.  New  Trial, 

(6)  Bat  to  prevent  improper  delay,  the  court  has  adopted  a  rale  pennittinj^  them 
to  he  argued  out  of  their  order  upon  the  calendar,  as  frivoloua  unless  the  party  ex 
cepting,  shall,  hefore  the  term  at  which  the  cause  is  noticed  for  argument,  obtain 
from  the  judge  who  tried  the  cause,  and  serve  upon  the  opposite  party,  a  certificate 
that  there  is  probable  cause  to  stay  proceedings.    Rule  53,  S.  C.  N.  Y. 
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no  express  rule  upon  this  subject,  and  the  practice  of  the  Supreme 
Court  of  the  state  in  relation  to  this  point  is  therefore  operative 
tlierein.     This  practice  is  declared  by  the  following  rule : 

''Cases  may  be  made  with  a  stipulation,  giving  either  party  a 
right  to  turn  the  same  into  a  special  verdict,  but  not  to  turn  the 
same  into  a  bill  of  exceptions."  Rule  37,  S.  C.  N.  Y.  The  prac- 
tice of  the  Supreme  Court  of  New- York,  relative  to  this  subject, 
is  further  regulated  by  the  following  rules  : 

*'  RuJe  40.  When  there  shall  be  a  stipulation  in  a  case,  giving 
either  party  leave  to  turn  the  same  into  a  special  verdict,  the  party 
to  whom  that  right  shall  be  reserved,  shall  have  thirty  days  after 
the  adjournment  of  the  court,  at  the  term  when  judgment  shall  be 
given,  to  prepare  and  serve  such  special  verdict.  The  party  upon 
whom  the  same  shall  be  served,  shall  have  twenty  days  to  pre« 
pare  and  serve  amendments ;  and  in  case  such  amendments  shall 
not  be  agreed  to,  the  same  shall  be  settled  by  one  of  the  justices 
of  the  court,  on  notice  to  be  given  within  ten  days  after  service  of 
such  amendments. 

'*  Rule  41.  In  case  such  special  verdict  shall  not  be  served  within 
said  thirty  days,  the  prevailing  party  shall  be  at  liberty  to  perfect 
his  judgment  and  proceed  thereon.  And  in  case  no  amendment 
shall  be  proposed  and  served  within  the  twenty  days  allowed  for 
that  purpose,  the  special  verdict  shall  be  deemed  assented  to,  as 
proposed  and  served." 

Nonsuit']  In  the  case  of  Doe  v.  Chymes  et  ai,  in  error  from 
the  Circuit  Court  for  the  District  of  Georgia,  (1  Peters,  469,) 
the  question  was,  whether  the  court  below  had  authority  to  order 
a  peremptory  nonsuit  against  the  will  of  the  plaintiff:  and  it  was 
held  that  it  had  not ;  although  the  exercise  of  such  an  authority 
was  conceded  to  be  in  conformity  with  the  practice  of  the  state 
courts  in  Geoigia,  (or  at  least  of  some  of  them,)  and  in  accord- 
ance  with  the  uniform  antecedent  practice  of  the  Circuit  Court 
from  which  the  record  came.  It  follows  therefore,  from  this  de« 
cision,  that  the  courts  of  the  United  States  do  not  possess  this  au- 
thority in  any  of  the  districts ;  or,  at  least,  that  it  cannot  be  exer- 
cised, where,  as  in  the  case  decided,  some  evidence  has  been  given. 
The  language  of  the  court  indeed,  although  used  in  reference  to 
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trial.(a)     Rule  71.  C.  C.  S.  D.  N.  Y.     Appendix,  Rule  51,D.  C.  N. 
D.N.Y. 

According  to  the  practice  of  the  Supreme  Court  of  New- York, 
bills  of  exceptions  operate  per  se  to  stay  proceedings.  Hasbrouck 
V.  Tappen,  15  Johns.  Rep.  182.  But,  as  we  have  just  seen,  they 
have  a  new  and  peculiar  character  imparted  to  them  by  a  statute 
of  the  state ;  their  office  in  the  first  instance  being  merely  to  bring 
before  the  court  in  which  the  suit  is  pending,  the  question  pre- 
sented by  the  exceptions,  in  order  to  enable  that  court  to  decide 
whether  a  judgment  ought  to  be  rendered  on  the  verdict,  or  a  new 
trial  granted.  In  that  court  therefore,  it  is  consistent  and  proper, 
that  they  should  operate  of  course  to  stay  proceedings.  (6)  But  it 
is  otherwise  in  the  courts  of  the  United  States ;  and  this  it  is  be- 
lieved is  a  case  in  which  the  practice  of  the  Supreme  Court  would 
not  apply  in  the  national  courts  for  this  state. 

In  the  courts  of  the  Southern  District,  therefore,  it  is  expressly 
provided  by  the  rule  last  above  cited,  that  a  bill  of  exceptions 
thus  used  instead  of  a  case  shall  have  the  same  effect  in  staying 
proceedings.  In  the  courts  of  the  Northern  District,  an  order  is 
necessary.     See  Rule  51,  Appendix. 

As  to  the  mode  of  drawing  up,  amending  and  settling  a  bill  of 
exceptions,  demurrer  to  evidence,  and  special  verdict,  in  the  na- 
tional courts  of  New.  York,  see  Appendix,  Rules  47,  48,  60,  of  the 
District  Court  for  the  Northern  District,  which  correspond  nearly 
with  the  rules  relative  to  these  subjects,  of  the  courts  for  the  South- 
ern District. 

By  a  rule  of  the  Circuit  Court  of  the  Southern  District  of  rfew- 
York,  •*  where  a  case  shall  be  made  with  leave  to  turn  the  same 
into  a  special  verdict,  or  bill  of  exceptions,  the  party  shall  not  be 
at  liberty  to  do  either  at  his  election,  but  the  court  may,  if  they 
think  proper,  prescribe  the  one  which  he  shall  adopt." 

In  the  courts  of  the  Northern  District  of  New-York,  there  is 

(a)  See  post.  New  Trial, 

(b)  Bat  to  prevent  improper  delaj,  the  court  has  adopted  a  rule  permitting  them 
to  he  argrued  out  of  their  order  upon  the  calendar,  as  frivoloua  unless  the  party  ex 
cepting,  shall,  before  the  term  at  which  the  cause  is  noticed  for  argument,  obtain 
from  the  judge  who  tried  the  cause,  and  serve  upon  the  opposite  party,  a  certificate 
that  there  is  probable  cause  to  stay  proceedings.    Rule  52,  S.  C.  N.  Y. 
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no  express  rule  upon  this  subject,  and  the  practice  of  the  Supreme 
Court  of  the  state  in  relation  to  this  point  is  therefore  operative 
tiierein.     This  practice  is  declared  by  the  following  rule : 

'*  Cases  may  be  made  with  a  stipulation,  giving  either  party  a 
right  to  turn  the  same  into  a  special  verdict,  but  not  to  turn  the 
same  into  a  bill  of  exceptions,"  Rule  37,  S.  C.  N.  Y.  The  prac- 
tice of  the  Supreme  Court  of  New- York,  relative  to  this  subject, 
is  further  r^ulated  by  the  following  rules  : 

'*  Rule  40.  When  there  shall  be  a  stipulation  in  a  case,  giving 
either  party  leave  to  turn  the  same  into  a  special  verdict,  the  party 
to  whom  that  right  shall  be  reserved,  shall  have  thirty  days  after 
the  adjournment  of  the  court,  at  the  term  when  judgment  shall  be 
given,  to  prepare  and  serve  such  special  verdict.  The  party  upon 
whom  the  same  shall  be  served,  shall  have  twenty  days  to  pre- 
pare and  serve  amendments ;  and  in  case  such  amendments  shall 
not  be  agreed  to,  the  same  shall  be  settled  by  one  of  the  justices 
of  the  court,  on  notice  to  be  given  within  ten  days  after  service  of 
such  amendments. 

**  Rule  41.  In  case  such  special  verdict  shall  not  be  served  within 
said  thirty  days,  the  prevailing  party  shall  be  at  liberty  to  perfect 
his  judgment  and  proceed  thereon.  And  in  case  no  amendment 
shall  be  proposed  and  served  within  the  twenty  days  allowed  for 
that  purpose,  the  special  verdict  shall  be  deemed  assented  to,  as 
proposed  and  served." 

Nonsuit.']  In  the  case  of  Doe  v.  Chymes  et  aL^  in  error  from 
the  Circuit  Court  for  the  District  of  Georgia,  (1  Peters,  469,) 
the  question  was,  whether  the  court  below  had  authority  to  order 
a  peremptory  nonsuit  against  the  will  of  the  plaintiff:  and  it  was 
held  that  it  had  not;  although  the  exercise  of  such  an  authority 
was  conceded  to  be  in  conformity  with  the  practice  of  the  state 
courts  in  Geoigia,  (or  at  least  of  some  of  them,)  and  in  accord* 
ance  with  the  uniform  antecedent  practice  of  the  Circuit  Court 
from  which  the  record  came.  It  follows  therefore,  from  this  de« 
eision,  that  the  courts  of  the  United  States  do  not  possess  this  au- 
thority in  any  of  the  districts ;  or,  at  least,  that  it  cannot  be  exer- 
cised, where,  as  in  the  case  decided,  some  evidence  has  been  given. 
The  language  of  the  court  indeed,  although  used  in  reference  to 
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the  particular  cause  before  it,  is  unqualified,  by  even  an  intimatioD, 
that  such  a  power  could,  under  any  circumstances,  be  exercised ; 
and  in  the  case  of  If  Wolf  v.  Rabaud  et  aL^  subsequently  decided 
at  the  same  term,  (I  Peters,  476,  407,)  as  also  in  several  other 
more  recent  cases,  the  court  referred  to  the  doctrine  of  this  case 
as  universally  applicable. 

2.  Of  Motions  in  arrest  of  judgment-^for  judgment  non  obstante 

veredicto — and  Repleader. 

The  legal  grounds  upon  which  these  motions  are  founded,  are 
to  be  sought  for  in  the  well  known  elementary  treatises.  The  form 
and  manner  in  which  they  are  to  be  brought  before  the  court  de- 
pend upon  local  usage  and  the  rules  of  court.  In  each  of  the  na- 
tional courts  of  New- York,  (in  conformity  with  the  practice  in 
this  particular  of  the  Supreme  Court  of  the  state,)  motions  in  ar- 
rest of  judgment  belong  to  the  class  of  enumerated  motions.  The 
elerk  must  therefore  be  furnished  with  a  note  of  the  issue,  and  the 
cause  be  placed  upon  the  calendar.  Appendiz»  Rules  53,  55,  D. 
C.  N.  D.  N.  Y. 

Preparatory  to  bringing  the  motion  before  the  court,  a  notice  there- 
of, together  with  copies  of  the  pleadings  upon  which  it  is  founded, 
or  of  so  much  thereof  as  may  be  necessary  to  the  full  understand- 
ing of  the  question,  is  to  be  served  upon  the  opposite  party.  In 
the  courts  of  the  Southern  District,  this  is  a  notice  of  four  days. 
In  the  courts  for  the  Northern  District,  it  is  in  all  cases  a  notice 
of  eight  days  ;  and,  (as  of  all  special  motions, — enumerated  and 
non-enumerated,)  must  be  for  the  first  day  in  term. 

In  the  courts  for  the  Southern  District,  it  must  also,  like  all  other 
enumerated  motions  be  for  the  first  day,  subject  however  to  the 
following  qualification :  '*  if  however  suflicient  cause  is  shown 
therefor,  an  order  may  be  obtained  from  the  court  or  a  judge,  per- 
mitting such  notice  to  be  given  for  any  other  day  of  lerm  including 
times  to  which  the  court  mny  stand  adjourned." 

At  the  opening  of  the  argument  in  each  of  these  courts,  the 
judges  are  to  be  furnished  with  copies  of  the  pleadings,  or,  of  so 
much  thereof  as  may  be  necessary ;  and  also  with  a  note  of  the 
points  or  questions  intended  to  be  made  by  the  respective  parties. 
In  the  courts  for  the  Northern  District,  a  similar  note  must  be  fur- 
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Dished  to  the  opposite  counsel.  Appendix,  Rules  54,  56,  N.  D. 
N.  Y. 

Motions  for  judgment  non  obstante  veredicto,  and  for  a  replead- 
er, in  each  of  these  courts  are  non-enumerated  motions,  and  are 
of  course  to  be  brought  on  as  such.  In  the  courts  for  the  Southern 
District  of  New-Yorl<,  the  notice  is  four,  and  in  the  courts  for  the 
Northern  District,  eight  days. 

As  all  these  motions  must  be  made  before  judgment,  and  as  in 
the  national  courts,  (the  trials  being  at  bar,)  the  time  requisite  for 
giving  notice  and  preparing  the  necessary  papers,  would  not  other- 
wise be  afforded,  an  order  to  stay  proceedings  must  be  obtained. 

3.  New  Trial. 

The  power  to  grant  new  trials  is  expressly  conferred  on  the 
courts  of  the  United  States,  by  the  judicial  act  of  24th  September, 
1769,  (vol.  2,  p.  56.)  Section  17  declares,  «*that  all  the  said 
courts  of  the  United  States  shall  have  power  to  grant  new  trials, 
in  cases  where  there  has  been  a  trial  by  jury,  for  reasons  for  which 
new  trials  have  usually  been  granted  in  the  courts  of  law."  By 
section  18,  it  is  enacted,  "  That  when,  in  a  Circuit  Court,  judgment 
upon  a  verdict  in  a  civil  action  shall  be  entered,  execution  may,  on 
motion  of  either  party,  at  the  discretion  of  the  court,  and  on  such 
conditions,  for  the  security  of  the  adverse  party,  as  they  may  judge 
proper,  be  stayed  forty-two  days,  from  the  time  of  entering  judg- 
ment, to  give  time  to  file  in  the  clerk's  office  of  said  court,  a  peti- 
tion for  a  new  trial.  And  if  such  petition  be  there  filed,  within 
said  term  of  forty-two  days,  with  a  certificate  thereon  from  either 
of  the  judges  of  such  court,  that  he  allows  the  same  to  be  filed, 
which  certificate  ha  may  make  or  refuse  at  his  discretion,  execu- 
tion sliall  of  course  be  further  stayed  to  the  next  session  of  said 
court.  And  if  a  new  trial  be  granted,  the  former  judgment  shall 
be  iherebv  rendered  void.'* 

The  Circuit  Courts,  it  will  be  seen,  therefore,  are  authorized  to 
grant  new  trials  after  judgment ;  and  in  order  to  afford  to  the  un- 
successful party  ample  time  to  decide  upon  the  expediency  of 
making  an  application  and  filing  his  petition  for  this  purpose,  may, 
in  their  discretion,  direct  a  stay  of  execution  for  the  period  of  forty- 
two  days.    These  legislative  provisions  are  not,  however,  to  be 
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regarded  as  peremptorily  prescribing  a  particular  mode,  even  io 
the  Circuit  Courts,  by  which  alone,  suitors  are  to  seek,  and  the 
courts  to  grant  relief  in  this  respect.  Accordingly,  general  rules 
have  been  framed  in  each  of  the  national  courts  of  New- York,  in 
conformity  with  the  practice,  in  this  particular,  of  the  Supreme 
Court  of  the  slate.  By  Rule  67,  of  the  Circuit  Court  for  the 
Southern  District,  and  Rules  47  and  48  of  the  District  Court  for 
the  Northern  District,  (see  Appendix,)  it  is  in  substance  provided, 
that  motions  to  set  aside  a  nonsuit  or  verdict,  except  for  irregu- 
larity shall  be  brought  before  the  court  upon  a  case^  to  be  pre- 
pared by  the  party  intending  the  motion :  a  copy  of  which  must 
be  served,  within  four  days  after  trial,(a)  upon  the  opposite  party  ; 
who  may,  within  four  days  after  such  service,  prepare  amend- 
ments thereto,  and  serve  a  copy  thereof  upon  the  party  who  pre- 
pared the  case  ;  who  may  then,  within  four  days  thereafter,  serve 
the  opposite  party  with  a  notice  to  appear  within  convenient  time, 
and  not  more  than  four  days  after  the  service  of  such  notice,  be- 
fore the  judge  who  tried  the  cause,  to  have  the  case  and  amend- 
ments settled ;  and  the  judge  is  thereupon  to  correct  and  settle  the 
same,  as  he  shall  deem  to  consist  with  the  truth  of  the  facts.  And 
if  the  parties  shall  omit  within  the  several  times  above  mentioned, 
(unless  the  same  shall  ^be  enlarged  by  the  judge,)  the  one  to  pro- 
pose amendments,  and  the  other  to  notify  an  appearance  before 
the  judge,  they  shall  respectively  be  deemed,  the  former  to  have 
agreed  to  the  case  as  prepared,  and  the  latter  to  have  agreed  to 
the  amendments  as  proposed ;  and  if  the  party  shall  omit  to  make 
a  case  within  the  time  above  mentioned,  unless  such  time  shall  be 
enlarged,  he  shall  be  deemed  to  have  waived  his  right  to  make 
such  case. 

But  it  is  also  further  provided,  that  «  if  judgment  has  been  ren- 
dered upon  a  verdict,  the  party  intending  to  move  for  a  new  trial, 
shall  give  four  days  notice  in  writing  to  the  opposite  party,  of  any 
motion  to  stay  execution  thereon,  and  also  of  the  petition  intended 
to  be  filed  pursuant  to  the  18th  section  of  the  act  of  Sept.  24,  1789, 
unless  a  shorter  lime  be  allowed  by  the  court  or  judge.** 

(a)  In  the  Southern  District,  the  langruage  of  the  rule  is  **  before  judgment  \b  ren- 
ddred  and  entered  opon  soch  verdict." 
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But  where  the  motion  is  founded  upon  irregularity — as  the 
misbehavior  of  the  jury ;  the  improper  conduct  of  the  prevailing 
party  towards  the  jury  or  witnesses  ;  perjury  upon  the  trial,  &c. 
to  which  must  be  added,  (though  not  strictly  falling  under  the  head 
of  irregularity,)  the  discovery  of  new  and  material  evidence  after 
the  trial — the  motion  is  brought  on  upon  affidavit.  In  either  case, 
an  order  to  stay  proceedings  is  necessary. 

According  to  the  practice  of  the  Circuit  Court  for  the  First  Cir- 
cuit, a  motion  for  a  new  trial  will  not  be  entertained,  in  a  case  in 
which  a  bill  of  exceptions  has  been  taken,  unless  the  bill  of  excep- 
tions  is  waived.     Cunningham  et  al.  v.  Bell  et  a/.,  5  Mason,  161. 

4.  Of  Costs. 

The  subject  of  costs  in  the  courts  of  the  United  States,  being 
one  in  relation  to  which  perplexing  doubts  have  been  entertained 
and  one,  in  reality,  in  some  of  its  bearings  by  no  means  free  from 
embarrassment,  it  was  intended  to  give  a  full  analysis  of  all  the 
enactments,  directly  or  indirectly  relating  to  it — with  a  view  to 
exhibit,  with  perfect  precision,  the  predicament  in  which  it  stands. 
But  it  was  found  upon  experiment,  that  this  could  not  be  done 
without  unwarrantable  prolixity,  and  it  will  not  therefore  be  at- 
tempted, (a) 

It  is  now  well  understood,  and  may  be  considered  as  perfectly 
settled,  that  the  successful  party  is,  in  general,  entitled  to  recover 
his  costs  of  suit,  and  that  the  rates  of  fees  in  both  the  Circuit  and 
District  Courts  in  the  several  districts  are  the  same  as  in  the  su- 
preme or  superior  courts  of  the  states  respectively  composing  such 
districts.(&)     This  right  with  regard  to  some  descriptions  of  suits 

(a)  The  following  legrislatiye  proyisions  will  be  found  to  haye  a  bearinft  upon  it, 
Sections  9,  11,  20,21,  22,  23  and  35  of  the  judicial  act  of  24th  Sept.  1799,  (vol.  3. 
p.  56.)  Act  of  29th  Sept  1789,  §  2,  (vol.  2,  p.  72.)  Act  of  May  26,  1790,  (rol. 
2,  p.  104.)  Act  of  18th  Feb.  1791,  (voL  2,  p.  193.)  Act  of  May  8,  1792,  ^  3  and 
8,  (vol.  2,  p.  299.)  Act  of  March  1,  1793,  §  4,  (toI.  2,  p.  363.)  Act  of  March  31, 
1796,  (vol.  2,  p.  516.)  Act  of  Feb.  28,  1799,  $^  3  and  9,  (vol.  3,  p.  133.)  Act  of 
July  22,  JB13,  (vol.  4.  p.  545.) 

{b)  In  the  state  of  New  York,  seyeral  laws  bare  been  successively  passed  to  regu- 
late the  fees  of  the  officers  and  ministers  of  justice,  by  which  the  rates  of  allowance 
have  been  essentially  varied.  Doubts  and  conflicting  opinions  have  therefore  pre- 
vailed among  practitioners  relative  to  the  standard  which  ought  to  be  adopted  in  the 
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is  expressly,  and  with  regard  to  all,  indirectly  recognized,  throogh- 
out  the  whole  code  of  legislation  applicable  to  the  subject. 

courts  of  the  United  States  in  this  state.    The  predominant  impression  seems  to  have 
been,  that  the  state  fee  bill  of  1789,  should  govern ;  inasmuch  as  Congress  bad 
once,  (by  the  act  of  March  1,  1793,  toI.  2,  p.  363,  §  4,)  expressly  adopted  the  tales 
of  allowance  prescribed  by  it,  and  had  merely  suffered  the  act  by  which  it  was 
adopted  to  expire  by  its  own  limitation,  without  pret»cribipg  a  different  rate  of  allow. 
anco.    The  section  of  the  act  here  referred  to  is  as  follows,  viz  :  "That  tbeie  be 
allowed  and  taxed  in  the  Supreme,  Circuit  and  District  Courts  of  the  United  States, 
in  favor  of  the  parties  obtaining  judgment  therein,  mch  compenaation  for  their  travel 
and  attendance,  and /or  attorney^  and  counsellors^  fees^  except  in  the  District  Courts 
in  cases  of  admiralty  and  maritime  jurisdiction,  as  are  allowed  in  the  svprems  or 
superior  courts  of  the  respective  states,"    The  previous  sections  of  the  act  prescribe 
the  fees  of  practitioners,  clerks  and  marshals  in  causes  of  admiralty  and  maii- 
timo  jurisdiction ;  and  the  fifth  and  last  section  declares,  **  That  this  act  shall  coiu 
tinue  and  bo  in  force  for  the  term  of  one  year,  and  from  thence  until  the  end  of  the 
next  session  of  Congress  thereafter,  and  no  longer.    The  a'hole  act  was  suffered  to 
expire,  and  no  new  law  relating  to  the  subject  was  passed  until  1799,  when  an  act, 
entitled  **  An  act  providing  compensation  for  the  marshals,  clerks,  attorneys,  jurors, 
and  witnesses,  in  the  courts  of  the  United  States,  and  to  repeal  C4^ain  parts  of  the 
acts  therein  mentioned,  and  for  other  purposes,**  was  passed.    Act  of  February  28^ 
1799,  vol.  3,  p.  133.    This  act,  (as  we  have  already  seen  under  the  proper  heads*) 
prescribes  the  fees  of  marshals,  clerks,  district  attorneys,  jurors,  witnesses  and  criers ; 
but  is  wholly  silent  with  respect  to  the  fees  of  aitorneyt  and  counsellors.    For  this 
omission,  it  is  not  easy,  perhaps,  to  assign  any  perfectly  satisfactory  reason.     It  is 
abundantly  clear,  however,  that  it  was  not  the  result  of  an  intention  to  withhold 
from  the  national  courts  the  authority  to  allow  such  fees  to  be  taxed  in  those  states 
where  they  were  allowed  by  the  state  laws.    Several  years  had  then  already  elapsed, 
since  the  former  law  had  ceased  to  exist ;  but  the  practice  of  taxing  attorneys'  and 
counsellors'  fees  in  the  national  courts,  it  is  apprehended,  continued  nevertheless  to 
prevail.    Perhaps,  therefore,  this  omission  is  to  be  ascribed  to  the  assumption  by 
Congress,  that  the  allowance  of  such  fees  had  already  become  an  establisbed  usage, 
as  a  part  of  the  practice  of  these  courts,  which  there  was  no  danger  of  their  discon- 
tinuing.   But  the  more  satisfactory  hypothesis  appears  to  me  to  be,  that  Congress 
proceeded  upon  the  supposition  that,  (so  far  as  suits  at  common  law  are  concerned,) 
the  subject  was  already  sufficiently  provided  for  by  the  express  adoption,  in  the  ju- 
dicial act,  of  the  laws  of  the  several  sUtes  as  rules  of  decision  in  the  federal  courts. 
It  is  only  in  virtue  of  the  local  law  thus  adopted,  that  these  courts  ai«  audiorized  to 
adjudge  that  a  party  shall,  in  any  case,  recover  his  debt  or  damagss.    But  if  the 
same  law  further  deckres  that  the  party  thus  recovering  shall  also  recover  his  costs, 
consisting  of  certain  fees  of  a  specified  amount,  why  should  not  this  part  of  the  law 
be  held  to  be  as  obligatory  as  the  other  7 

Admitting  such  to  have  been  the  viowof  the  national  legislature,  and  assuming  it 
to  be  sound,  it  will  then  follow  that  it  is  to  the  existinff  Itkw  of  the  state,  at  the  time 
when  the  right  of  recovery  is  establishsd,  that  resort  must  always  be  had,  to  deter. 
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It  is,  however,  a  qualified  right ;  but  the  precise  nature  and  ex- 
tent  of  the  qualifications  to  which  it  is  subject,  are  unfortunately 
by  no  means  clear.  Thus  by  the  20th  section  of  the  judicial  act 
of  24th  September,  1789,  (vol.  2,  p.  56,)  it  is  declared, "  that  where 
in  a  Circuit  Court,  a  plaintiff  in  an  action  originally  brought  there, 
or  a  petitioner  in  equity,  other  than  the  United  States,  recovers 
less  than  the  sum  or  value  of  five  hundred  dollars — he  shall 
not  be  allowed,  but  at  the  discretion  of  the  court,  may  be  adjudged 
to  pay  costs.  As  to  the  true  construction  of  this  provision  in  itself 
considered,  there  is  no  room  for  doubt ;  but  it  will  be  recollected 
that  according  to  other  provisions  of  this  same  act,  no  suit  what- 
ever could  be  prosecuted  in  the  Circuit  Courts,  unless  the  amount 
in  dispute  exceeded  five  hundred  dollars,  exclusive  of  costs :  and  the 
object  of  the20ih  section  doubtless  was  to  deter  suitors  from  resort- 
ing improperly  to  the  Circuit  Courts,  and  to  afford  to  these  courts 

mine  the  amount  of  attorneys'  and  coansellon*  fees  to  be  taxed.  The  marahM  feet 
are,  as  we  have  seen,  specifically  fixed  by  act  of  Con^press ;  and  by  the  act  of  1799, 
above  cited,  it  is  provided  that  the  clerks  of  the  Circuit  and  District  Courts  in  each 
state  shall  be  allowed  **  the  same  fees  as  are  allowed  in  the  Supreme  Court  of  the 
said  state  with  the  addition  thereto,  of  one  third  of  said  fees.**  Whether  this  last 
provision  is  to  be  eonstmed  as  adopting  the  fees  allowed  by  the  state  laws  in  opera, 
tion  at  the  time  of  its  enactment^  as  a  fixed  rate  of  allotoance,  or  as  embracing  pro- 
spectively such  future  modifications  of  these  rates,  as  might  be  introduced  by  state 
legislation,  is  perhaps  not  quite  clear.  The  former,  however,  seems  generally  to  be 
considered  as  the  safer  construction.  It  is  certainly  to  be  regretcd  that  the  subject 
of  costs  in  the  national  eourta  hss  not  been  more  intelligibly  and  definitely  regulated 
by  law.  But  whatever  embarrassment  may  be  felt  in  applying  the  law  as  it  stands, 
the  several  judges  are  unavoidably  compelled,  in  the  taxation  of  costs,  or  in  prescrib. 
ing  directions  for  this  purpose  to  the  clerks,  to  give  to  it  a  practical  construction. 
This  constrnction,  whatever  it  may  be,  should  in  each  of  the  several  districts,  be  fixed 
and  known.  Accordingly,  (in  order  to  remove  uncertainty,  and  to  seoare  uniform- 
ity in  drawing  up  biUs  of  costs  for  taxation,)  a  declaratory  rule  has  been  made  in  the 
District  Court  for  the  Northern  District  of  New- York,  (which  is  also  the  rule  of  the 
Circuit  Court,)  in  conformity  with  the  views  of  the  subject  above  expressed,  as  those 
which,  upon  the  whole,  appear  to  the  author  to  be  the  most  just.  See  Appendix, 
last  Rule.  D.  C.  N.  D.  N.  Y. 

This  rule  also  regulates  the  fees  of  proctors  and  advocates  in  suits  in  admiralty. 
It  will  be  recollected  that  the  fees  allowed  to  witnesses  are  one  dollar  and  twenty- 
five  cents  a  day  for  attendance,  and  five  cents  a  mile  for  travel  to  and  fro,  and  that 
no  juror's  or  crier's  fees  are  chargeable  ;  these  being  paid  for  their  services  by  the 
United  SUtes. 

36 
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a  convenient  means  of  enforcing  this  limitation  upon  their  jurtsdic- 
lion.  Their  jurisdiction  however  is  not  now  thus  restricted.  We 
have  seen  that  with  respect  to  suitsin  favor  of  the  United  States  ;(a) 
suits  to  which  the  bank  of  the  United  States  is  a  party  t{b)  suits 
for  infringing  rights  secured  by  letters  patent  and  copy-rights  ;(c) 
and  suits  1o  enforce  the  payment  of  debentures*in  favor  of  as- 
signees,((/)  these  courts  have,  by  subsequent  laws  been  invested 
with  a  jurisdiction  unlimited  by  the  amount  in  controversy.  Suits 
in  which  the  United  States  are  plaintiffs,  are,  it  is  true,  expressly 
excepted  in  the  section  of  the  judicial  act  in  question ;  and  by  the 
act  of  February  3,  1831,  respecting  copy- rights,  "full  costs,"  and 
by  the  patent  act  of  July  4,  1836,"  costs,"  are  given  in  all  cases 
of  recovery  under  them. 

But  the  acts  of  Congress  thus  extending  the  jurisdiction  of  these 
courts  are  silent  as  to  costs  in  the  other  description  of  cases  above 
mentioned. 

Is  it  then  to  be  inferred  from  this  silence,  that  it  was  intended 
to  leave  these  branches  of  jurisdiction,  subject  to  the  restrictive 
and  penal  operation  of  this  section  ?  If  this  question  is  to  receive 
an  affirmative  answer,  jt  will  follow,  not  only  that  no  costs  can  be 
recovered  by  a  plaintiff  upon  a  verdict,  for  less  than  five  hundred 
dollars,  but  that  he  may  also,  in  the  discretion  of  the  court,  be 
compelled  to  pay  costs.  Under  these  views  of  the  subject, 
there  would  seem  to  be  little  room  for  doubt,  that  in  thus  confer- 
ring upon  the  Circuit  Courts  jurisdiction  over  causes  not  before 
cognizable  by  them,  it  was  the  intention  of  Congress  also  to  confer 
the  power  to  adjudge  costs  to  the  successful  party,  although  he 
should  not  recover  to  the  amount  of  five  hundred  dollars.  But  in 
a  case  reported,  4  Wash.  C.  C.  Rep.  106,  the  contrary  was  held. 
It  was  an  action  for  infringing  a  patent,  in  which  the  damages  re- 
covered were  less  than  five  hundred  dollars.(e)  On  the  part  of  the 
plaintiff  it  was  moved,  that  the  costs  be  trebled — it  being  a  case  in 

yd)  Ante  p.  58. 
{b)  Ante  p.  65. 
(jc)  Ante  p.  65. 
(jd)  Ante  p.  65. 
(€)  The  patent  acts  then  in  force  were  silent  as  to  coste. 
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which  he  was  entitled  by  law  to  treble  damages  ;  and  on  the  part 
of  the  defendant,  that  the  judgment  be  entered  without  costs.  The 
latter  motion  prevailed  ;  Judge  Washington  holding  the  following 
language.  '*  I  at  first  doubted  whether  the  20th  section  of  the 
judiciary  act  of  1789,  applied  to  cases  arising  under  the  consiiiU' 
Hon  and  laws  of  the  United  States  ;  and  whether  it  ought  not  to  be 
confined  to  cases  at  common  law.  But  upon  reflection  I  can  per* 
ceive  no  sound  reason  for  this  distinction ;  and  this  section  is  express- 
ed in  terms  so  general  and  unlimited,  that  the  court  cannot  feel  itself 
at  liberty  to  qualify  or  restrain  them."  The  learned  judge  also  took 
occasion  to  express  a  doubt,  whether  the  plaintiff  would  have  been 
entitled  to  costs,  eveniftheamount  of  the  recovery  had  exceeded  five 
hundred  dollars:  and  in  support  of»this  doubt,  he  remarks,  ''It  is 
certain  that  the  plaintiff  was  not  entitled  to  costs  at  common  law, 
in  any  case  ;  and  the  statute  of  Gloucester  allows  them  only  in 
cases  where  damages  were  recoverable  before  the  making  of  that 
statute ;  unless  the  statute  on  which  the  action  is  founded,  and 
which  gives  damages,  gives  costs  also.  It  must  also  be  admitted, 
that  it  is  the  act  of  Congress  alone,  which  gives  to  an  inventor 
the  right  of  property  in  the  subject  of  his  invention  ;  and  conse- 
quently, that  this  is  not  a  case  in  which  damages  could  be  recover- 
ed at  common  law,  although,  when  a  statute  gives  a  right,  but 
without  providing  a  specific  remedy,  a  remedy  may  be  drawn 
from  the  abundant  stores  of  the  common  law."  The  force  of  this 
reference  to  the  statute  of  Gloucester  is  not  clearly  perceived  ;  but 
the  learned  judge  v((^s  certainly  mistaken  with  regard  to  the  conr 
struction  which  it  has  received  ;  insomuch  that  the  argument 
which  as  it  would  seem  he  intended  to  draw  from  it,  fails  alto- 
gether. See  2  Archb.  Pr.  247,  and  Esp.  Pen.  Ac.  154,  ei  seq. 
and  the  authorities  there  cited. 

But  assuming  that  the  20th  section  does  not  apply  to  the  cases 
under  consideration,  still  the  question  remains,  whether,  and  if  so^ 
to  what  extent,  the  right  to  recover  costs  is  modified  by  the  special 
regulations  of  the  laws  of  the  states.  In  New- York,  for  example, 
in  certain  actions  in  the  Supreme  Courtt  the  plaintiff*  is  entitled  to 
full  costs  however  small  may  be  the  value  of  the  thing,  or  amount 
of  damages  recovered.  In  others  he  recovers  full  costs  only  when 
the  debt  or  damages  exceeds  two  hundred  and  fifty  dolli^rs ;  but 
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nevertheless  he  recovers  costs  at  a  lower  rate,  though  the  amount 
of  his  recovery  is  less,  provided  it  exceeds  fifty  dollars :  and  io 
others  again  when  he  recovers  less  than  fifty  dollars  he  recovers 
costs  to  an  amount  not  exceeding  the  damages  recovered.  But 
then  it  is  to  be  considered  that  all  these  regulations  have  reference 
to  the  peculiar  structure  of  the  judicial  system  of  the  state ;  which 
comprises  other  courts  inferior  to  the  Supreme  Court,  to  which  it 
is  the  policy  of  the  laws  to  confine  litigation  of  minor  importance. 
Accordingly  there  is,  it  is  believed,  no  instance  in  which  costs  are 
withheld  in  one  court  unless  the  cause  is  cognizable  also  in  another 
of  an  inferior  jurisdiction.  Is  not  this  then  one  of  the  instances  in 
which  the  laws  of  the  state  do  not  "  apply  ?" 

By  the  act  of  8th  May,  1792,  (vol.  2,  p.  299,  §  5,)  it  is  declared, 
"  That  in  every  prosecution  for  any  fine  or  forfeiture  incurred 
under  any  statute  of  the  United  States,  if  judgment  is  rendered 
against  the  defendant,  he  shall  be  subject  to  the  payment  of  costs, 
and  if  any  informer  or  plaintifl*on  a  penal  statute,  to  whose  benefit 
the  penalty,  or  any  part  thereof,  if  recovered,  is  directed  by  law 
to  accrue,  shall  discontinue  his  suit  or  prosecution,  or  shall  be  non- 
suit in  the  same,  or  if  upon  trial,  a  verdict  shall  pass  for  the  defen- 
dant, the  court  shall  award  to  the  defendant  his  costs,  unless  such 
informer  or  plaintiff,  be  an  oflicer  of  the  United  States,  specially 
authorized  to  commence  such  prosecution ;  and  the  court  before 
whom  the  action  or  information  shall  bo  tried,  shall,  at  the  trial, 
in  open  court,  certify  upon  record,  that  there  was  reasonable  cause 
for  commencing  the  same,  in  which  case  no  costs  shall  be  adjudg- 
ed to  the  defendant." 

By  the  act  of  28th  February,  1799,  (vol.  3,  p.  133,  §  8,)  it  is 
further  declared,  "  That  if  any  informer  on  a  penal  statute,  and  to 
whom  the  penalty  or  any  part  thereof,  if  recovered,  is  directed  to 
accrue,  shall  discontinue  his  suit  or  prosecution,  or  shall  be  non- 
suited in  the  same,  or  if,  upon  the  trial,  judgment  shall  be  rendered 
in  favor  of  the  defendant,  unless  the  informer  be  an  oflicer  of  the 
United  States,  he  shall  be  alone  liable  to  the  clerks,  marshals,  and 
attorneys,  for  the  fees  of  such  prosecution;  but  if  such  informer 
be  an  oflScer  whose  duty  it  is  to  commence  such  prosecution,  and 
the  court  shall  certify  that  there  was  reasonable  ground  for  the 
same,  then  the  United  States  shall  be  responsible  for  such  fees." 
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Ao  act  of  February  24,  1807,  (vol.  4.  p.  91,  §  1,)  contains  a 
similar  provision  relative  to  costs  in  cases  of  seizure,  by  any  col- 
lector or  other  officer,  for  which  see  post,  Part  III. 

And  by  the  act  of  22d  July,  1813,  (vol.  4,  p.  545,  §  I,)  it  is  pro- 
vided, "  That  whenever  there  shall  be  several  actions  or  processes 
against  persons  who  nnight  be  legally  joined  in  one  action  or  process, 
touching  any  demand  or  matter  in  dispute  before  a  court  of  the 
United  States,  or  of  the  territories  thereof,  if  judgment  be  given  for 
the  party  pursuing  the  same,  such  party  shall  not  thereon  recover 
the  costs  of  more  than  one  action  or  process,  unless  special  cause  for 
several  actions  or  processes  shall  be  satisfactorily  shown  on  mo- 
tion in  open  court."(a) 

5.  Of  the  Judgment, 

When  a  verdict  is  given,  the  party  for  whom  it  is  given,  may 
immediately  thereafter  enter  a  rule  for  judgment  nisi  causa. 

At  common  law,  in  ordinary  cases,  this  rule  does  not  expire 
until  after  the  four  days  exclusive  of  the  day  on  which  it  was  en- 
tered :  but  if  there  are  not  four  days  remaining  in  term  after  the 
verdict,  in  that  case  the  rule  expires  and  judgment  may  be  signed 
on  the  last  day  of  the  term.  1  Archb.  Pr.  200.  Salk.  77.  2 
Bos.  &  Pul.  393.  And  such  is  the  practice  of  the  national  courts 
for  the  Northern  District  of  New- York;  it  being  provided  by  their 
rules,  that  rules  for  final  judgment  shall  become  absolute,  unless 
cause  to  the  contrary  bo  shown  in  four  days  after  the  entry  there- 
of, if  there  shall  be  so  many  days  remaining  in  term  ;  and  if  not, 
then  unless  cause  to  the  contrary  be  shown  during  the  term.  Ap- 
pendix, Rule  32,  D.  C.  N.  D.  N.  Y. 

In  each  of  the  national  courts  in  New- York,  the  clerk  is  author- 
ized by  rule  to  tax  costs  and  sign  judgment  records.  Rule  94,  C. 
C.  S.  b.  N.  Y.     Appendix,  Rule  79,  D.  C.  N.  D.  N.  Y. 

Liens  when  to  cease.^  By  the  act  of  July  4,  1840,  (chap,  20,  § 
4,)  it  is  provided  that  judgments  and  decrees  thereafter  rendered 

(tf )  The  oecond  section  contaioi  similar  provision!  relative  to  proeeedings  by  libel 
and  information  upon  seizures. 
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in  the  Circuit  and  District  Courts  of  the  United  States,  within  any 
state,  "  shall  cease  to  be  liens  on  real  estate  or  chattels  real  in  the 
same  manner,  and  at  like  periods  as  judgments  and  decrees  of  the 
courts  of  such  state  now  cease  by  law  to  be  liens  thereon." 

6.  Execution. 

When  to  issue,]  The  right  to  issue  an  execution  immediately 
after  judgment,  is  qualified,  and  in  some  degree  abridged,  by  the 
laws  of  the  United  States.  The  23d  section  of  the  judicial  act,  of 
24th  September,  1789,  (vol.  2,  p.  56,)  prohibits  the  issuing  of  an 
execution  upon  a  judgment  in  the  District  or  Circuit  Courts, 
in  any  case  in  which  a  writ  of  error  may  be  brought,  and 
"may  be  a  supersedeas,''(a)  until  the  expiration  of  ten  days  after 
judgment. 

And  by  the  act  of  19th  May,  1828,  (chap.  68,  §  2.)  it  is  en- 
acted, "that  in  any  one  of  the  courts  of  the  United  States, 
where  judgments  are  a  lien  upon  the  property  of  the  defen- 
dant, and  where  by  the  laws  of  the  state,  defendants  are  en- 
titled in  the  courts  thereof,  to  an  imparlance  of  one  term  or 
more,  defendants  in  actions  in  the  courts  of  the  United  States, 
holden  in  such  state,  shall  be  entitled  to  an  imparlance  of  one 
term." 

The  term  imparlance  is  understood  here  to  mean  a  stay  of 
execution. 


(a)  The  practical  import  of  this  qualification  is  not  dearly  perceived.  A  writ  of 
error  seasonably  sued  out  and  served,  is,  it  is  belieyed,  always  a  Bupertedeaa  :  and 
if  so,  then  it  follows  that  in  no  ca^e,  in  which  a  writ  of  error  will  lie,  can  an  execu- 
tion be  issued  until  after  the  lapse  of  ten  days  after  judgment.  See  4  Wash.  C.  C. 
Rep.  388,  in  which  an  execution  was  set  aside,  upon  the  ground  of  its  having  been 
issued  within  ten  days  after  judgment,  although  no  writ  of  error  had  in  fact  been 
sued  out.  It  is  true  there  are  cases  in  which  courts,  in  their  discretion,  will  not  per- 
mit a  writ  of  error  to  operate  as  a  gupertedeas;  but  will,  upon  application  and  suffi. 
cient  cause  shown,  allow  an  execution  to  be  issued  notwithstanding  a  writ  of  error 
has  been  sued  out :  as  where  it  appears  from  the  admission  of  the  plaintiff  in  error 
or  his  attorney,  that  the  writ  of  error  is  brought  for  the  purpose  of  delay ;  or  where 
it  is  brought  against  good  faith,  or  a  positive  agreement.  1  Archb.  I^.  321.  But 
whether  the  exercise  of  such  a  discretionary  power  by  the  courts  of  the  United 
States  would  be  compatible  with  the  statute  regulation  stated  in  the  text  may  well 
be  doubted. 
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fhrm  of  executions  and  proceedings  tJiereon."]  The  3d  section 
of  the  act  last  above  cited,  directs  that  writs  of  execution  issued 
on  judgments,  in  any  of  the  courts  of  the  United  States,  and 
the  proceedings  thereon  shall  be  the  same,  except  their  style, 
in  each  state  respectively,  as  are  now  used  in  the  courts  of  such 
state:  ^* Provided  however ^  that  it  shall  be  in  the  power  of  the 
courts,  if  they  see  fit  in  their  discretion,  by  rules  of  court  so  far 
to  alter  final  process  in  said  courts,  as  to  conform  the  same  to  any 
change  which  may  be  adopted  by  the  legislatures  of  the  several 
states  for  the  state  courts,  (a) 

By  the  act  of  8th  May,  1792,  (vol.  2,  p.  299,  §  2,)  it  is  provided, 
"  that  where  difiercnt  kinds  of  executions  are  issuable  in  succession, 
a  capias  ad  salisfaciendum  being  one,  the  plaintiff  shall  have  his 
election  to  take  out  a  capias  ad  satisfaciendum  in  the  first  in- 
stance." But  whether  this  election  is  not  now  abrogated  by  the 
act  of  1828,  just  above  cited,  in  those  states  in  which  it  is  not 
sanctioned  by  the  local  law,  is  a  question  worthy  of  conside- 
ration. 

By  the  recent  act  of  Feb.  28,  1839,  chap.  35,  **  to  abolish  im- 
prisonment in  certain  cases,"  it  is  enacted,  '*  that  no  person  shall 
be  imprisoned  for  debt  in  any  state,  or  process  issuing  out  of  any 
court  of  the  United  States,  where,  by  the  laws  of  such  state,  im- 
prisonment for  debt  has  been  abolished  ;  and  where,  by  the  laws 
of  the  state,  imprisonment  for  debt  shall  be  allowed,  under  certain 
conditions  and  restrictions,  the  same  conditions  and  restrictions 
shall  be  applicable  to  the  process  issuing  out  of  the  courts  of  the 
United  States  ;  and  the  same  proceedings  shall  be  had  therein,  as 
are  adopted  in  the  courts  of  such  state."  And  by  the  act  of  14th 
January,  1841,  (chap.  2,)  this  important  enactment  is  expressly 
declared  to  be  prospective,  so  as  to  embrace  all  future  as  well  as 
existing  state  laws  abolishing  imprisonment  for  debt.  According 
to  the  principle  of  construction  applied  by  the  court  in  the  case 
of  The  United  States  v.  Knight,  (14  Peters,  30],)  this  act  is 
doubtless  to  be  considered  as  embracing  the  United  States,  as  well 
as  private  persons. 

(a)  Ab  to  the  chancre  introduced  by  this  section,  see  ante,  p.  95. 


288  O^  'THE  PRACTICE  OF 

The  provision  contained  in  the  act  of  March  2,  1798,  (vol.  2,  p. 
366,  §  8,)  relative  to  the  appraisement  of  goods  taken  in  execution 
on  a  writ  of  fieri  facias  ^  is,  it  is  presumed,  superseded  by  the  more 
comprehensive  and  mandatory  provisions  of  the  act  of  1828 
above  cited. 

As  to  the  mode  of  proceeding  in  case  of  the  death  or  removal 
of  the  marshal,  having  in  his  hands  an  execution  partly  executed, 
see  anto,  p.  119. 

Where  to  runJ]  In  general,  executions  from  the  District  and  Cir- 
cuit Courts,  arc  operative  only  in  the  districts  in  which  the  judg- 
ments are  rendered.  But  to  this  there  are  the  following  excep- 
tions : 

The  act  of  March  3, 1797,  (vol.  2,  p.  594,  ^  6,)  provides  "  that 
all  writs  of  execution  upon  any  judgment  obtained  for  the  Ui»e  of 
the  United  States,  in  any  court  of  the  United  States,  in  one  state^ 
may  run  and  be  executed  in  any  other  state,  or  in  any  of  the  terri- 
tories of  the  United  States,  but  shall  be  issued  from,  and  made  re- 
turnable to,  the  court  wliere  the  judgment  was  obtained,  any  law 
to  the  contrary  notwithstanding.'' 

And  by  the  act  of  20th  May,  1826,  (vol.  7,  p.  510,  $  1,)  it  is 
further  provided,  *'  that  all  writs  of  execution  upon  any  judgment 
or  decree,  obtained  in  any  of  the  District  or  Circuit  Courts  of  the 
United  States,  in  any  one  state  which  shall  have  been,  or  may 
hereafter  be,  divided  into  two  judicial  districts,  may  run  and  be 
executed,  in  any  part  of  such  state;  but  shall  be  issued  from,  and 
made  returnable  to,  the  court  where  the  judgment  was  obtained, 
any  law  to  the  contrary  notwithstanding." 

A  considerable  number  of  decisions  have  taken  place  in  the  na- 
tional courts  relative  to  executions  and  the  proceedings  thereon, 
but  as  they  are  only  declarative  of  the  general  common  law  prin- 
ciples recognized  in  all  courts  of  common  law  jurisdiction,  or  of 
the  laws  of  the  respective  states,  it  does  not  fall  within  the  design 
of  this  work  to  notice  them,  (a) 

(a)  The  case  of  Waytnan  et  al,  v.  Southard  et  al.  (10  Wheat  1,)  and  of  the  Banlt 
of  the  United  States  v  HaUtead,  (10  Wheat.  51.)  are  exceptions  to  this  remark  ; 
bat  hare  already  been  noticed,  ante  p.  94  et  leq. 
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It  results  then,  that  the  forms  of  executions,  (except  their  style,) 
from  the  courts  of  the  United  States ;  their  force  and  eflect,  and 
the  duty  of  the  marshal  in  levying,  appraising,  (in  some  of  the 
states,)  advertising  and  selling  ;  are  to  be  ascertained  by  reference 
to  the  laws  of  the  respective  states,  as  they  were  on  the  19th  of 
May,  1828,  except  in  those  states  in  which  the  law  in  relation  to 
one  or  more  of  these  particulars  has  since  been  changed,  and  the 
national  courts  in  such  states  have  also,  in  their  discretion,  adopted 
such  innovations,  by  rule  of  court ;  and  except  also  such  subsequent 
state  legislation  as  relates  to  imprisonment  for  debt,  and  which 
falls  therefore  within  the  purview  of  the  act  of  Feb.  28,  1839. 

The  state  of  New- York  will  serve  as  the  most  apposite  example 
to  illustrate  what  is  here  sa«d.  Since  the  19th  May,  1828,  a  code 
of  laws  in  many  respects  new,  and  containing  several  provisions 
relative  to  the  subject  under  consideration  has  gone  into  operation* 
For  instance,  not  to  mention  other  changes,  new  regulations  are 
introduced  relative  to  the  right  of  redeeming  land  sold  by  execu- 
tion. These  regulations  being  subsequent  to  the  act  of  1828, 
(which  it  has  been  seen,  is  not  prospective,)  and  not  being  embraced 
by  the  act  of  1839,  would,  per  se,  be  inoperative  in  the  national 
courts  in  the  state  of  New- York.  But  according  to  the  principles 
established  by  the  cases  cited  in  the  last  preceding  note,  and  by 
the  case  of  Ross  et  aL  v.  Duval  et  aL^  13  Peters,  45;  and  indeed 
by  the  express  terms  of  the  act  of  1828,  the  national  courts  in 
New- York  had  power  to  adopt  these  regulations  by  rule.  This 
power  has  been  exercised.  By  a  rule  of  the  District  Court  for  the 
Northern  District,  made  in  1831,  (see  Appendix,  Rule  83,)  and 
adopted  by  the  Circuit  Court,  (see  Appendix,  Rule  6,)  the  prac- 
tice of  the  Supreme  Court  of  the  state  as  regulated  by  rules  of 
court  and  by  the  laws  of  the  state  is  adopted :  and  in  the  Circuit 
Court  for  the  Southern  District,  the  following  explicit  rules  have 
very  recently  been  made :  **  In  the  sale  of  real  estate  under  exe- 
cution issuing  from  this  court,  the  marshal  shall  confoim  his  pro« 
ceedings  to  the  directions  of  the  law  of  this  state,  now  in  force,  in 
relation  to  the  sale  of  real  estate  on  execution,  and  in  addition  to 
the  certificate  filed  with  the  clerk  of  the  county,  where  the  lands 
sold  are  situated,  shall  file  a  copy  thereof  with  the  clerk  of  this 

court.** 

37 
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**  Redemption  of  lands,  sold  under  execution  out  of  this  court, 
may  be  made  in  the  same  manner,  and  with  like  effect,  and  by 
the  same  persons,  as  prescribed  by  the  law  of  this  state  now  in 
force,  and  sales  by  the  marshal  shall  be  made  subject  to  such  re- 
demption/' 

Again  in  1831,  the  legislature  of  the  state  of  New* York  passed 
an  act  **  to  abolish  imprisonment  for  debt  and  to  punish  fraudulent 
debtors."  It  was  probably  within  the  large  discretionary  powers 
confided  by  law  to  the  national  courts,  so  far  at  least  as  imprison- 
ment on  final  process  was  concerned,  to  adopt  by  rule  the  pro* 
visions  of  this  state  law.  But  the  change  was  deemed  too  im- 
portant to  be  introduced  by  judicial  authority  alone,  and  it  there- 
fore continued  to  be  inoperative  in  the  national  courts  until  it  was 
expressly  adopted  by  the  act  of  Congress  of  Feb.  28, 1839. 


SECTION  VII, 

The  design  of  this  section  is  to  notice  certain  matters  appertain- 
ing to  the  management  of  suits  at  common  law,  but  not  referable 
exclusively  to  any  particular  stage  of  the  suit. 

1.  Amendments  and  Jeofaib. 

Relative  to  this  subject,  the  judicial  act  of  24th  September,  1789, 
(vol.  2,  p.  56,  §  32,)  contains  the  following  highly  important  pro- 
vision, viz.  "  That  no  summons,  writ,  declaration,  return,  process, 
judgment,  or  other  proceedings  in  civil  cases,  in  any  of  the  courts 
of  the  United  States,  shall  be  abated,  arrested,  quashed  or  reversed 
for  any  defect  or  want  of  form ;  but  the  said  courts,  respectively, 
shall  proceed  to  give  judgment  according  as  the  right  of  the  causci 
and  matter  in  law,  shall  appear  unto  them,  without  regarding  any 
imperfections,  defects,  or  want  of  form  in  such  writ,  declaration,  or 
other  pleading,  return,  process,  judgment,  or  cause  of  proceeding 
whatsoever,  except  these  only  in  cases  of  demurrer,  which  the 
party  demurring  shall  specially  set  down  and  express,  together 
with  his  demurrer  as  the  cause  thereof.    And  the  said  courts,  re- 
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spectively,  shall  and  may,  by  virtue  of  this  act,  from  time  to  time, 
amend  all  and  every  such  imperfections,  defects,  and  wants  of  form, 
other  than  those  only,  which  the  party  demurring  shall  express  as 
aforesaid ;  and  may,  at  any  time,  permit  either  of  the  parties  to 
amend  any  defect  in  the  process  or  pleadings,  upon  such  condi- 
tions as  the  said  courts,  respectively,  shall  in  their  discretion,  by 
their  rules  prescribe." 

It  is  obvious  at  first  view,  that  the  subtil  niceties  of  the  common 
law,  in  pleading,  are  here  amply  provided  against,  and  that 
the  authority  conferred  upon  the  courts  to  allow  amendments,  as 
well  in  matters  of  substance  as  of  form,  in  furtherance  of  justice,  is 
very  extensive.  The  only  reported  case  I  have  met  with  in 
which  this  enactment  was  brought  under  minute  consideration,  is 
that  of  Smith  v.  Jackson,  1  Paine,  486.  It  is  there  said,  as  indeed 
is  very  clear,  that  every  part  of  the  section,  except  the  last  clause 
of  it,  relates  to  defects  in  matters  of  form ;  and  that  the  last  clause, 
extends  io  matters  of  substance.  And  it  was  held  that  the  defects 
in  substance  can  only  be  amended  while  the  proceedings  are  in  fieri, 
and  before  judgment,  and  cannot,  like  mere  formal  defects,  be  disre* 
garded  by  the  appellate  court. 

What  is  only  matter  of  form,  and  what  matter  of  substance,  is  a 
nice  and  often  an  embarrassing  question. 

The  party  demurring  may  indeed  always  avoid  encountering  it, 
by  putting  in  a  special  demurrer,  in  all  cases  where  the  defect  is 
not  clearly  one  of  substance ;  but  it  will  nevertheless  occur,  ac« 
cording  to  the  above  decision,  upon  motions  to  amend  after  judg- 
ment, and  upon  writ  of  error. 

2.  Death,  and  substitution  of  Parties^ 

The  provisions  of  the  laws  of  the  United  States  against  the 
abatement  of  suits  by  death,  are  very  ample.  Concerning  the  ef- 
fect of  marriage  in  this  respect,  they  are  silent :  leaving  such  effect 
to  be  determined  by  the  rules  of  the  common  law,  or  the  statutes 
of  the  several  states. 

The  31st  section  of  the  judicial  act,  (vol.  2,  p.  69,)  is  as  follows : 
"  That  where  any  suit  shall  be  depending  in  any  court  of  the 
United  States,  and  either  of  the  parties  shall  die  before  final  judg- 
ment, the  executor  or  administrator  of  such  deceased  party,  who 
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was  plaintiff,  petitioner,  or  defendant,  in  case  the  cause  of  action 
doth  by  law  survive,  shall  have  full  power  to  prosecute  or  defend 
such  suit,  or  action,  until  final  judgment,  and  the  defendant  or  de- 
fendants are  hereby  obliged  to  answer  thereto  accordingly  ;  and 
the  court  before  whom  such  ca.«e  may  be  depending,  is  hereby  em- 
powered and  directed  to  hear  and  determine  the  same,  and  to  ren- 
der judgment  for  or  against  the  executor  or  administrator,  as  the 
case  may  require.  And  if  such  executor  or  administrator,  having 
been  duly  served  with  a  scire  facias,  from  the  oflSce  of  the  clerk 
of  the  court  where  such  suit  is  depending,  twenty  days  beforehand, 
shall  neglect  or  refuse  to  become  a  party  to  the  suit,  the  court 
may  render  judgment  against  the  deceased  party,  in  the  same  man- 
ner as  if  the  executor  or  administrator  had  voluntarily  made  him- 
self a  party  to  the  suit ;  And  the  executor  or  administrator  who 
shall  become  a  party  as  aforesaid,  shall,  upon  motion  to  the  court 
where  the  suit  is  depending,  be  entitled  to  a  continuance  of  the 
same  until  the  next  term  of  the  said  court.  And  if  there  be  two 
or  more  plaintiffs,  or  defendants,  and  one  or  more  of  them  shall 
die,  if  the  cause  of  action  shall  survive  to  the  remaining  plaintiffs, 
or  against  the  surviving  defendant  or  defendants,  the  suit  or  action 
shall  not  be  thereby  abated :  but  such  death  being  suggested  upon 
the  record,  the  action  shall  proceed  at  the  suit  of  the  surviving  plain- 
tiff or  plaintiffs,  against  the  surviving  defendant  or  defendants." 

Several  important  decisions  have  been  made  relative  to  the  con- 
struction of  this  section,  and  the  practice  under  it,  which  it  is  pro- 
per  here  to  state. 

The  section  extends  only  to  personal  actions.  When  in  a  writ 
of  right,  therefore,  the  defendant  died,  without  having  appeared, 
it  was  held  that  the  court  had  no  authority  to  make  the  heirs  par- 
ties ;  and  also  that  a  writ  of  error  would  lie,  upon  this  ground,  to 
reverse  a  judgment  entered  against  them  by  default  for  want  of  a 
plea,  in  the  original  action,  after  having  been  made  parties  by  rule 
of  court.     7  Wheat.  630,     See,  also,  6  Wheat.  260. 

The  executor  or  administrator  is  entitled  to  come  in,  instanter, 
and  make  himself  a  party,  upon  motion.  3  Cranch,  193.  206. 
If  upon  application  for  this  purpose,  his  representative  character 
is  contested,  he  must  establish  it  by  the  production  of  his  letters 
testamentary,  or  of  administration ;  but  after  the  order  for  his  ad- 
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mission  as  a  party,  it  is  too  late  to  question  his  right  of  represen- 
tation, lb.  If  the  executor  or  administrator  of  the  deceased  party 
omitSt  voluntarily,  to  make  himself  a  party,  the  surviving  party  is 
then  entitled  to  a  scire  facias  against  him,  to  enable  the  court  "  to 
render  judgment  against  the  estate  of  the  deceased  party,  in  the 
same  manner  as  if  the  executor  or  administrator  had  voluntarily 
made  himself  a  party  in  the  suit."  lb.  The  right  to  a  continuance 
to  the  next  term  is  given  to  the  executor  or  administrator  for  the 
purpose  of  affording  him  time  to  prepare  for  the  proper  manage- 
ment of  the  suit,  and  does  not  extend  to  the  other  party.  lb.  See, 
also,  1  Paine,  483. 

In  the  case  of  McCoul  v.  Lekamp*s  administratrix^  (2  Wheat. 
Ill,)  the  plaintiff  having  died  after  issue  joined,  his  administratrix 
resorted  to  a  proceeding  by  scire  facias  for  the  removal  of  the  ac- 
tion. While  the  suit  was  pending,  the  administratrix  married : 
which  fact  being  pleaded,  puis  darrein  continuance,  the  suit  was 
held,  upon  common  law  principles,  to  have  abated.  A  new  scire 
facias  was  then  sued  out  in  the  name  of  the  administratrix  and 
her  husband,  &c.  and  a  recovery  was  obtained  in  the  original 
suit.  Upon  error  to  reverse  this  judgment,  one  of  the  questions 
was,  whether  the  second  scire  facias  was  authorized  by  the  above 
recited  section  of  the  judicial  act ;  and  it  was  held  that  the  abate- 
ment of  the  first  scire  facias  did  not  in  anv  manner  afitsct  the  ori- 
ginal  suit ;  but  that  after  such  abatement,  the  administratrix,  toge- 
ther with  her  husband,  had  the  same  right  to  institute  a  new  pro- 
ceeding by  scire  faciast  as  she  alone,  while  so&,  had  to  institute 
the  first. 

In  the  case  of  Hatch  v.  Eustis,  (i  Gall.  160,)  the  defendant  hav- 
ing died  after  verdict  and  before  judgment,  his  administrator  was 
brought  in  by  scire  facias  ;  and  a  judgment  passed  in  favor  of  the 
plaintiff.  Upon  this  judgment  an  execution  was  issued  and  returned 
nulla  bona  testatoris.  Afterwards  a  scire  facias  was  brought  to 
revive  the  judgment  against  the  administrator.  Held,  that  the  de- 
fendant was  not  precluded  from  pleading  no  assets.  The  court 
also  took  occasion  to  express  strong  doubts,  whether,  before  issu- 
ing his  execution  upon  the  original  judgment,  the  plaintiff  ought 
not  to  have  sued  out  a  second  scire  facias,  to  afford  the  adminis- 
trator an  opportunity  to  plead  to  the  want  of  assets  or  other  mat- 
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tcr  of  defence,  which  an  executor  may  plead  to  a  scire  faciat 
brought  upon  a  final  judgment  against  his  testator. 

3.  Security  for  Costs. 

In  the  Circuit  Court  for  the  Southern  District  of  New- York, 
this  subject  is  regulated  by  rule,  as  follows : 

*'  If  the  plaintiff  at  the  commencement  of  the  action  be,  or  pend- 
ing the  same  become  a  non-resident  of  the  state,  or  if  on  demand 
in  writing  by  the  defendant's  attorney,  notice  in  writing  of  his 
residence  shall  not  be  given,  the  defendant  may,  on  proof  of  such 
non-residence,  or  failure,  enter  a  rule  of  course,  that  the  plaintiff 
give  security  for  the  defendant's  costs,  within  ten  days  after  ser- 
vice of  a  notice  of  the  rule,  or  be  non-prossed,  which  security 
shall  be  a  bond  filed  in  the  clerk's  office,  duly  executed  by  some 
sufficient  person  residing  within  the  district,  to  the  defendant,  in 
the  penalty  of  one  hundred  dollars,  (unless  a  larger  penalty  shall 
be  directed  by  the  court,)  with  a  condition  that  if  the  plaintiff  shall 
discontinue  his  action,  or  it  be  dismissed  or  non-prossed,  or  judg- 
ment pass  against  him  therein,  he  shall  pay  all  such  costs  as  shall 
be  adjudged  or  awarded  against  him  in  such  action.  And  the  suf- 
ficiency of  the  said  security  may  be  excepted  to,  and  such  secu- 
rity shall  justify  before  the  clerk,  witfiin  the  respective  periods, 
and  in  like  manner  as  is  the  practice  with  respect  to  special  bail. 
And  on  failure  of  giving  such  security,  or  in  default  of  such  justi- 
fication, and  on  due  proof  of  the  service  of  notice  of  such  rule, 
and  of  any  such  default,  a  judgment  of  non-pros  may  be  entered. 

**  When  a  suit  shall  be  commenced  for  any  such  non-resident, 
and  also  when  at  any  time  pending  the  action,  the  plaintiff  shall 
remove  out  of  the  district,(a)  and  the  attorney  shall  thereafter 
proceed  in  such  suit,  without  such  security  being  given,  he  shall, 
in  either  case,  be  deemed  to  have,  become  security  for  costs  to  an 
amount  not  exceeding  one  hundred  dollars.  Provided  that  this 
rule  shall  not  apply  where  one  of  several  plaintiffs  resides  whhin 
the  district."     Rules  53,  54,  91. 

By  Rule  64,  (see  Appendix,)  of  the  District  Court  of  the  Norlh- 

(«)  There  is,  it  will  be  perceiTed,  an  incongruity  in  these  rules,  in  first  providing 
for  the  case  of  non-residence  within  the  ttaie,  and  afterwards  within  the  dUtriet. 
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em  District  of  New- York,  which  is  also  the  rule  of  the  Circuit 
Court,  the  provisions  relative  to  this  subject  coutained  in  the  Re< 
vised  Statutes  of  New-York,(a)  are  expressly  adopted. 

4.  Notices  to  the  adverse  partly — Service  thereof — Agents, 

In  the  national  courts  for  the  two  districts  of  New- York,  these 
subjects  are  regulated  by  rules  of  courts ;  and  it  is  presumed  also 
in  the  courts  for  the  other  districts  of  the  Union. 

The  rules  of  the  courts  for  the  Southern  District  are  too  numer- 
ous for  insertion  here.  For  those  of  the  court  for  the  Northern 
District  of  New- York,  see  Appendix,  Rules  4,  5,  6,  7|  8,  9,  10, 
33,  52,  54,  59. 

The  rules  of  the  courts  for  the  Southern  District,  authorize  a 
service  upon  the  agent,  or  where  none  has  been  appointed,  by  af- 
fixing in  the  clerk's  office,  in  all  cases  in  which  the  attorney,  d&c. 
of  the  adverse  party  does  not  reside  in  the  city  of  New- York.  By 
the  rule  of  the  District  Court  for  the  Northern  District,  such  ser* 
vice  is  permitted  only  when  the  attorneys,  &&  of  the  adverse  par- 
ties do  not  reside  within  forty  miles  from  each  other.  Appendix, 
Rule  5. 

By  the  rules  of  the  courts  for  the  Southern  District,  service  may 
be  made  upon  a  party  who  prosecutes  or  defends  in  person,  unless 
he  is  an  attorney  of  the  court  residing  in  the  city  of  New- York, 
by  affixing  the  notice  in  the  clerk's  office. 

The  rule  of  the  District  Court  for  the  Northern  District  requires, 
in  such  case,  either  a  personal  service,  or  a  transmission  by  mail ; 
or,  under  certain  circumstances,  a  delivery  to  the  jailer,  or  the 
sheriff*  or  one  of  his  deputies ;  in  conformity  with  the  practice  of 
the  Supreme  Court  of  the  state.    Appendix,  Rule  10. 

5.  Affidavits. 

Affidavits  to  be  read  in  the  courts  of  the  United  States  can  be 
regularly  taken  only  before  either  a  judge  of  the  United  States,  or 
a  commissioner  appointed  for  that  purpose  by  the  court,  in  pursu- 
ance of  the  acts  of  Congress.    See  ante,  p.  56. 

(a  Vol.  2,  630. 
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SECTION  Till. 

OF  THE  B£M0VAL  OF  CAUSES  FROM  THE  STATE  COURTS. 

The  twelfth  section  of  the  judicial  act,  providing  for  the  removal 
of  causes  under  certain  circumstances,  from  the  state  to  the 
national  courts,  has  already  been  recited  at  length,  and  the  third 
section  of  the  act  of  March  2,  1833,  containing  a  like  provision 
relative  to  another  description  of  cases,  has  been  summarily  stated, 
in  treating  of  the  jurisdiction  of  the  Circuit  Courts.  Ante  p.  59t  ei 
seq,  which  see.  Several  judicial  decisions  relating  to  ihe  jurisdic' 
Hon  conferred  by  this  section  have  also  been  stated.  Ante  p.  78, 
ei  seq,  which  see. 

The  provisions  in  question,  it  will  be  recollected,  designate  four 
distinct  classes  of  cases  in  which  this  right  of  removal  may  be 
exercised,  provided  the  matter  in  dispute  exceeds  the  sum  or  value 
of  five  hundred  dollars,  exclusive  of  costs ;  viz  : 

1.  Suits  by  a  citizen(a)  against  an  alien: 

2.  Suits  by  a  citizen  of  the  state  where  the  suit  is  brought 
against  a  citizen  of  another  state : 

3.  Suits  between  citizens  of  the  same  state  concerning  the  title 
of  land,  in  which  the  party  petitioning  for  removal,  claims  under  a 
grant  from  a  state  other  than  that  in  which  the  suit  is  pending, 
and  his  adversary  claims  under  a  grant  from  the  state  in  which 
the  suit  is  pending : 

4.  Suits  against  any  officer  of  the  United  States  or  other  per- 
son for  or  on  account  of  any  act  done  under  the  revenue  laws  of 
the  United  States,  or  under  color  thereof,  or  for  or  on  account  of 
any  right,  authority  or  title  set  up  or  claimed  by  such  officer  or 
other  person  under  any  such  law  of  the  United  States. 

In  the  two  first  classes  of  cases,  the  right  of  removal  is  limited 
to  the  defendant ;  and  as  the  proceeding  in  these  cases  is  essenti- 
ally different  from  that  prescribed  in  the  other  descriptions  of 
cases,  it  is  proposed  to  treat  of  them  separately,  and  first  in  order. 

At  what  time  the  application  for  removal  must  he  made.]    In  the 
language  of  the  1 2th  section  of  the  judiciary  act,  the  defendant  may 

(a)  See  ante  p.  69. 
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•*  file  bis  petition,  at  the  time  of  entering  his  appearance  in  the  state 
court:"  and  according  to  the  judicial  construction  which  has  been 
given  to  this  clause,  he  is  strictly  limited  to  this  time.  Thus  when 
the  appearance  of  the  defendant  was  entered  in  September,  and 
in  February  following,  the  state  court  allowed  the  petition  to  be 
filed  nunc  pro  tunc,  as  of  September,  the  Circuit  Court  refused  to 
receive  the  cause,  upon  the  ground  that  it  could  take  jurisdiction 
only  where  the  order  for  removal  was  obtained  at  the  time  of  the 
defendant's  appearing,  and  that  the  permission  given  by  the  state 
court  to  file  the  petition  as  of  the  preceding  term  did  not  alter  the 
case.     Peters's  C.  C.  Rep.  44.    See,  also,  1  Paine,  410. 

But  though  the  correctness  of  this  construction  in  the  abstract,  has 
never  been  doubted,  yet  difficulties  have  arisen  in  its  practical  appli« 
cation.  In  the  case  of  Redmond  v.  Russel,  in  the  Supreme  Court 
of  New- York,  (12  Johns.  153,)  the  defendant  put  in  special  bail 
after  the  expiration  of  the  term  at  which  the  capias  against  him 
was  returnable,  viz.  on  the  3d  of  September.  On  the  6th  of  the 
same  month,  the  defendant's  attorney  gave  notice  to  the  plaintifPs 
attorney,  that  he  should  petition  the  court  at  the  next  term  for  a 
removal  of  the  cause  to  the  Circuit  Court  of  the  United  States, 
and  served  him  with  a  copy  of  the  petition ;  but  did  not  file  the 
petition  in  the  clerk's  office :  and  the  question  upon  the  motion  at 
the  next  term  was,  whether  the  defendant  had  complied  with  the 
provision  of  the  act  of  Congress,  requiring  him  to  •*  file  his  petition 
at  the  time  of  entering  his  appearance."  A  majority  of  the  court 
were  of  the  opinion  that  he  had  not ;  but  that  he  ought  to  have  liter- 
ally filed  hia  petition  in  the  clerk's  office  on  the  day  upon  which  he 
entered  special  bail ;  and  on  that  ground  alone  denied  his  petition. 
Two  of  the  judges  however  dissented  from  the  decision  ;  being  of 
opinion  that  the  appearance  spoken  of  in  the  act  of  Congress,  was 
an  actual  personal  appearance,  and  in  open  court ;  and  that,  as  the 
defendant  had  then  for  the  first  time  appeared  in  this  manner,  ho 
was  entitled  to  have  his  cause  removed.  I  am  not  apprised  that 
this  decision,  or  the  grounds  of  it  have  since  been  questioned  in  the 
court  in  which  it  occurred,  and  it  will  probably  continue  to  be  ob- 
served  as  a  rule  by  the  courts  of  New-York.  But  whether  the 
construction  of  the  act  assumed  by  the  court  was  a  sound  one, 
appears  to  be  at  least  questionable.    For  my  owh  part,  I  cannot 

38 
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concur  entirely  in  the  views  of  the  subject  taken  either  by  the 
majority  or  minority  of  the  judges.  It  may,  I  think,  well  be 
doubted,  whether  Congress  contemplated  \\\e  filing  of  the  petition 
under  any  circumstances  out  of  court.  The  language  of  the 
act  is,  if  the  defendant  shall,-  at  the  time  of  entering  his  appearance 
in  such  state  court,  **  file  a  petition  for  the  removal,"  &c.  ^  and 
offer  good  and  sufficient  surety,"  &c.  "  it  shall  be  the  duty  of  the 
state  court  to  accept  the  sctrety,  and  proceed  no  further  in  the 
cause."  The  filing  of  the  petition  and  the  offer  of  security  seem, 
therefore,  clearly,  to  be  here  treated  as  simultaneous  acts:  and  if 
so,  then  as  one  of  these  acts  from  its  nature  can  be  done  only  in 
open  court,  it  follows  that  the  other  is  also  to  be  performed 
in  open  court.  This  indeed  is  the  view  of  the  subject  taken  by  the 
minority  of  the  court.  But  the  conclusion  which  they  draw  from 
it,  viz:  that  "  the  appearance  which  the  statute  speaks  of,"  must 
be  an  appearance  in  open  court,  and  *^  nof  the  mere  entering  of 
bail"  is  by  no  means  satisfactory.  On  the  contrary,  with  respect 
of  all  those  states,  as  in  New- York,  in  which  the  English  practice 
relative  to  the  mode  of  effecting  an  appearance  by  the  defendant 
prevailed,  the  putting  in  of  special  bail,  in  cases  where  it  was  re- 
quired, was,  it  is  apprehended,  precisely  that  act  which  Congress 
intended  to  designate  by  the  phrase  '*  entering  his  appearance." 

Nor  does  this  construction  involve  any  inconsistency  or  serious 
inconvenience.  The  apparent  difficulty  in  the  case  under  consi- 
deration, arose  wholly  from  the  circumstance  that  the  defendant 
had  availed  himself  of  the  rule  of  practice  in  the  court  in  which 
he  was  prosecuted,  permitting  him  to  defer  entering  his  appear- 
ance, by  putting  in  special  bail,  until  after  the  term  at  which  the 
process  against  him  was  returnable ;  instead  of  performing  this 
act  during  term,  as  he  might  have  done.  Had  he  adopted  this 
course,  his  right  to  have  his  cause  removed  would  have  been  in- 
contestable. But  having  suffered  this  opportunity  to  pass  unim- 
proved, and  having  entered  his  appearance  at  a  time  when  the 
court  was  not  in  session,  and  when  therefore  the  concomitant  acts 
required  of  him  to  effect  a  removal  of  his  cause  could  not  be  per- 
formed, he  was  justly  considered  as  having  lost  the  power  of  re- 
moval by  neglect.  It  is  true  that  the  process  may  sometimes  be 
served  so  late  iu  the  term,  as  not  to  afford  sufficient  time  to  the 
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derendant  to  give  the  required  noUce(rt)  to  the  plaintiff  of  his  in- 
tention to  petition.  But  in  such  extraordinary  cases,  the  de- 
fendant might,  with  propriety,  and  doubtless  would,  be  relieved 
from  embarrassment,  by  an  order  to  stay  proceedings  until  the 
next  term. 

It  has  been  held  not  to  be  necessary  where  there  are  several  de- 
fendants that  they  should  all  petition  for  the  removal  of  the  cause 
at  the  same  time  :  but  that  when  their  appearance  is  entered  in  the 
state  courts  at  different  times,  they  may  successively  present  their 
petitions  for  removal ;  and  if  eventually  all  the  defendants  should 
not  petition,  the  cause,  as  against  those  who  have  petitioned  and 
obtained  a  removal,  may  be  remanded  to  the  state  court.  1 
Paine,  410. 

The  circumstances  that  an  exception  has  been  entered  to  the 
special  bail,  does  not  affect  the  defendant's  right  to  remove  the 
suit.     1  Caines,  248. 

In  an  action  of  ejectment,  if  the  landlord,  being  an  alien,  is  ad- 
mitted to  defend  after  judgment,  by  default  against  the  casual  ejec- 
tor, he  is  in  season  to  petition  for  a  removal ;  for  it  is  then  that 
he  first  appears.  4  Johns.  Rep.  493.  And  it  was  held  by  a 
majority  of  the  court  in  this  case,  that  he  was  entitled  to  such 
removal,  notwithstanding  that  by  a  statute  of  the  state,  the  judg- 
ment against  the  casual  ejector  is  to  remain,  when  the  landlord  is 
let  in  to  defend. 

In  the  fourth  class  of  cases,  provided  for  by  the  act  of  1833,  the 
petition,  as  we  have  seen,  is  to  be  presented  to  the  Circuit  Court  ; 
and  this  may  be  done  *'  at  any  time  before  trial  *' 

In  what  form  and  manner  the  application  for  a  removal  must 
hemadeJ]  In  the  first  and  second  descriptions  of  cases,  a  petition  is 


(a)  In  the  case  under  comment  in  the  text,  it  is  remu-ked  by  the  learned  jadge 
who  delivers  tho  opinion  of  the  minority  of  the  court,  that  the  *'  statute  does  not 
require  notice  to  be  given*'  of  the  presentation  of  the  petition.  This  is  true  of  the 
express  terms  of  the  act.  But  independently  of  the  impropriety,  upon  general  prin- 
ciples of  permitting  such  a  proceeding  to  be  conducted  ex  parte,  it  can  hardly  be 
doubted,  thai  it  is  competent  for  the  state  courts  by  general  rules  to  require  a  pre. 
Tioua  notice ;  and  according  to  the  established  practice  of  the  courts  in  Ncw-Yurk| 
notioe  must  be  gi^B  af  alt  spcAuol  mJligns  in  cauMs  ptodiagi 
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to  be  presented  to  the  state  court,  stating  the  ground  upon  which 
the  right  of  removal  is  claimed  :  as  that  the  defendant  is  an  alien 
and  the  plaintiff  a  citizen  of  the  United  Stales ;  or  that  the  plain- 
tiff is  a  citizen  of  the  state  in  which  the  suit  is  brought,  and  the  de- 
fendant a  citizen  of  another  state ;  and  that  the  matter  in  dispute 
exceeds  the  sum  or  value  of  five  hundred  dollars.  The  statenoent 
of  the  grounds  of  removal  must  be  positive  and  unequivocal. 
Thus  it  is  not  sufficient  for  the  defendant  to  state  that  he  is  a  reit- 
deni  of  another  state.  He  must  aver  that  be  is  a  citizen  of  ano- 
ther state.    3  Johns.  Rep.  145. 

It  has  however  been  held,  that  when,  in  an  action  sounding  in 
damages,  the  plaintiff  had  laid  his  damages  at  more  than  five  hun- 
dred dollars,  and  the  defendant  had  been  held  to  bail  upon  the  af* 
fidaviiqf  the  plaintiffs  in  more  than  that  sum,  this  was  sufficient 
proof  that  the  cause  involved  the  requisite  amimnt  2  Wash.  C. 
C.  Rep.  463. 

The  petition  should  be  verified  upon  o|ith,  and  a  copy  of  it,  to- 
gether with  a  notice  of  the  time  and  place  of  its  presentation,  (as 
of  any  other  special  motion,)  should  be  served  upon  the  attorney 
of  the  adverse  party. 

Of  the  security  required  by  the  act  of  the  petitioner,  that  he 
will,  on  the  first  day  of  the  next  session  of  the  Circuit  or  District 
Court  to  which  the  removal  is  to  be  made  enter  therein  copies  of 
the  process  against  him  ;  that  he  will  appear  therein  ;  and,  (if  spe- 
cial bail  was  originally  required,)  that  he  will  enter  special  bail  in 
the  cause ;  it  can  only  be  said  in  general,  that  it  must  be  such  as 
is  satisfactory  to  the  state  court.  It  ought  doubtless  to  be  a  bond 
to  the  plaintiff,  with  at  least  one  sufficient  surety  ;  the  penalty  of 
which,  especially  in  bailable  actions,  it  is  presumed  should  be  suf- 
ficient to  cover  the  whole  demand  of  the  plaintiff;  since  the  bail 
in  the  state  court  are  to  be  absolutely  discharged  upon  the  allow- 
ance of  the  petition  for  removal.  Perhaps  it  is  to  be  inferred  from 
the  language  of  the  act,  (*'  it  shall  be  the  duty  of  the  state  court 
to  accept  the  surety,^  &c.,)  that  the  state  court  ought  to  retain  the 
custody  of  the  bond,  to  be  delivered  over  to  the  plaintiff  for  prose- 
cution, in  the  event  of  the  non-performance  of  its  condition  by  the 
defendant.  If  this  is  not  the  true  construction  of  the  act,  then  it  is 
to  be*delivered  to  the  plaintiff.    The  order  to  be  entered  is,  that 
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the  security  oficred  be  accepted  ;  that  the  caune  be  removed  to 
the  Circuit  (or  District)  Court  of  the  United  States,  in  and  for  the 

district  of ;  and,  if  bail  has  been  put  in,  that  the  bail  of  the 

defendant  be  discharged.  Such  order  being  entered,  all  further 
proceedings  in  the  cause  are  suspended  until  the  next  session  of 
the  court  to  which  the  removal  is  directed  to  be  made ;  at  which 
time  a  certified  copy  of  the  order  of  removal  and  of  the  process 
by  which  the  defendant  was  brought  into  the  state  court,  must  be 
produced  in  the  national  court;  upon  the  reading  and  filing  whereof, 
it  will  be  ordered  by  that  court  that  the  cause  be  entered  therein. 
If  bail  has  been  entered,  or  was  requisite  in  the  state  court,  it  must 
be  put  in  also  in  the  national  court,  within  such  time  as  is  allowed 
for  that  purpose  by  the  rules  of  the  court. 

As  it  regards  the  third  and  fourth  descriptions  of  suits  which 
may  be  removed  from  the  state  to  the  national  courts,  viz :  those 
between  citizens  of  the  same  state,  claiming  title  to  lands  under  ad- 
verse  grants,  the  one  from  the  state  in  which  the  suit  is  brought, 
and  the  other  from  some  other  state,  and  involving  an  amount  ex- 
ceeding five  hundred  dojlars,  exclusive  of  costs;  and  those  against 
any  ofllicer  of  the  United  States  or  other  person  for  or  on  account 
of  any  act  done  under  the  revenue  laws  of  the  United  States,  or 
under  color  thereof,  or  for  or  on  account  of  any  right,  authority  or 
title  set  up  or  claimed  by  such  ofiicer  or  other  person,  under  any 
such  law  of  the  United  States,  the  directions  of  the  acts  themselves 
are  so  ample  and  explicit,  as  to  leave  no  great  difficulty  in  their 
practical  application. 

Upon  the  question  what  shall  be  considered  as  constituting  grants 
from  diflerent  states,  the  decisions  that  have  been  made,  have  al- 
ready been  stated,  ante,  p.  88,  which  see.  Relative  to  another 
restrictive  clause  in  the  act,  I  have  not  met  with  any  decision. 
The  action  in  order  to  be  the  subject  of  removal,  must  be  one 
in  which  the  title  "  to  lands  is  concerned.^  It  does  not  appear  from 
any  reported  case,  which  I  have  been  able  to  find,  that  any  suit  of 
this  nature  has  been  removed,  which  was  not  brought  for  the  re- 
covery  of  lands  thus  claimed.  But  the  language  employed  seems 
to  have  been  intended  to  embrace  all  suits  essentially  depending 
upon  such  conflicting  grants  $  as  for  example  trespass  qtiare  clau- 
sum  fregitf  in  which  the  plea  of  title  is  interposed. 
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This  description  of  causes  may  be  removed,  as  will  be  seen,  at 
any  time  before  trials  and  at  the  instance  of  either  party ^  provided 
he  stands  in  the  prescribed  predicament. 

The  object  of  ihc  motion  is,  in  the  first  place,  to  require  the  op- 
posite party  to  "inform  the  court  whether  he  claims  v.  right  or 
title  to  the  land  under  a  grant  from  the  state  in  which  the  suit  is 
pending."  If  he  admits  that  he  so  claims,  the  party  moving  ••  may 
then,  on  motion,  remove  the  cause  for  trial,''  &c.,  &c. ;  but  if,  on 
the  other  hand,  he  refuses  to  give  the  information  required,  he  is 
to  be  precluded  from  pleading  or  giving  in  evidence  of  such  grant. 

The  whole  design  may,  however,  it  is  presumed,  be  embraced 
by  one  motion.  The  motion  may  doubtless  be,  (upon  notice  to 
that  effect,)  that  the  adverse  party  inform  whether,  &c. ;  and  if 
he  shall  inform  that  he  claims,  &c.,  that  then  the  cause  be  re- 
moved, &CC. ;  but  if  he  shall  refuse  to  inform,  &c.,  that  then  be 
shall  not  be  allowed,  &c. 

When  the  removal  is  ordered  at  the  instance  of  the  defendant, 
such  removal  is,  by  the  act,  to  be  "  under  the  same  regulations  as 
in  the  before  mentioned  case  of  the  removal  of  a  cause  by  an  alien.'' 
This  provision  doubtless  refers  to  the  security  to  be  given  by  the 
defendant  for  entering  in  the  Circuit  Court,  on  the  first  day  of  its 
session,  copies  of  the  process  against  him,  and  for  his  appearing 
and  entering  special  bail  in  the  cause,  if  requisite. 


PART     III. 

OF  THE  PRACTICE  OF  THE  DISTRICT  COURTS 
IN  ADMIRALTY  AND  AT  COxMxMON  LAW,  IN  CASES 
OF  SEIZURE. 


PRELIMINARY    REMARKS. 

By  the  judicial  act,  the  District  Courts  arc  invested  with  exclu- 
sive original  cognizance  of  all  civil  causes  of  admiralty  and  mari- 
time jurisdiction,  including  all  seizures  under  laws  of  impost,  nav- 
igation and  trade  of  the  United  States,  where  the  seizures  are 
made  on  waters  which  are  navigable  from  the  sea  by  vessels  of 
ten  or  more  tons  burden,  within  their  respective  districts  as  well 
as  upon  the  high  seas ;  and  also  of  all  seizures  on  land,  or  other 
waters  than  as  aforesaid,  made  under  the  laws  of  the  United  States. 
According  to  the  judicial  constructions  which  at  an  early  period 
were  given  to  this  enactment,  seizures  of  the  first  above  mentioned 
description  are  of  admiralty  jurisdiction,  and  those  of  the  second 
description  of  common  law  jurisdiction. 

The  judicial  proceedings  in  these  cases  are  instituted  and  carried 
on  under  the  authority,  and  in  the  name  of  the  United  States,  by 
public  officers,  (attorneys  of  the  United  States,)  appointed  for  this 
purpose- 

Admiralty  jurisdiction  was  first  exercised  in  this  country  by 
vice-courts  of  admiralty,  deriving  their  powers  from  the  commis- 
sions under  which  they  acted,  and  from  acts  of  parliament. 

During  the  revolution  and  until  the  adoption  of  the  federal  con- 
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stitution,  the  branch  of  jurisdiction  was  exercised  by  the  state  courts 
of  admiralty  instituted  for  that  purpose. 

At  the  first  session  of  Congress  under  the  constitution,  it  was* 
as  we  have  seen,  temporarily  provided  that  the  forms  and  modes 
of  proceeding  in  causes  of  admiralty  and  maritime  jurisdiction, 
should  be  according  to  the  course  of  the  civil  law.  And  by  the 
permanent  act  commonly  known  as  the  process  act,  of  May  2, 
1792,  (vol.  2,  p.  200,  §  2,)  it  was  enacted  that  the  forms  of  proceed- 
ing  in  suits  in  admiralty  and  maritime  jurisdiction  should  be  ac- 
cording to  the  principles,  rules  and  usages  which  belong  to  courts 
of  admiralty  as  contradistinguished  from  courts  of  common  law, 
except  so  far  as  had  been  provided  by  the  judicial  act  ;(a)  subject 
however  to  such  alterations  and  additions  as  the  courts  shall 
deem  expedient,  or  such  regulations  as  the  Supreme  Court  should 
think  proper,  from  time  to  time,  by  rule  to  prescribe. 

No  reason  is  perceived  for  the  supposition  that  by  the  reference 
contained  in  the  act  of  1789,  to  the  civil  law,  Congress  intended 
to  change  the  accustomed  modes  of  proceeding  which  had  pre* 
vailed  in  the  colonial,  and  subsequently  in  the  state  courts  of  ad- 
miralty ;  nor,  that  by  the  reference  in  the  process  act  of  1792,  to 
the  usages  of  courts  of  admiralty,  it  was  intended  to  prescribe 
difierent  modes  of  procedure  from  these  contemplated  by  the  for- 
mer act.  The  antecedent  practice  had  been  in  substantial  confor- 
mity with  the  civil  law,  and  especially  in  the  important  particular, 
(which  it  is  probable  Congress  had  cMefly  in  view,)  of  the  form  of 
trial.  But  certain  forms  and  usages,  originally  peculiar  to  the 
common  law,  had  been  adopted  by  the  British  courts  of  admiralty, 
and  thence  engrafted  in  our  own ;  and  it  was  probably  with  a  view 
to  this  circumstance,  and  fur  the  express  purpose  of  legalizing 
these  modifications  of  the  civil  law  forms  of  procedure,  that  a  di(^ 
ferent  phraseology  was  employed  in  the  latter  act.(ft)  With  the 
exception  of  procfeedings  on  seizures  under  the  laws  of  impost, 
navigation,  and  trade,  (which,  as  will  be  seen  in  the  sequel,  are,  to 
a  considerable  extent,  regulated  by  the  collection  act  of  1799,)  and 

(«)  The  proTimoni  of  Uie  judicial  met  here  refened  to  reUto  to  the  mode  <^pRxif 
and  to  appeals. 

(b)  See  Munro  v.  Atmida,  10  Wheat.  473. 
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proceedings  in  rem,  for  the  recovery  of  seamen's  wages,  (which 
to  some  extent  are  also  prescribed  by  the  act  of  1790,  for  the  regu« 
lation  and  government  of  seamen,  &c.)  the  admiralty  jurisdiction 
has  been  left  to  be  carried  into  effect  with  no  other  legislative  di- 
rection than  what  was  implied,  ex  vi  termini,  by  its  designation  as 
such,  and  the  injunctions  above  mentioned,  contained  in  the  acts 
of  1789  and  1792. 

Actions  in  admiralty  are  either  in  rem,  against  the  thing ;  or 
in /personam,  against  the  person. 

The  party  instituting  the  suit  is  called  the  Libellant 

Where  the  action  is  in  rem,  it  is  entitled  in  the  name  of  the  libel- 
lant against  the  thing  libelled  ;  and  he  who  appears  and  is  admit- 
ted to  defend,  is  called  the  Claimant.  When  the  suit  is  in  person- 
am, the  person  against  whom  it  is  brought,  is  called  the  Repon- 
dent. 

The  officers  of  court  by  whom  proceedings  in  admiralty  arc 
conducted  in  behalf  of  suitors,  are  denominated  Proctors  and  Ad- 
vocates, (names  borrowed  from  the  civil  law,)  corresponding  with 
attorneys  and  counsellors  in  courts  of  common  law. 

The  descriptions  of  actions  of  which  it  is  proposed  here  to  treat, 
are  suits  in  rem,  prosecuted  in  the  name  and  under  the  authority  of 
the  United  States  by  the  attorney  of  the  United  States  for  the  dis- 
trict in  which  the  action  is  brought ;  and  they  are  instituted,  some- 
times on  the  admiralty  side,  and  sometimes  on  the  common  law 
side  of  the  court,  according  to  circumstances. 

With  these  explanatory  observations  I  proceed  to  the  considera- 
tion of  the  particular  subject  indicated  by  the  title  to  this  chapter. 
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8titution>  the  branch  of  jurisdiction  was  exercised  by  the  state  courts 
of  admiralty  instituted  for  that  purpose. 

At  the  first  session  of  Congress  under  the  constitution,  it  was* 
as  we  have  seen,  tennporarily  provided  that  the  forms  and  modes 
of  proceeding  in  causes  of  admiralty  and  maritime  jurisdiction, 
should  be  according  to  the  course  of  the  civil  law.  And  by  the 
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of  admiralty  as  contradistinguished  from  courts  of  common  law, 
except  so  far  as  had  been  provided  by  the  judicial  act  ;(a)  subject 
however  to  such  alterations  and  additions  as  the  courts  shall 
deem  expedient,  or  such  regulations  as  the  Supreme  Court  should 
think  proper,  from  time  to  time,  by  rule  to  pres3nbe. 

No  reason  is  perceived  for  the  supposition  that  by  the  reference 
contained  in  the  act  of  1789,  to  the  civil  law.  Congress  intended 
to  change  the  accustomed  modes  of  proceeding  which  had  pre- 
vailed  in  the  colonial,  and  subsequently  in  the  state  courts  of  ad- 
miralty ;  nor,  that  by  the  reference  in  the  process  act  of  1792,  to 
the  usages  of  courts  of  admiralty,  it  was  intended  to  prescribe 
different  modes  of  procedure  from  these  contemplated  by  the  for- 
mer act.  The  antecedent  practice  had  been  in  substantial  confor- 
mity with  the  civil  law,  and  especially  in  the  important  particular, 
(which  it  is  probable  Congress  had  c'.iefly  in  view,)  of  the  form  of 
trial.  But  certain  forms  and  usages,  originally  peculiar  to  the 
common  law,  had  been  adopted  by  the  British  courts  ofadmiraltVy 
and  thence  engrafted  in  our  own ;  and  it  was  probably  with  a  view 
to  this  circumstance,  and  for  the  express  purpose  of  legalizing 
these  modifications  of  the  civil  law  forms  of  procedure,  that  a  dil^ 
ferent  phraseology  was  employed  in  the  latter  act.(ft)  With  the 
exception  of  procifeedings  on  seizures  under  the  laws  of  impost, 
navigation,  and  trade,  (which,  as  will  be  seen  in  the  sequel,  are,  to 
a  considerable  extent,  regulated  by  the  collection  act  of  1799,)  and 

(«)  The  proTisioiM  of  the  jadicial  act  here  roferrad  to  leUto  to  the  mode  of  proof 
and  to  appeals. 

(6)  See  Munro  v.  Almida,  10  Wheat.  473. 
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to  some  extent  are  also  prescribed  by  the  act  of  1790,  for  the  rega« 
lation  and  government  of  seamen,  &c.)  the  admiralty  jurisdiction 
has  been  left  to  be  carried  into  effect  with  no  other  legislative  di- 
rection than  what  was  implied,  ex  vi  terminiy  by  its  designation  as 
such,  and  the  injunctions  above  mentioned,  contained  in  the  acts 
of  1789  and  1792. 

Actions  in  admiralty  are  either  in  rem,  against  the  thing ;  or 
in  personam,  against  the  person. 

The  party  instituting  the  suit  is  called  the  Libellant 

Where  the  action  is  in  rem,  it  is  entitled  in  the  name  of  the  libel- 
lant against  the  thing  libelled ;  and  he  who  appears  and  is  admit- 
ted to  defend,  is  called  the  ClaimanU  When  the  suit  is  in  person- 
anif  the  person  against  whom  it  is  brought,  is  called  the  Repon- 
dent. 

The  officers  of  court  by  whom  proceedings  in  admiralty  arc 
conducted  in  behalf  of  suitors,  are  denominated  Proctors  and  Ad' 
vocatest  (names  borrowed  from  the  civil  law,)  corresponding  with 
attorneys  and  counsellors  in  courts  oF  common  law. 

The  descriptions  of  actions  of  which  it  is  proposed  here  to  treat, 
are  suits  in  rem,  prosecuted  in  the  name  and  under  the  authority  of 
the  United  States  by  the  attorney  of  the  United  States  for  the  dis- 
trict in  which  the  action  is  brought ;  and  they  are  instituted,  some- 
times on  the  admiralty  side,  and  sometimes  on  the  common  law 
side  of  the'court,  according  to  circumstances. 

With  these  explanatory  observations  I  proceed  to  the  considera- 
tion of  the  particular  subject  indicated  by  the  title  to  this  chapter. 
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CHAPTER  I. 

OF    THE    SEIZURE. 

Judicial  proceedings  in  rem  for  the  purpose  of  eoforcing  a  for- 
feiture can  be  instituted  only  in  pursuance  of  a  previous  seizure  of 
the  thing  to  be  proceeded  against  It  is  by  virtue  of  the  seizure 
that  the  thing  is  brought  within  the  reach  of  the  process  of  the 
court,  and,  constructively  into  its  possession ;  when,  and  not  be* 
fore,  judicial  cognizance  attaches.  T/ie  AnUf  9  Cranchy  289,  (3 
Condens.  Rep.  405.) 

1.  How  U  is  to  be  made* 

To  constitute  a  valid  seizure,  there  must  be  an  open,  visible 
possession  claimed,  and  authority  exercised  under  the  seizure. 

The  party  must  understand  that  he  is  dispossessed,  and  that  he 
is  no  longer  at  liberty  to  exercise  any  dominion  over  the  property. 
But  this  by  no  means  implies  the  necessity  of  employing  physical 
force,  where  there  is  a  voluntary  acquiescence  in  the  seizure  and 
dispossession.  If  the  party,  upon  notice,  agrees  to  submit,  and 
actually  submits,  to  the  command  and  control  of  the  seizor,  that 
is  sufficient.  The  Josepha  Segunda^  10  Wheat.  312,  (6  Condens. 
Rep.  111.)  No  record  or  memorandum  of  the  seizure  is  necessary. 
1  Gallis.  75. 

There  must  be  a  good  subsisting  seizure  at  the  time  the  action 
is  commenced  ;  and  the  jurisdiction  acquired  by  the  seizure  may 
be  lost  by  voluntary  discharge  or  abandonment,  and,  in  the  case 
of  a  vessel,  by  subsequent  escape  or  capture.  Hudson  et  al,  v. 
GuesHer,  4  Cranch,  293,  (2  Condens.  Rep.  109.) 

But  to  constitute  an  abandonment  after  seizure,  there  must  be 
an  unequivocal  act  of  restoration  or  dereliction.  The  Abby^  1 
Mason,  360. 
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The  practice  prevailing  in  courts  of  admiralty  of  proceeding 
to  the  condemnation  of  prizes  of  war  while  lying  in  the  ports  of 
foreign  neutral  nations,  has  been  held  to  be  applicable  also  to  muni- 
cipal seizures.  The  principle  on  which  the  practice  rests  in  cases 
of  capture  jure  belli  is,  that  the  prize,  when  in  a  neutral  port,  is 
in  the  possession  of  the  sovereign  of  the  captor ;  the  neutral  sove- 
reign having  no  right  to  divest  the  captor  of  his  possession,  because 
he  can,  by  himself  or  by  his  courts,  take  no  cognizance  of  the 
question  of  prize  or  no  prize :  and  this  principle  is  considered  to 
hold  good  in  cases  of  seizure  for  the  violation  of  municipal  regu- 
lations. Hudson  et  al  v.  Ouestier,  4  Cranch,  293,  (2  Condons, 
Rep.  109.)  And  it  makes  no  difference  that  the  seizure  was  be- 
yond the  territorial  limits  of  the  nation  of  the  seizor,  and  the  ves- 
sel carried  directly  to  the  neutral  port.  S.  C.  6  Cranch,  281,  (2 
Condons.  Rep.  874,)  overruling  the  principle  of  the  case  of  Roe  v. 
Himely,  4  Cranch,  241.  This  case  however  turned  upon  the 
efiect  of  a  decree  of  condemnation  by  a  French  court;  and  I  am 
not  aware  that  the  practice  sanctioned  by  it  in  respect  to  the 
courts  of  other  nations  where  it  prevails,  has  been  enforced  in 
our  own  courts  ;  but  their  right  to  adopt  it  is  strongly  intimated 
in  the  case  of  The  Rover ^  1  Gallis.  75. 

2.  By  whom  made. 

Officers  of  the  customs.']  By  the  70tb  section  of  the  act  to  regu- 
late the  collection  of  duties  on  imports  and  tonnage,  passed 
March  2,  1799,  (vol.  3,  p.  199,)  it  is  enacted  "  That  it  shall  be  the 
duty  of  the  several  officers  of  the  customs  to  make  seizure  of,  and 
secure,  any  ship  or  vessel,  goods,  wares  or  merchandize,  which 
shall  be  liable  to  seizure  by  virtue  of  this,  or  any  other  act  of  the 
United  States,  respecting  the  revenue,  which  is  now,  or  may  here- 
after be  enacted,  as  well  without,  as  within,  their  respective  dis- 
tricts.** And  by  the  27lh  section  of  the  previous  act  of  February 
18, 1793,  for  enrolling  and  licensing  ships  or  vessels  to  be  employed 
in  the  coasting  trade  and  fisheries,  and  for  regulating  the  same, 
(vol.  2,  p.  344.)  it  is  enacted  "  That  it  shall  be  lawful  for  any  officer 
of  the  revenue  to  go  on  board  of  any  ship  or  vessel,  whether  she 
shall  be  within  or  without  his  district,  and  the  same  to  inspect, 
search  and  examine^  and,  if  it  shall  appear  that  any  breach  of  the 


1 


808  ^P  'I^B  PRACTICE  OF  THE  DISTRICT  COURTS 

laws  of  the  United  States  has  been  committed,  whereby  such  ship 
or  vessel,  or  the  goods,  wares  and  merchandize,  on  board,  or  any 
part  thereof  is,  or  are,  liable  to  forfeiture,  to  make  seizure  of  the 
same." 

The  duty  enjoined  on  the  officers  of  the  customs  by  the  act  of 
1799,  it  will  be  seen,  is  limited  to  infractions  of  the  laws  **  respect- 
ing the  revenue.''  But  the  authority  conferred  on  these  offi- 
cers by  the  act  of  1793,  to  make  seizures  for  ''any  breach 
of  the  laws  of  the  United  States,"  has  been  understood  to  extend 
to  all  laws  denouncing  the  penalty  of  forfeiture.  Odson  v.  Hoyu 
3  Wheat  246,  (4  Condens.  Rep.  244.)     The  revenue  officers(a) 

(a)  By  the  act  of  March  3,  1799,  to  refriilate  the  collection  of  duties  on  imports 
and  tonnage,  (toI.  3,  p.  136),  which  repealed  all  former  acts,  on  the  same  subject, 
and  which  still  constitutes  the  basis  of  our  impost  system,  all  those  parts  of  the  Uni- 
ted States  which  border  on  the  sea  coast,  on  water  navigable  fiom  the  ocean,  and 
on  the  dominions  of  Great  Britain,  were  divided  into  conection  districts.     Many  of 
these  districts  have,  by  subsequent  acts,  been  subdivided.    For  each  of  them  a  col- 
lector is  ^>pointed ;  for  several  of  them  a  naval   officer  and  one  or  more  surveyors, 
and  for  others  one  or  more  surveyors  only  are  also  appointed.    These  officera  are  aQ 
designated  in  the  act  of  1799,  above  referred  to,  and  are  all  appointed  by  the  piesL 
dent  and  senate.    This  act,  (§  91,)  also-  requires  the  several  coUecton,  with  the  ap. 
probation  of  the  secretary  of  the  treasury,  to  employ  proper  persons  as    inspectors, 
weighers,  guagers  and  measurers,  at  the  several  porta  within  their  respective  dis- 
tricU.    And  by  the  7th  section  of  the  act  of  March  3, 1817,  (vol  6,  p.  244,)  made  per- 
petual by  the  act  of  March  6, 1822,  ch.  56,  the  several  collectors  are  authorized,  with 
the  approbation  of  the  secretary  of  the  treasury,  to  employ  such  number  of  persons 
as  he  shall  judge  necessary,  as  deputy  collectors,  who  are  declared  to  be  officers  of 
the  customs.    Collectors,  naval  officers,   surveyors  and  deputy  collectors   nnques. 
tionably,  fall  under  the  denominations,  as  used  indi^rently  in  the  acts  of  Congress, 
of  officers^  of  the  customs,  or  revenue  officers.    It  has  been  adjudged  that  inspec- 
tors are  also  included  under  this  denomination.     The    United   StiUew  v.  fi'eorv, 
1  Gail.  215.    Weighers,  guagers  and  measurers,  I  infer  are  not  included.    By  the, 
collection  act  of  1799,  above  referred  to,  the  president  is  empowered,  for  the  better 
securing  the  collection  of  the  duties  imposed  on  goods,  wares,  and  merchandize,  im- 
ported  into  the  United  SUtes,  and  on  the  tonnage  of  ships  or  vessels,  to  cause  to  be 
built  and  equipped  and  kept  permanently  in  commission  so  many  revenue  cutteiv, 
not  exceeding  ten,  as  may  be  necessary  to  be  employed  for  the  protection  of  the  reve- 
nue. (^97,  100.)     It  is  by  this  act  further  provided,  that  to  each  of  these  vessels 
there  shall  be  one  captain,  a  master  and  no  more   than  three  lieutenants,  or  mates, 
first  second  and  third.    These  officers  are  to  be  appointed  by  the  president;  and  it 
is  expressly  declared  that  they  shall  be  officers  of  the  revenue,  and  be  subject  to  the 
direction  of  such  coUectors  of  the  revenue,  or  other  officers  thereof,  as,  fixmi  time 
to  time,  shall  be  designated  for  that  purpose.    They  are  expressly  empowered  and  di- 
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of  the  Uuited  States  may  therefore  be  considered  as  specially 
charged  with  the  duty  of  making  seizures.  But  being  local,  resi- 
dent officers,  their  ability  to  execute  this  duty  is  necessarily  limited 
to  the  land  and  the  waters  adjacent  thereto. 

Commanders  of  armed  t>esselsJ\  Seizures  on  the  high  seas  for 
oflfences  against  laws  which  have  an  extra-territorial  operatioiH 
such  as  the  acts  prohibiting  the  slave  trade ;  acts  for  the  suppres* 
sion  of  piracy,  non- intercourse  and  embargo  acts,  and  the  like,  are 
generally  made  by  the  commanders  of  public  armed  vessels  under 
the  authority  of  acts  of  Congress,  or  in  pursuance  of  express  in- 
structions from  the  president  which  he  is  authorized  by  law  to 
give. 

Thus,  by  the  act  of  May  10,  1800,  in  addition  to  the  act  of  1794» 
for  the  suppression  of  the  slave  trade,  in  one  of  its  forms,  it  is  de- 
clared to  be  lawful  for  any  of  the  commissioned  vessels  of  the 
United  States,  to  seize  and  take  any  vessel  employed  in  the  inter- 
dicted trade.  (Vol.  3,  p.  382,  $  4.)  And  by  the  act  of  March  2, 
1807,  (vol.  4,  p.  96,  §  7,)  the  president  is  authorized  to  instruct 
and  direct  the  commanders  of  armed  vessels  to  seize  and  bring  in 
vessels  found  on  the  high  seas  contravening  the  provisions  of  the 
act.  So,  by  the  act  of  March  3,  1819,  to  protect  the  commerce 
of  the  United  States  and  to  punish  the  crime  of  piracy,  (vol.  4,  p. 
412,  §  2,)  authority  is  conferred  on  the  president  to  instruct  the 
commanders  of  public  armed  vessels  to  subdue,  seize,  take  and 
send  into  port,  any  piratical  vessel,  &c. 

Upon  the  report  to  the  district  attorney  of  a  seizure  by  an  offi^ 
cer  acting  in  obedience  to  the  law,  it  is  a  matter  of  course  to  in- 
stitute judicial  proceedings  for  forfeiture,  provided  the  grounds  of 
the  seizure  appear  to  have  been  sufficient. 

reoted  to  groon  board  all  ahips  or  yeweli  which  shall  arrive  within  the  United  States, 
or  within  four  leagues  of  the  eoast  thereof,  if  boond  for  the  United  States,  and  to 
search  and  examine  the  same,  and  every  part  thereof,  &o.  d&c.  (§  98,  99.)  The 
collectors  are  also  authorized,  with  the  approbation  of  the  secretary  of  the  treasury, 
to  employ  open  row  and  sail  boats  for  the  use  of  the  surveyors  and  inspectors  fn  gomg 
on  board  yessels.  These  cutters  and  boats  are  required,  in  order  to  distinj^sh  them 
from  other  vessels,  to  carry  an  ensign  and  pennant,  and  in  case  any  vessel  liable 
to  seizure  or  examination,  shall  not  bring  to  on  being  required  or  chased,  the  master 
of  the  cutter  or  boat  after  hoisting  his  pennant  and  ensign  and  firing  a  signal  gun,  is 
authorized  to  fire  at  or  into  such  vessel,  $  101, 103. 
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Private  citizens.l  But  seizures  may  also  be  lawfully  made  by 
any  citizen.  In  the  case  of  The  Caledonian^  4  Wheat.  100,  (4  Con- 
dens.  Rep.  401);  the  court  say,  "*  it  is  a  general  rule,  that  any 
person  may  seize  any  property  forfeited  to  the  use  of  the  goTem- 
ment,  either  by  the  municipal  law,  or  by  the  law  of  prize,  for  the 
purpose  of  enforcing  the  forfeiture.  And  it  depends  on  the  gov- 
ernment itself,  whether  it  will  act  upon  the  seizure.  If  it  adopts 
the  acts  of  the  party,  and  proceeds  to  enforce  the  forfeiture  by  le- 
gal prociess,  this  is  a  sufficient  recognition  and  confirmation  of  the 
seizure,  and  is  of  equal  validity  in  law,  with  an  original  authority, 
given  to  the  party  to  make  the  seizure.  The  confirmation  acts 
retroactively,  and  is  equivalent  to  a  command." 

It  is  not  necessary  to  sustain  the  seizure  and  justify  a  condem- 
nation that  the  seizor  should  be  entitled  to  any  part  of  the  forfeit- 
ure ;  though  if  by  the  terms  of  the  act  for  a  violation  of  which  the 
seizure  is  made,  the  informer  is  entitled  to  share  in  the  forfeituret 
a  private  citizen  may,  a  fortiori,  seize  in  that  character.  Crelson 
V.  Hoyt,  3  Wheat.  246,  (4  Condens.  Rep.  244 ;)  The  Caledonian, 
4  Wheat.  100,  (4  Condens.  Rep.  401 ;)  The  Rover,  (2  Gallis.  240.) 

3.  In  what  places. 

By  a  well  settled  rule  of  international  law,  every  nation  is  en- 
titled to  exclusive  jurisdiction,  not  only  over  the  ports,  harbors, 
bays,  mouths  of  rivers  and  adjacent  parts  of  the  sea  inclosed  by 
headlands  on  its  coasts,  but  also,  to  the  distance  of  the  range  of  a 
cannon  shot  from  the  shore  along  its  entire  maritime  border. 
This  rather  indefinite  limit,  introduced  since  the  invention  of  fire 
arms,  is  in  accordance  with  the  older  rule  of  national  law,  tetyce 
dominium  Jiniturt  ubi  finitur  armorum  vis  ;  and  is  generally  un- 
derstood to  extend  to  a  marine  league,  or  three  miles  from  the 
coast.  1  Kent's  Com.  3  ed.  p.  26;  Wheaton's  Elements  of  Inter- 
national Law,  142.  Within  these  limits  of  exclusive  territorial 
jurisdiction,  the  right  of  seizure  is  of  course  absolute  and  unquali- 
fied. It  exists  also  beyond  this  limit;  but  is  there  qualified  by  the 
co-existence  of  equal  rights  in  other  nations.  If  the  right  is  ex- 
ercised in  a  manner  unnecessarily  vexatious  and  harassing  to  the 
commerce  of  other  nations,  they  will  resist  such  abuse  of  it.  But 
so  long  as  it  is  exercised  only  in  such  a  manner  as  is  reasonable 
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and  necessary  for  the  purpose  of  securing  the  laws  of  the  country 
from  violation,  foreign  nations  have  no  right  to  complain.  Church 
V.  Uubbart,  2  Cranch,  187,  (1  Condens.  Rep.  395.)  Hudson  v. 
Guestier^  6  Cranch,  281,  (2  Condens.  Rep.  98.)  Within  the  terri- 
torial limits  of  a  foreign  friendly  power,  no  nation  has  a  right  to 
make  a  seizure.  But  if  a  vessel  of  the  United  States  be  seized 
even  within  such  limits,  for  a  violation  of  our  laws,  the  courts  of 
the  United  States  are  bound  to  take  cognizance  of  the  case ;  the 
law  not  connecting  such  illegal  seizure  with  the  subsequent  arrest 
under  the  process  of  the  court.  The  offence  against  the  foreign 
power  must  be  adjusted  between  the  two  governments.  A  judi- 
cial tribunal  cannot  take  cognizance  of  it.  The  Ship  Richmond  v. 
The  United  States,  0  Cranch;  102,  (3  Condens.  Rep.  294.) 

To  guard  more  effectually  against  frauds  on  the  revenue,  it  is 
provided  by  the  68th  section  of  the  duty  act  of  1709,  (vol.  3,  p. 
199,)  'Mhat  every  collector,  naval  officer  and  surveyor,  or  other 
person  specially  appointed  by  either  of  them,  for  that  purpose, 
shall  have  full  power  and  authority  to  enter  any  ship  or  vessel,  in 
which  they  shall  have  reason  to  suspect  any  goods,  wares  or  mer- 
chandize, subject  to  duty,  are  concealed,  and  therein  to  search  for, 
seize  and  secure  any  such  goods,  wares  or  merchandize,  and  if 
they  shall  have  cause  to  suspect  a  concealment  thereof  in  any  par- 
ticular dwelling  house,  store,  building  or  other  place,  they  or  either 
of  them  shall,  upon  proper  application,  or  oath,  to  any  justice  of 
the  peace,  be  entitled  to  a  warrant  to  enter  such  house,  store,  or 
other  place,  (in  the  day  time  only,)  and  there  to  search  for  such 
goods ;  and  if  any  shall  be  found,  to  seize  and  secure  the  same  for 
trial ;  and  all  such  goods,  wares  and  merchandize,  on  which  the 
duties  shall  not  have  been  paid,  or  secured  to  have  been  paid,  shall 
be  forfeited." 

The  authority  here  given,  it  will  be  perceived,  is  limited  in 
terms,  to  collectors,  naval  officers,  surveyors  and  such  other  per- 
sons as  may,  by  either  of  them,  be  specially  appointed  for  this  pur- 
pose. The  subordinate  officers  of  the  customs,  who  are  in  general 
authorized  to  make  seizures,  (see  ante,  p.  308,  note,)  seem  there- 
fore to  be  excluded. 

So  far  however,  as  ships  and  vessels  are  concerned,  the  specific 
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power  here  conferred  may  be  considered  as  fairly  implied  by  the 
aathority  conferred  and  the  duties  enjoined  on  these  oflEicers  in 
common  with  their  superiors,  by  other  enactments.  The  United 
SiaUs  ▼.  SearSt  1  Gallis.  215.  By  the  phrase  *^or  other  person 
specially  appointed  by  either  of  them  for  that  purpose,"  I  under- 
stand to  be  meant  a  special  agent  appointed  to  act  in  a  particular 
case*  The  power  to  search  dwelling  houses  is  one  of  great  deli- 
cacy, and  can  be  safely  exercised  only  by  a  rigid  observance  of 
the  forms,  and  in  all  respects  in  the  mode  prescribed  by  the  act 

4.  Of  the  protection  etffbrded  by  law  to  the  seizing  officer. 

Fine  for  obstructing^  4^.]  For  the  greater  security  of  the 
seizing  officer  against  forcible  resistance  in  the  execution  of  his 
duties,  it  is  provided  by  the  collection  act  of  March  2, 1790,  (vol. 
8,  p.  200,  $  71,)  that  ''if  any  person  shall  forcibly  resist,  prevent, 
or  impede  any  officer  of  the  customs,  or  their  deputies,  or  any  per- 
son assisting  them  in  the  execution  of  their  duty,  such  person  so 
offending,  for  every  such  offence,  be  fined  in  a  sum  not  exceeding 
four  hundred  dollars.  And  if  any  master,  or  other  person  having 
the  chai^  or  command  of  any  ship  or  vessel  coming  into  or 
arriving  at,  any  port  or  place  within  the  United  States,  shall  ob- 
struct or  hinder,  or  shall  be  the  cause  or  means  of  any  obstruc- 
tion or  hindrance,  with  such  an  intent,  to  any  officer  of  the  cus- 
toms or  revenue,  in  going  on  board  such  ship  or  vessel,  for  the 
purpose  of  carrying  into  effect  any  of  the  revenue  laws  of  the 
United  States,  he  shall  forfeit  for  every  such  offence  a  sum  not 
exceeding  five  hundred  dollars,  nor  less  than  fifty  dollars."  [See 
also,  act  of  February  18,  1793,  vol.  2,  p.  345,  $  31,  and  of  March 
3,  1823,  chap.  57,  §  3.] 

To  enforce  these  fines  an  indictment  lies.  The  United  States  v. 
Sears,  1  Grallis.  215.  It  was  held  also  in  this  case,  that  an  inspec- 
tor is  an  officer  of  the  customs  within  the  designation  of  the  fore- 
going provision ;  that  as  such  officer  he  had  a  right  to  go  on 
board  any  vessel,  to  discover  infractions  of  the  laws,  and  that  if 
obstructed  in  so  doing  an  indictment  will  lie.  To  show  the  offi- 
cial character  of  the  inspector  at  the  trial,  his  commission  from 
the  collector,  reciting  the  approbation  of  the  secretary  of  the 
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treasury,(a)  and  also  a  copy  from  the  treasury  department  of  the 
oath  taken  by  him,  were  produced,  and  an  actual  execution  by  him 
of  the  duties  of  the  office  of  inspector  was  shown.  It  was  ob- 
jected by  the  counsel  for  the  defendant  that  no  proof  had  been 
adduced  to  show  that  the  secretary  of  the  treasury  had  approved 
the  appointment  of  the  inspector.  But  the  court  considered  the 
evidence  sufficient,  and  expressed  strong  doubts  whether  the  ex* 
press  approbation  of  the  secretary,  of  the  specific  officer,  was  ne- 
cessary. 

It  was  further  objected,  that  the  commission  of  the  collector  by 
whom  the  appointment  had  been  made,  ought  to  have  been  pro- 
duced  :  but  the  court  was  of  opinion  that  it  was  sufficient  to  have 
shown  that  he  had  for  several' years  actually  executed  the  duties 
of  the  office  of  collector.  In  the  subsequent  case  of  The  United 
States  V.  Bachelder,  (2Gallis.  15,)  the  principles  of  this  case  were 
re-affirmed  ;  and  it  was  further  held  that  when  an  inspector  has 
been  appointed  and  commissioned  by  the  collector,  and  is  acting 
in  the  duties  of  his  office,  he  is  to  be  presumed  not  only  to  have 
been  employed  with  the  approbation  of  the  secretary  of  the  trea- 
sury, but  also  to  have  taken  the  requisite  oaths. 

But  the  office  of  inspector  ceases  with  that  of  the  collector 
who  appointed  him.  It  is  held  at  the  pleasure  of  the  collector  and 
is  vacated  by  his  death,  removal  or  resignation.  An  indictment 
therefore  will  not  lie  for  resisting  an  inspector  after  the  resigna- 
tion of  the  collector  from  whom  he  received  his  appointment. 
The  United  States  V,  Wood,  1  Gallis.  361.(6)     An  indictment  for 

(a)  The  words  of  the  2 let  section  of  the  act  tmder  which  inspectoni  aie  appoint- 
ed, are,  that  the  collector  **  shall,  loitk  the  approbation  of  the  principal  officer  of  the 
ireaeury  department,  employ  proper  persons  as  weighers,  gangers,  measurers  and  f'n- 
9pectors,  at  the  several  ports  within  his  district.** 

(b)  The  22d  section  of  the  collection  act  of  1799,  provides  that  every  collector, 
naval  officer  and  surveyor,  in  cases  of  occasional  and  necessary  absence,  or  of  sick- 
ness, and  not  otherwise,  may,  respectively  exercise  and  perform  their  several  fane 
tions,  powers  and  duties,  by  deputy  duly  constituted  under  their  hands  and  seals, 
respectively,  and  **  that  in  ease  of  the  disability  or  death  of  a  collector,  the  duties  and 
authorities  vested  in  him  shall  devolve  on  his  deputy,  if  any  there  be  at  the  time  of 
the  disability  or  death  of  such  collector.**  And  by  the  7th  section  of  the  act  of  March 
3, 1817,  (vol.  6,  p.  244,)  which  section  is  re-enacted  and  made  perpetual,  by  the  act 
of  March  6,  1822,  it  is  enacted,  **  that  every  collector  of  the  customs  shall  have 
authority,  with  the  approbation  of  the  secretary  of  the  treasuiy,  to  appoint  within 
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resisting  the  seiztog  officer  will  not  lie  uoless  there  was  **  probable 
cause"  for  the  seizure.(a)  The  United  SuUes  v.  Gay,  2  Gallis.  358. 
lo  this  case  it  was  also  held  that  whether  there  was  or  was  not  rea- 
sonable cause,  was  a  question  of  law  on  which  it  was  the  duty  of 
the  court  to  instruct  the  jury. 

By  the  act  of  March  2,  1838,  *'  to  provide  for  the  collection  of 
duties  on  imports,"  new  and  important  immunities  and  remedies  are 
provided.  It  declares  **  that  the  jurisdiction  of  the  Circuit  Courts 
shall  extend  to  all  cases  of  law  and  equity,  arising  under  the  reve- 
nue laws,  for  which  provion  is  not  already  made  by  law ;  and  that 
if  any  person  shall  receive  any  injury  to  his  person  or  property  for 
or  on  account  of  any  act  by  him  done  under  any  law  of  the  United 
States,  for  the  protection  of  the  revenue  or  the  collection  of  duties 
on  imports,  he  shall  be  entitled  to  maintain  suit  for  damage  there- 
for, in  the  Circuit  Courts  of  the  United  States  in  the  district  where- 
in the  party  doing  the  injury  may  reside,  or  shall  be  found."  The 
act  further  provides  that  *'  all  property  taken  or  detained  by  any 
officer  or  other  person  under  aulbority  of  any  revenue  law  of  the 
United  States,  shall  be  irrepleviable,  and  shall  be  deemed  to  be  in 
the  custody  of  the  law,  and  subject  only  to  the  orders  and  decrees 
of  the  courts  of  the  United  States  having  jurisdiction  thereof." 
And  further  that  **  if  any  person  shall  dispossess  or  rescue,  or  at- 
tempt to  dispossess  or  rescue,  any  property  so  taken  or  detained 
as  aforesaid,  or  shall  aid  or  assist  therein,"  such  person  shall  be 
liable  to  the  punishment  prescribed  by  the  22d  section  of  the 
crimes  act  of  April  30,  1790,  for  the  wilful  obstruction  or  resist- 
ance of  officers  in  the  service  of  process.     Vol.  8,  p.  792,  $  2. 

By  the  3d  and  4th  sections  of  the  same  act  provision  is  made  for 

hit  district,  each  number  of  proper  personR,  as  depotj  collectors  of  the  customs  u  he 
shall  judge  necessary,  who'are  hereby  declared  to  be  officers  of  the  customs."  Now, 
independently  of  the  provision  in  the  22d  section  of  the  act  of  1799,  for  the  contin- 
uance of  deputy  collectors  appointed  in  virtue  of  that  section,  it  is  very  clear,  that 
according  to  the  decision  in  the  case  of  The  United  States  v.  Wood,  the  office  of  a 
deputy  collector  appointed  under  the  act  of  1817,  would  cease  upon  the  death,  re- 
moval  or  resignation  of  the  collector  who  made  the  appointment.  Whether  this 
provision  in  the  Slid  section  of  the  act  of  1799,  by  which  so  very  limited  and  quali- 
fied a  power  of  appointment  is  conferred,  is  applicable  to  appointments  made  under 
the  7th  section  of  the  act  of  1817,  may  well  be  doubted, 
(a)  See  the  next  two  particular  heads. 
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the  removal  to  the  Circuit  Court  in  and  for  which  the  defendant 
has  been  served  with  process^  at  the  instance  of  the  defendant,  at 
any  time  before  trial,  of  any  suit  instituted  in  a  state  court  '*  against 
any  officer  of  the  United  States,  or  other  person,  for  or  on  account 
of  any  act  done  under  the  revenue  laws  of  the  United  States,  or 
under  color  thereof,  or  for  or  on  account  of  any  right,  authority  or 
title,  set  up  or  claimed  by  such  officer  or  other  person,  under  any 
law  of  the  United  States." 

Creneral  issue.  Double  costs.  Onus  probandL]  It  is  further 
enacted  by  the  71st  section  of  the  act  of  1799,  above  referred  to, 
''  that  if  any  officer,  or  other  person,  executing,  or  aiding  or  as- 
sisting in  the  seizure  of  goods,  shall  be  sued  or  molested,  for  any 
thing  done  in  virtue  of  the  powers  given  by  this  act,  or  by  virtue 
of  a  warrant  granted  by  any  judge,  or  justice,  pursuant  to  law, 
such  officer  or  other  person  may  plead  the  general  issue,  and  give 
this  act  and  the  special  matter  in  evidence  ;  and  if  in  such  suit  the 
plaintiff  is  nonsuited,  or  judgment  pass  against  him,  the  defendant 
shall  recover  double  costs  ;  and  in  actions,  suits  or  informations, 
to  be  brought,  where  any  seizure  shall  be  made  pursuant  to  this 
act,(a)  if  the  property  be  claimed  by  any  person,  in  every  such 

case  the  onus  probandi  shall  lie  upon  the  claimant. But  the 

onusprobandi  shall  lie  on  the  claimant  only  where  probable  cause 
is  shown  for  such  prosecution,  to  be  judged  of  by  the  court  before 
whom  the  prosecution  is  held.** 

In  this  enactment,  two  very  distinct  subjects,  it  will  be  perceived, 
are  rather  inaptly  blended.  The  first  branch  of  it  relates  to  the 
form  of  pleading,  and  to  costs,  in  a  personal  action  for  the  recovery 
of  damages  against  the  seizing  officer,  and  requires  no  comment : 
the  second  relates  to  suits  in  rem  to  enforce  the  seizure ;  and,  under 
this  latter  branch  of  the  enactment,  it  becomes  a  highly  important 
question  what  is  to  be  deemed  probable  cause  for  prosecution, 

(a)  '*  Any  aeizore  •  made  punuant  to  this  act**  In  order  to  perceive  the  just 
■cope  of  this  phrase,  it  is  necessary  to  bear  in  mind  the  provision  of  the  70th  section, 
whereby  the  **  several  officers  of  the  customs**  are  enjoined  '*  to  make  seizure  of,  and 
■ecore  any  ship  or  vessel,  goods,  wares  or  merchandize,  which  shall  be  liable  to  sei. 
zture  by  virCoe  of  this,  or  any  other  act  of  the  United  States^  respecting  the  revenue, 
whieh  now  it  or  may  her$afttr  be  enact§d,^ 
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whereby  the  burden  of  exculpatory  proof  is  cast  upon  the  claim- 
ant In  the  case  of  Lock,  Claimant  of  the  cargo  of  the  Schooner 
Wendell  v.  The  United  States,  7  Cranch,  339,  (2  Condens.  Rep. 
621,)  the  charge  in  the  libel  on  which  the  decision  turned,  was,  that 
the  goods  being  of  foreign  growth  and  manufacture  and  subject  u> 
the  payment  of  duties,  were  imported  from  some  foreign  port 
or  place  to  the  district  attorney  unknown,  into  some  port  of  the 
United  States  to  the  district  attorney  unknown,  and  were  on- 
laden  without  a  permit.  On  the  trial  it  appeared  that  the  goods 
had  been  shipped  from  Boston  for  Baltimore,  (at  which  latter 
place  the  seizure  was  made,)  in  the  names  of  thirteen  different  per- 
sons, some  of  whom  had  no  existence,  but  that  in  fact  it  belonged 
wholly  to  Locke,  the  claimant;  that  no  evidence  existed  of  a  legal 
importation  into  Boston ;  and  that  the  original  marks  on  the  pack- 
ages had  been  removed  and  others  substituted  in  their  place.  The 
question  before  the  Supreme  Court  was  whether  these  several 
circumstances  unexplained  were  sufficient  to  warrant  the  condemna- 
tion of  the  goods :  or,  in  other  words,  whether  they  constituted 
probable  cause,  whereby,  according  to  the  seventy-first  section  of 
the  duty  act  above  cited,  the  onus  prohandi  was  thrown  upon  the 
claimant.  This  question  was  decided  in  the  affirmative  ;  and  the 
judgment  of  the  Circuit  Court,  affirming  that  of  the  District  Court 
condemning  the  goods,  was  affirmed.  At  the  close  of  the  opinion, 
'•  probable  cause'*  is  thus  defined  :  "  It  is  contended,  that  probable 
cause  means  prima  facie  evidence,  or  in  other  words,  such  evi- 
dence as,  in  the  absence  of  the  exculpatory  proof,  would  justify  con- 
demnation. This  argument  has  been  very  satisfactorily  answered 
on  the  part  of  the  United  States  by  the  observation,  that  this  would 
render  the  provision  totally  inoperative.  It  may  be  added  that 
the  term  'probable  cause' according  to  its  usual  acceptation,  means 
less  than  evidence  which  would  justify  condemnation  ;  and  in  all 
cases  of  seizure  has  a  fixed  and  well  known  meaning. 

•*  It  imports  a  seizure  made  under  circumstances  which  warrant 
suspicion.  In  this,  its  legal  sense,  the  court  must  understand  the 
term  to  have  been  used  by  Congress." 

When  sufficient  proof  has  been  given  on  the  part  of  the  govern- 
ment to  cast  the  onus  prohandi  on  the  claimant,  it  is  hardly  ne- 
cessary to  add,  that,  if  the  claimant  fails,  by  proof,  to  explain  the 
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difficulties  of  the  case,  condemnation  must  follow.  The  Luminary^ 
8  Wheat.  407,  (5  Condens.  Rep.  473.) 

.  It  is  important  to  bear  in  mind  that  these  provisions  of  the  seventy- 
first  section  of  the  collection  act  apply  in  terms  only  to  cases  arising 
under  that  act.  In  all  other  cases  of  seizure,  if  the  claim  and 
answer  contain  a  general  denial  of  all  the  matters  in  the  libel,  every 
fact  alledged  in  the  libel  and  necessary  to  maintain  the  asserted 
forfeiture,  must  be  affirmatively  established  by  the  government. 
The  UnUed  Slates  v.  An  Open  Boat,  5  Mason,  232,  234. 

Certificate  of  reasonable  cause."]  With  a  view  to  the  further  pro 
tection  of  the  officers  of  the  revenue  in  the  reasonable  and  proper 
discharge  of  their  responsible  duties,  it  is  declared  by  law  that  in 
any  prosecution  founded  on  a  seizure,  made  by  any  collector  or 
other  officer,  under  any  act  of  Congress  authorizing  such  seizure,  in 
which  the  judgment  shall  be  for  the  claimant,  if  it  shall  appear  to 
the  court  that  there  was  "  reasonable  cause  of  seizure,"  the  court 
shall  so  certify,  and  in  such  case  the  claimant  or  claimants  shall  not 
be  entitled  to  costs,  nor  shall  the  person  who  made  the  seizure  be  lia- 
ble to  any  suit,  action  or  prosecution  on  account  of  such  seizure,  (a) 

It  may,  it  is  believed,  be  safely  stated,  that  where  the  legality  of 
seizure  depends  on  a  question  of  fact,  the  phrase  *<  reasonable 
cause,"  in  the  acts  last  above  referred  to,  ought  to  receive  the  same 
interpretation  as  the  phrase  "  probable  cause  :"  and  that  where,  in 
such  a  case,  the  facts  proved  on  the  trial  are  such  as  to  call  for 
exculpatory  evidence  from  the  claimant,  the  court  would  be  bound, 
but  not  otherwise,  in  the  event  of  a  judgment  for  the  claimant,  to 
grant  a  certificate  to  exonerate  the  seizor  from  liability.  But  it  is 
held  that  a  doubt  as  to  the  true  construction  of  the  law  is  sufficient 
to  entitle  the  seizor  to  a  certificate.  The  UnUed  States  v.  Riddle, 
6  Cranch,  31 1,  (2  Condens.  Rep.  266.)  The  Friendship,  1  Gallis. 
111.  In  this  latter  case  a  vessel  was  seized  and  libelled  under  an 
ambiguously  expressed  section  of  one  of  the  embargo  acts,  which 
was  reasonably,  but,  in  the  opinion  of  the  court  erroneously,  sup- 
posed by  the  collector  to  denounce  a  forfeiture,  and  it  was  decided 
that  he  was  eniiiled  to  a  certificate.    It  is  hardly  necessary  to  re- 

(a)  Thi«  provision  will  l>e  found  more  at  large,  and  with  the  proper  references,  at 
page  140,  which  iee. 
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mark,  however,  that  a  doubt  coDcerning  the  construction  of  the  law 
can  never  constitute  "  probable  cause,"  within  the  nrieaning  of  the 
seventy-first  section  of  the  duty  act;(a)  because  such  an  interpre- 
tation of  the  phrase  would  be  equivalent  to  declaring  that  a  for- 
feiture may  be  incurred  without  violating  the  law. 

It  is  important  to  bear  in  mind  that  a  mere  intention  to  infringe 
the  law  will  not  authorize  a  seizure.  The  Julia,  1  Gallis.  43 ; 
I%e  Friendship,  lb.  46  ;  Le  Tigre,  3  Wash.  C.  C.  Rep.  567,  572. 
And  therefore  no  suspicion,  however  well  founded,  of  such  an  in* 
tention,  will  entitle  the  seizing  officer  to  a  certificate. 

Thus,  in  a  late  case  in  the  District  Court  for  the  Northern  Dis- 
trict of  New- York,  where  the  seizure  had  been  made  for  a  sup- 
posed violation  of  the  act  of  2d  March,  1821,  (vol.  6,  p.  555,)  re- 
quiring the  conductor  or  driver  of  any  carriage  or  sleigh  coming 
from  any  foreign  territory  adjacent  to  the  United  States,  with 
merchandize  subject  to  duty,  to  deliver  a  manifest  of  such  mer- 
chandize, immediately  on  his  arrival  within  the  United  States,  at 
the  office  of  any  collector  or  deputy  collector  nearest  the  boundary 
line,  or  nearest  to  the  road  by  which  such  merchandize  is  brought^ 
and  declaring  such  merchandize,  together  with  the  vehicle  forfeited, 
if  such  conductor  or  driver  shall  neglect  or  refuse  to  deliver  such 
manifestfOr  pass  by,  or  avoid  such  office;  a  certificate  was  refused 
by  the  court  under  the  following  circumstances  appearing  in  proof 
at  the  trial ;  the  court  being  of  opinion  that  they  evinced  at  most 
only  an  intention  to  violate  the  act,  and  did  not  aflTord  any  ground 
for  reasonable  suspicion  of  an  actual  violation.  The  merchandize, 
consisting  of  British  fabrics  was  brought  in  a  wagon  by  a  road 
leading  from  Canada  into  the  village  or  hamlet  in  which  a  deputy 
collector  of  the  Champlain  District  resided  and  kept  his  office, 
which,  by  its  position,  was  that  at  which  the  conductor  of  the 
wagon  was  bound  to  deliver  a  manifest.  He  reached  this  place, 
where  the  owner  of  the  goods,  who  was  a  merchant,  and  was  in 
the  habit  of  importing  goods  from  Canada,  and  paying  the  duties, 
also  resided,  at  an  early  hour  in  the  morning,  before  he  had  any 
reason  to  suppose  the  collector  was  out  of  bed,  and  before  he  had 
in  fact  arisen.    Instead  of  driving  directly  to  the  office  of  the 

(a)  Which  Me,  wpra,  315. 
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deputy  collector,  he  turoed  off  from  the  main  road  a  few  rods, 
(without  passing  the  eollector's  office,  which  was  still  a  little  fur- 
ther south,)  and  drove  into  a  yard.  The  goods,  wagon  and  horse, 
were  immediately  seized  by  an  officer  of  the  customs,  who,  having 
seen  the  wagon  pass  his  house,  standing  at  a  short  distance  to  the 
north  of  the  yard,  followed  the  wagon  to  the  yard,  and  there  at  once 
made  the  seizure. 

As  to  the  right  of  removal  from  a  state  court  to  the  Circuit 
Court:  and  right  of  action  for  injury  to  person  or  property  in 
Circuit  Court,     Vide  ante,  p.  61,  314.(a) 

5.     Ground  of  Seizure. 

It  is  not  compatible  with  the  design  of  this  work  to  enumerate  the 
various  oflknces  for  which  the  penalty  of  forfeiture  is  denounced  by 
the  laws  of  the  United  States.  These  ofiences  are  very  nume- 
rous :  to  render  their  enumeration  useful,  it  would  be  necessary 
to  define  them  with  perfect  precision,  and  to  specify  all  the  statu- 
tory conditions,  limitations  and  exceptions  to  which  they  are  sub- 
ject :  and  to  do  this  would  require  too  much  space. 

The  acts  under  which  forfeitures  arise  are  those  regujating'the 
commerce,  foreign  and  donoestic,  of  the  United  States,  including 
trade  with  the  Indians ;  the  collection  of  the  customs ;  those  for 
the  suppression  of  the  slave  trade ;  and  those  for  the  preservation 
of  our  national  relations. 

The  most  important  of  these  acts  are  the  following,  viz : 

*^  An  act  concerning  the  registering  and  recording  of  ships  and 
vessels,"  passed  Dec.  31,  1702  ;  vol.  2,  p.  313: 

**  An  act  for  enrolling  ar.d  licensing  ships  or  vessels  to  be  em- 
ployed in  the  coasting  trade  and  fisheries,  and  for  regulating  the 
same,"  passed  Feb.  18,  1793;  vol.  2,  p.  332: 

**  An  act  regulating  passenger  ships  and  vessels,"  passed  March 
2,  1819  ;  vol.  6,  p.  379  : 

(a)  Several  acts  have,  from  time  to  time  been  passed,  containing  provisions  for 
aiding  and  protecting  officers  of  the  cnstoms  in  the  execation  of  their  daties,  of  a  far 
more  stringent  character  than  those  above  enumerated ;  but  these  acts  were  tempo- 
rary, and  are  not  now  in  force.  Such  were  the  act  of  March  3,  1815,  (vol.  4,  p. 
838 ;)  and  the  expired  sections  of  the  act  of  March  3, 1833,  vol.  8,  p.  793. 
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'<  An  act  supplementary  to  the  acts  concerning  the  coasting 
traded  passed  March  2,  1819  ;  vol.  6,  p.  384  : 

••  An  act  respecting  the  enrolling  and  licensing  of  steamboats,*' 
passed  March  12,  1812;  vol.  4,  p.  393: 

"  An  act  to  authorize  the  register  or  enrollment  and  license  to 
be  issued  in  the  name  of  the  president  or  secretary  of  any  incor- 
porate company,  owning  a  steamboat  or  vessel,*^  passed  March  3, 
1825  ;  chap.  101 : 

"An  act  concerning  vessels  employed  in  the  whale  fishery," 
passed  March  3,  1831 ;  vol.  8,  p.  496: 

"  An  act  to  regulate  the  foreign  and  coasting  trade  on  the  nor- 
thern, north-eastern  and  north-western  frontiers  of  the  United 
Slates,  and  for  other  purposes,^'  passed  March  2,  1831 ;  vol.  8.  p. 
487: 

'*  An  act  to  regulate  the  collection  of  duties  on  imports  and  ton- 
nage,** passed  March  2,  1799;  vol.  3,  p.  186: 

^*  An  act  to  continue  in  force  an  act,  entitled  *  an  act  further  to 
provide  for  the  collection  of  duties  on  imports  and  tonnage,'  pass- 
ed the  third  day  of  March,  one  thousand  eight  hundred  and  fifteen, 
and  for  other  purposes,"  passed  March  8,  1817  :(a) 

"  An  act  further  to  regulate  the  entry  of  merchandize  imported 
into  the  United  States  from  any  adjacent  territory,**  passed  March 
2,  1821;  vol.  6,  p.  555: 

«*  An  act  to  amend  an  act  entitled  •*  an  act  further  to  regulate 
the  entry  of  merchandize  imported  into  the  United  States  from 
any  adjacent  territory,"  passed  March  3,  1823,  chap.  57. 

"An  act  supplementary  to,  and  to  amend  an  act,  entitled  '  an  act 
to  regulate  the  collection  of  duties  on  imports  and  tonnage,  passed 
second  March,  one  thousand  seven  hundred  and  ninety-nine,  and 
for  other  purposes,"  passed  March  1,  1823,  chap.  20:(fr) 

"  An  act  for  the  more  effectual  collection  of  duties,**  passed  May 
28,  1828,  vol.  8,  p.  338: 

"  An  act  for  the  more  effectual  collection  of  impost  duties,** 
passed  May  28,  1830 ;  vol.  8,  p.  338  : 

(a)  All  but  the  3d,  4th,  and  7th  sectioiM  of  this  act  are  expired ;  and,  with  them, 
the  act  of  1815  referred  to  in  the  title.  The  three  sections  abore  mentioned  are 
made  perpetoal  by  the  act  of  May  6,  1822,  chap.  56. 

(b)  The  last  section  of  this  act  is  repealed.     Vide  vol.  8,  p.  117. 
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"  An  act  to  alter  and  amend  the  several  acts  imposing  duties 
on  imports,"  passed  July  14,  1832  ;  vol.  8,  p.  691 : 

"An  act  to  modify  the  act  of  the  14lh  of  July,  one  thousand 
eight  hundred  and  thirty-two,  and  all  other  acts  imposing  duties 
on  imports."(6) 

Some  of  the  above  named  acts,  as  will  be  perceived  by  their 
titles,  relate  chiefly  to  the  inland  trade  between  the  United  States 
and  the  British  dominions  on  this  continent.  As  the  legislative 
enactments  relating  especially  to  this  subject,  are  few  and  short ; 
as  infractions  of  them  are  of  frequent  occurrence,  generally,  no 
doubt,  by  design,  but  not  unfrequenlly,  also,  from  ignorance ;  and 
as  their  penalties  are  very  severe ;  it  will  be  useful  to  devote  a 
brief  space  to  iheir  particular  consideration. 

One  of  the  general  regulations  prescribed  by  the  duty  act  of 
1799,  in  relation  to  the  importation  from  foreign  countries,  of 
goods  subject  to  duties,  prohibits  such  importation,  except  by  sea, 
in  vessels  of  not  less  than  thirty  tons  burden,  and  into  certain 
specified  ports  on  the  sea  coast.  But  the  inland  collection  districts 
bordering  on  the  British  dominions  in  Upper  and  Lower  Canada 
are  expressly  excepted.  Vol.  3,  p.  224,  §  92.  And  by  the  105th 
section  of  the  same  act,  (p.  229,)  it  is  moreover  enacted  that  "it 
shall  be  lawful  for  citizens  of  the  United  States,  and  for  all  other 
persons,  to  import  any  goods  or  merchandize,  of  which  the  impor- 
tation shall  not  be  entirely  prohibited,  into  the  districts  which  are 
or  may  be  established  on  the  northern  and  northwestern  bounda- 
ries of  the  United  States,  and  on  the  rivers  Ohio  and  Mississippi, 
in  vessels  or  boats  of  any  burden,  and  in  rafts  or  carriages  of  any 
kind  or  nature  whatsoever." 

Prom  Canada,  therefore,  merchandize  may  be  brought  into  the 
adjacent  districts  of  the  United  States,  in  any  description  of  water 
craA,  or  any  description  of  land  vehicles,  and  at  any  place  along 
the  boundary  line. 

By  the  next  section,  [the  106th,  id.]  it  is  enacted  that  "  all  ves- 
sel, boats,  rafts,  and  carriages,  of  what  kind  and  nature  soever, 
arriving  in  the  districts  aforesaid,  containing  goods,  wares,  or  mer- 
chandize, subject  to  duty  on  being  imported  into  any  port  of  the 

(b)  This  is  the  *'  compromise  act."  It  does  not  in  terms  denounce  forfeitures ; 
but  it  modifies  the  operation  of  other  acts  in  this  respect. 

41 
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United  States,  shall  be  reported  to  the  collector,  or  other  chief  offi- 
cer of  the  customs  at  the  port  of  entry,  in  the  district  into  which 
they  shall  be  imported  ;  and  such  goods  shall  be  accompanied  by 
the  like  manifests,  and  like  entries  shall  be  made,  by  the  persons 
having  charge  of  any  vessels,  boats,  rafts  and  carriages  aforesaid, 
and  by  the  owners  or  consignees  of  the  goods,  wares  and  mer- 
chandize laden  on  board  the  same ;  and  the  powers  and  duties  of 
the  officers  of  the  customs  shall  be  exercised  and  discharged  in  the 
districts  last  mentioned,  in  like  manner,  as  is  hereinbefore  directed 
and  prescribed,  in  respect  to  goods,  wares  and  merchandize,  import- 
ed into  the  United  States  in  vessels  from  the  sea ;  and  generally 
all  importations  as  aforesaid  shall  be  subject  to  the  like  regulations, 
penalties,  and  forfeitures,  as  in  other  districts  except  as  hereinafter 
specially  provided. (a) 

But  by  subsequent  legislation  other  regulations,  supposed  to  be 
better  adapted  to  the  peculiar  nature  of  this  description  of  trade, 
have  been  substituted. 

By  one  of  the  above  entitled  acts,  (passed  March  3, 1717,  vol.  6, 
p.  243,  §  4,)  it  is  enacted  that  when  any  goods,  wares  or  merchan- 
dize shall  hereafter  be  imported  from  the  province  of  Lower  Can- 
ada into  the  United  States,  in  any  steamboat  on  Lake  Champlain^ 
and  such  goods,  &c.  shall  have  been  duly  entered  and  the  duties 
thereon  paid,  or  secured,  at  the  office  of  the  collector  of  any  district 
adjoining  Lake  Champlain,  it  shall  be  lawful  to  land  such  goods, 
&c.  in  the  same  or  any  other  district  adjoining  said  lake. (6) 

By  another  of  the  above  entitled  acts,  (passed  March  2,  1821, 
vol.  6,  p.  555,)  it  is  enacted,  (sec.  1,)  '*  that  it  shall  be  the  duty  of 
the  master  of  any  vessel  except  registered  vessels,  and  of  every 
person  having  the  charge  of  any  boat,  canoe  or  raft,  and  of  the 
conductor  or  driver  of  any  carriage  or  sleigh,  and  of  every  other 

(a)  This  exception  appears  to  refer  to  the  regrulations  prescribed  by  the  throe  next 
sections,  relative  to  the  transpoitation  of  goods  across  portages. 

(&)  By  the  third  section  it  is  also  declared  to  be  thereafter  lawfbl  for  the  master, 
or  person  having  charge  or  command  of  any  steamboat  on  Lake  Champlain,  when 
going  from  the  United  States  into  the  Province  of  Lower  Canada,  to  deliver  a  man. 
ifest  of  the  cargo  on  board,  and  take  a  clearance  from  the  collector  of  the  district 
through  which  any  such  boat  shall  last  pass,  without  regard  to  the  place  from  which 
any  such  boat  shall  have  commenced  her  voyage,  or  where  her  cargo  shall  have 
been  taken  on  board. 
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person  coming  from  any  foreign  lerrilory  adjacent  to  the  United 
States  into  the  United  Stales,  with  merchandize  subject  to  duty, 
to  deliver,  immediately  on  his  or  her  arrival  within  the  United 
States,  a  manifest  of  the  cargo  or  loading  of  such  vessel,  boat, 
canoe,  raft,  carriage  or  sleigh,  or  of  the  merchandize  so  brought 
from  such  foreign  territory,  at  the  office  of  any  collector  or  deputy 
which  shall  be  nearest  to  the  boundary  line,  or  nearest  to  the  road 
or  waters  by  which  such  merchandize  is  brought ;  and  every  such 
manifest  shall  be  verified  by  the  oath  of  such  person  delivering 
the  same;  which  oath  shall  be  taken  before  such  collector  or  de- 
puty collector  ;  and  such  oath  shall  state  that  such  manifest  con- 
tains a  full,  just  and  true  account  of  the  kinds,  quantities  and  va- 
lues of  all  the  merchandize  so  brought  from  such  foreign  territory; 
and,  if  the  master  or  other  person  having  charge  of  such  vessel, 
boat,  canoe  or  raft,  or  the  conductor  or  driver  of  such  carriage 
or  sleigh,  or  other  person,  bringing  merchandize  as  aforesaid,  shall 
neglect  or  refuse  to  deliver  the  manifest  herein  required,  or  pass 
by  or  avoid  such  office,  the  merchandize  subject  to  duty,  and  so 
imported,  shall  be  forfeited  to  the  United  Stales,  together  with  the 
vessel,  boat,  canoe  or  raft,  the  tackle,  apparel  and  furniture  of  the 
same,  or  the  carriage  or  sleigh,  and  harness  and  cattle  drawing 
the  same,  or  the  horses  with  their  saddles  and  bridles,  as  the  case 
may  be ;  and  such  master,  conductor,  or  other  importer  shall  be 
subject  to  pay  a  penalty  of  four  hundred  dollars." 

The  second  section  of  this  act  authorizes  any  deputy  collector, 
stationed  in  any  district  of  the  customs  contiguous  to  a  foreign 
territory,  to  whom  a  manifest  of  merchandize,  subject  to  duty, 
shall  be  delivered  as  aforesaid,  to  require  of  the  importer  of  such 
merchandize  the  payment  of  the  duties  thereon,  or  good  and  ample 
security,  either  by  bond,  with  one  or  more  sufficient  sureties,  for 
the  payment  thereof,  or  by  the  deposit  of  a  portion  of  such  mer- 
chandize, equal,  at  least,  to  double  the  amount  of  duties  on  the 
whole  importation ;  which  bond  shall  be  cancelled,  or  the  mer- 
chandize, so  deposited,  shall  be  delivered  to  the  owner,  on  pro- 
ducing to  the  deputy  collector  a  certificate,  of  the  collector  of  the 
district,  that  the  duties  have  been  duly  paid. 

The  third  and  only  remaining  section  of  this  act  relates  exclu- 
sively to  the  mode  of  enforcing,  mitigating  and  remitting  the  for- 
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feitures  and  penalties  inflicted  by  this  act,  and,  for  that  purpose, 
adopts  the  provisions  of  the  duty  act  of  1799|  and  those  of  the 
act  of  March  3,  1797,  (vol.  2,  685.) 

By  an  act  to  amend  this  act,  passed  March  3,|I823,  (vol.  7,  p.  182,) 
four  times  the  value  of  the  goods  imported  is  snbstituted  for  the 
specific  penalty  of  four  hundred  dollars.  The  second  section  of 
this  amendatory  act  contains  an  important  provision  applicable  as 
well  to  importations  by  sea,  as  from  an  adjacent  territory. 

It  declares  that  if  any  person  or  persons  shall  receive,  conceal^  or 
buy  any  goods,  &c.,  knowing  them  to  have  been  illegally  imported 
into  the  United  States,  and  liable  to  seizure  by  virtue  of  any  act  in 
relation  to  the  revenue,  such  person  or  persons  shall,  on  conviction 
thereof,  forfeit  and  pay  a  sum  double  the  amount  or  value  of  the 
goods,  &c.  so  received,  concealed  or  purchased.  It  is  proper  to  add, 
however,  that  the  duty  act  of  1799,  (sec.  69,)  contains  a  provision 
substantially  the  same  with  this,  except  that  in  the  former  act,  the 
word  "  receive**  is  omitted  ;  the  oflence  being  defined  by  the  terms 
"  conceal  and  buy**  alone.  The  4th  section  of  this  amendatory 
act,  declares  that  the  provisions  of  the  46th  section  of  the  duty  act 
of  1799,  (which  relates  to  "  wearing  apparel,  and  other  personal 
baggage,  and  the  tools  and  implements  of  a  mechanical  trade,") 
shall  be  *'  extended  to  the  case  of  goods,  wares  and  merchandize, 
imported  into  the  United  States  from  an  adjacent  territory."  Al- 
though the  language  of  this  provision  is  comprehensive  enough  to 
embrace  every  description  of  merchandize,  it  is  clear  that  it  was 
intended  to  apply  only  to  the  same  descriptions  of  property  as  are 
provided  for  by  the  section  of  the  collection  act  referred  to,  and 
which  are  exempted  from  duty.  The  motive  to  this  enactment  is 
doubtless  to  be  found  in  the  fact  that  the  act  of  1821  applies  only 
to  vessels,  boats,  &c.  coming  from  an  adjacent  foreign  territory 
into  the  United  States,  *'  with  merchandize  subject  to  duty,*' 

To  prevent  the  possibility  of  misconception,  it  is  proper  to  re- 
mark, that  it  must  by  no  means  be  understood  to  have  been  the 
intention  of  this  act,  with  respect  to  the  particular  branch  of  fo- 
reign commerce  to  which  it  relates,  to  supersede  entirely  the  regu- 
lations prescribed  by  the  duty  act  of  1 799,  and  that  in  the  prosecution 
of  this  inland  trade  no  forfeitures  can  be  incurred  except  by  trans- 
gressing the  injunctions  of  this  act.    On  the  contrary,  the  provi- 
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sions  of  the  former  act  are  displaced  or  modified  by  the  latter  act, 
only  so  far  as  they  are  inconsistent  with  it.  Many  of  them  how- 
ever are  of  such  a  nature  as  not  to  be  applicable  at  least  to  impor- 
tations by  land. 

Thus,  for  example,  the  50th  section  prohibits  the  unlading  or 
delivery  of  goods,  &c.  from  any  ship  or  vessel  without  a  permit^ 
or  in  the  night-time  without  a  special  license,  on  pain  of  forfeiture 
of  the  goods  so  unladen  or  delivered,  and  under  the  further  pecu- 
niary penalty  of  four  hundred  dollars  against  the  master  and  every 
other  person  knowingly  concerned ;  and  if  the  goods,  &c.  so  un- 
laden are  of  the  value  of  four  hundred  dollars  at  the  highest  mar- 
ket price,  the  vessel  is  also  subjected  to  forfeiture.  Whether 
these  provisions  are  still  to  be  considered  as  operative  with  respect 
to  importations  from  adjacent  foreign  territories,  even  by  water, 
may  be  doubted.  Their  sole  object  in  requiring  a  permit  was  to 
secure  the  payment  of  duties.  The  sole  object  of  the  act  of  1821 
in  requiring  the  immediate  delivery  of  a  manifest  was  the  samo. 
This  object  was  intended  to  be  attained  by  putting  it  into  the  power 
of  the  collector  to  exact  the  payment  of  duties  before  the  goods 
should  be  removed  beyomi  his  control,  and  for  this  purpose  the 
requirements  of  the  act  of  1621  are  all  sufGcient,  and  may  there- 
fore not  unreasonably  be  considered  as  superseding  the  require- 
ment of  the  50th  section  of  the  act  of  1799.  This  construction 
is  further  recommended  by  the  inconsistency  which  would  result 
from  the  opposite  one.  The  50th  section  imposes  a  personal  pen- 
alty of  four  hundred  dollars.  This  penalty  was  adopted  by  the 
act  of  1821  ;  but  it  was  abolished,  and  a  penalty  of  four  times  the 
value  of  the  goods  substituted,  by  the  amendatory  act  of  1623. 
If,  therefore,  the  50th  section  is  still  in  force  with  respect  to  im- 
portations from  adjacent  foreign  territories,  it  follows  that  for  sub- 
stantially the  same  offence,  either  the  one  or  the  other  of  two  very 
different  penalties  may  be  exacted  at  the  option  of  the  public  pro- 
secutor. It  is  proper  to  add,  however,  that  in  the  Northern  Dis- 
trict  of  New- York,  the  50th  section  has  generally  been  considered 
as  unaffected  by  the  act  of  1821,  and  has  been  repeatedly  enforced 
without  resistance  or  complaint. 

It  is  supposed  also,  that  the  immediate  delivery  of  a  manifest  veri- 
fied by  oath,  and  the  payment  forthwith  of  the  duties  or  giving  bond 
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therefor,  required  by  the  act  of  1821,  was  intended  by  Congress 
to  be  a  full  substitute  for  the  reports  by  the  master  and  the  sub- 
sequent entry  by  the  owner  enjoined  by  the  act  of  1799,  so  far  at 
least  as  importations  by  land  arc  concerned. 

But  there  are  other  provisions  in  the  act  of  1799,  which,  though 
they  do  not  admit  of  a  literal  application,  in  all  respects,  to  impor* 
tations  by  land,  are  nevertheless  susceptible  of  being  substantially 
applied,  and  must  therefore,  it  is  presumed,  be  considered  as  io 
spirit  applicable  to  such  importations.  Such  are  supposed  to  be 
the  prohibition  under  penalty  of  forfeiture,  contained  in  the  5lst 
seCiion,  of  the  removal  of  such  articles,  brought  in  any  ship  or 
vesself  as  required  to  be  weighed,  guaged  or  measured,  in  order 
to  ascertain  the  duties  thereon,  or  their  proof  or  quality  and  quan- 
tity to  be  ascertained  and  marked  thereon,  without  the  consent  of 
the  proper  officer ;  and  the  special  regulations  prescribed  relative 
to  importations  of  distilled  spirits,  wines,  and  teas,  by  the  d5th, 
37th,  38th,  39th,  40th,  41st,  42d,  43d  and  44th  sections.(a) 

The  act  of  1821,  as  we  have  seen,  requires  the  manifest  to  be 
delivered  by  the  master,  &c., "  immediately  on  his  or  her  arrival 
within  the  United  States,^*  and  makes  the  offence  to  consist  in  ne* 
glecting  or  refusing  to  do  so,  or  in  passing  by  or  avoiding  the  pro- 
per office.  A  literal  interpretation  of  the  language  of  this  enact- 
ment, it  is  obvious,  would  embrace  every  unregistered  vessel,  hav- 
ing any  merchandize  on  board  subject  to  duty,  which,  sailing  from 
a  Canadian  port,  on  the  waters  traversed  by  the  boundary  line 
between  the*  United  States  and  Great  Britain,  should  pass  that 
line.  But  there  are  many  weighty  objections  to  such  an  interpre- 
tation, particularly  in  regard  to  the  commerce  carried  on  upon  the 
great  lakes  through  which  the  boundary  line  between  the  two 
countries  passes.  It  would  affect  British  as  well  as  American 
vessels ;  and  as  well  vessels  bound  from  one  British  port  to  another, 
as  those  bound  from  a  British  to  an  American  port.  But  the  right 
to  navigate  these  lakes  is  common  to  the  two  nations,  and  this  con- 
struction carried  into  practice  would  not  only  be  highly  vexatious 
to  our  own  commerce,  but  would  furnish  good  ground  for  com- 
plaint and  resistance  on  the  part  of  our  neighbors.     Indeed,  the 

(a)  These  regulations  are  however  in  part  repealed  by  the  act  of  14th  July,  1833, 
vol.  8,  p.  691,  4  5. 
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doctrine  of  the  case  of  The  Apollon,  9  Wheat.  362,  (5  Condens. 
Kep.  612,)  would  forbid  the  attempt  to  exlend  this  construction 
beyond  our  own  citizens  and  vessels.  The  more  reasonable  con- 
clusion would  therefore  seem  to  be,  that,  in  regard  to  importations 
by  water,  the  legislature  contemplated  an  arrival  at  the  American 
shore. 

The  other  requirements  of  the  act  of  1799,  not  inconsistent  with 
the  provisions  of  the  act  of  1821,  are  supposed  to  be  operative 
with  respect  to  importations  from  adjacent  territories,  so  far  as 
they  are  susceptible  of  application. 

It  will  be  observed,  that  "  registered  vessels,^  are  excepted  from 
the  provisions  of  the  act  of  1821.  Under  the  general  navigation 
acts  of  the  United  States,  [the  two  first  of  the  acts  above  enume- 
rated under  this  head,]  vessels  designed  to  be  employed  in  foreign 
commerce  are  to  be  registered :  and  those  to  be  used  in  the  coast- 
ing trade  or  fisheries,  are  to  be  enrolled  and  licensed,  or,  when 
under  twenty  tons  burden,  licensed  only ;  and  a  vessel,  having  been 
either  registered  or  licensed,  is  restricted  by  these  laws  to  the 
business  for  which  she  had  thus  become  qualified,  until  her  charac- 
ter is  changed  by  the  surrender  of  her  papers,  and  the  taking  out 
of  new  ones.  Until  recently,  these  regulations  extended  as 
well  to  the  navigation  of  our  inland  frontier  waters,  as  to  that  car- 
ried on  by  sea.  But  in  regard  to  ike  former,  a  new  and  diflerent 
system  has  been  introduced.  By  one  of  the  above  enumerated 
acts,  viz. :  that  of  March  2, 1831,  (vol.  8,  p.  487,  §  3,)  it  is  enacted, 
*'  that  from  and  after  the  passage  of  this  act,  any  boat,  sloop  or 
other  vessel  of  the  United  States,  navigating  the  waters  on  our 
northern,  north-eastern  and  north-western  frontiers,  otherwise  than 
by  sea,  shall  be  enrolled  and  licensed  in  such  form  as  may  be  pre- 
scribed by  the  secretary  of  the  treasury;  which  enrollment  and 
license  shall  authorize  such  boat,  sloop  or  other  vessel,  to  be  em- 
ployed either  in  the  coasting  or  foreign  trade  ;  and  no  certificate 
of  registry  shall  be  required  for  vessels  so  employed  on  said  fron- 
tiers ;  Pravidedj  that  such  boat,  sloop  or  vessel,  shall  be,  in  every 
other  respect,  liable  to  the  rules,  regulations  and  penalties  now  in 
force  relating  to  registered  vessels,  on  our  northern,  north-eastern 
and  north-western  frontiers." 

It  is  easy  to  perceive  that  questions  of  considerable  importance 
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and  no  little  difficulty  may  arise  out  of  the  existing  state  of  the 
law  regulating  this  branch  of  our  foreign  and  domestic  commerce. 
The  subject  has  always  been  attended  with  embarrassment.  Prior 
to  1821  it  was  regulated  by  the  collection  act  of  1709.  But 
many  of  the  regulations  prescribed  by  that  act,  were  from  the 
nature  of  the  case  partially  or  wholly  inapplicable,  especially 
in  respect  to  importations  by  land.  If  the  very  rigorous  act  of 
1821  introduced  a  greater  degree  of  simplicity  in  some  respects, 
it  gave  rise  also  to  the  embarrassing  question — in  w  feat  particulars 
and  to  what  extent,  it  superseded  or  modified  the  act  of  1799  ? 
By  the  act  of  1831,  much  additional  confusion  and  perplexity 
have  been  introduced,  by  the  creation  of  a  new  and  distinct  de- 
scription of  American  vessels,  indued  with  peculiar  privileges,  but 
of  so  indefinite  a  character  as  to  render  it  no  easy  task  to  deter- 
mine to  what  regulations  they  are  subject.  The  part  of  it  to 
which  I  refer  is  the  third  section  above  recited.  The  main  de- 
sign of  this  section  unquestionably  was  to  confer  on  vessels  navi- 
gating our  inland  frontier  waters,  and  which  should  be  enrolled 
and  licensed  under  it,  the  conjoint  privileges  in  regard  to  trade,  ofre- 
gistered  and  licensed  vessels  ;  or,  in  other  words,  to  authorize  one 
and  the  same  vessel  to  be  employed  simultaneously  or  alternately, 
both  in  foreign  and  domestic  commerce,  under  the  same  set  of 
papers.  The  provision  includes  **  boats,  sloops  or  other  vessels :'' 
and  they  are  to  be  enrolled  and  licensed  in  such  forms  as  may  be 
prescribed  by  the  secretary  of  the  treasury."  The  form  which 
has  in  fact  been  prescribed  and  which  is  now  in  actual  use  for  this 
purpose  is  understood  to  be  in  exact  conformity  with  the  require- 
ments of  the  act  of  February  18,  1793,  (vol.  2,  p.  322,)  "for 
enrolling  and  licensing  ships  or  vessels  to  be  employed  in  the 
coasting  trade  and  fisheries,  and  for  regulating  the  same  f  except 
that  the  act  of  1831,  now  in  question,  as  well  as  that  of  1793,  is 
referred  to  in  the  certificates  of  enrollment  and  license. 

What  then  is  to  be  considered  to  be  the  true  character  and 
condition  of  this  new  description  of  vessels  with  respect  to  many 
of  ibe  restrictions  and  requirements  enjoined  by  the  general  laws 
concerning  registered  and  licensed  vessels,  and  by  the  special  act 
of  1821,  having  for  their  objects  the  protection  of  our  navigation 
and  the  security  of  the  revenue  ? 
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In  name,  at  least,  they  are  licensed  vessels  ;  and  looking  at  the 
question  independently  of  the  proviso  in  the  act  of  1831,  there  ap* 
pear  to  be  strong  reasons  for  considering  them  subject,  as  such, 
to  all  the  disabilities  and  penalties  which  would  attach  to  them  as 
vessels  licensed  under  the  original  general  act,  except  the  ability 
conferred  on  them  lawfully  to  engage  in  foreign  as  well  as  domes- 
tic  trade.  But  the  proviso  declares,  ^  That  such  boat,  sloop,  or 
vessel  shall  be  in  every  other  respect  [except  not  being  required 
to  have  a  certificate  of  registry]  liable  to  the  rules,  regulations  and 
penalties  now  in  force  relating  to  registered  vessels  on  our  north- 
ern, north-eastern  and  north-western  frontiers."  The  difficultv  of 
giving  a  satisfactory  interpretation  to  this  proviso  is  increased  by 
the  circumstance  that  there  are  no  special  laws  to  which  the 
reference  it  contains  to  existing  rules,  &c.  can  apply,  unless, 
indeed,  it  be  the  few  provisions  relative,  not  to  registered  vessels 
in  particular,  but,  in  general  terms  to  the  branch  of  commerce  in 
question.(a) 

It  is  not  to  be  disguised  that  acts  of  Congress  are  occasionally 
met  with  which  appear  to  have  been  passed  under  an  erroneous 
or  defective  apprehension  of  the  existing  state  of  the  law,  and  with 
little  apparent  regard  to  collateral  consequences. 

The  proviso  in  question  it  strikes  me  is  an  instance  of  this  sort. 
Perhaps  the  actual  intention  of  Congress  will  be  best  effectuated 
by  considering  the  design  of  the  proviso  to  have  been  merely  to 
exclude  the  inference  that,  in  conferring  on  licensed  vessels  the 
privileges  pertaining  to  registered  vessels,  while  at  the  same  time 
the  accustomed  form  and  certificate  were  dispensed  with,  it  was 
intended  to  relieve  them  from  all  the  peculiar  restrictions  imposed 
on  registered  vessels.  Such  was  the  view  entertained  of  it  by 
the  judge  of  the  District  Court  for  the  Northern  District  of  New- 
York,  in  the  recent  case  of  The  Steamboat  Black  Hawk.  She  was 
enrolled  and  licensed  under  the  act  of  1831.  Among  several  other 
counts,  the  libel  of  information  contained  one  founded  on  the  16th 
section  of  the  registry  act  of  1792,  requiring  all  sales  and  transfers 
of  licensed  vessels  to  be  reported  to  the  proper  collector  under  pen« 
alty  of  forfeiture ;  and  another  count  founded  on  the  SSd  sectioa 

(a)  See  ante  p.  321. 
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of  the  license  act  of  1703,  absolutely  prohibiting  all  such  sales  or 
tranfers  of  licensed  ressels,  under  a  like  penalty.  The  part  of  the 
opinion  delivered  in  the  case  most  pertinent  to  the  present  inquiry 
is  as  follows : 

^  It  is  not  important  to  the  decision  of  the  case,  to  inquire 
whether  or  not  the  16th  section  of  the  registry  act  is  applicable 
to  vessels  enrolled  and  licensed,  like  the  Black  Hawk,  in  pursu- 
ance of  the  provisions  of  the  act  of  1831." 

It  seems  to  me  however,  very  questionable,  to  say  the  least,  not' 
withstanding  the  proviso  of  this  latter  act,  whether  the  16th  sec- 
tion can  be  so  applied.  The  design  of  the  act  of  1831  unquestion- 
ably waS|  to  confer  upon  vessels  navigating  our  inland  frontier 
waters,  and  which  should  be  enrolled  and  licensed  under  it,  the 
conjoint  privileges  in  regard  to  trade,  of  registered  and  licensed 
vessels ;  leaving  them  subject  however,  in  other  respects  to  all  the 
restrictions  imposed  on  vessels  of  either  character  for  the  protection 
of  our  shipping  and  domestic  trade^  A  registered  vessel  may  law- 
ftilly  be  sold  to  a  foreigner,  and  if  the  sale  be  duly  reported  as  re- 
quired by  law,  she  merely  loses  her  American  character.  But 
Congress  have  thought  proper  to  prohibit  the  sale  of  licensed  Yes^ 
sels  to  any  other  than  resident  American  citizens.  Can  a  vessel 
licensed  for  the  foreign  and  ooasting  trade  under  the  act  of  1831, 
be  lawfully  sold  to  a  foreigner  ?  I  think  not.  She  is  not  the  kss  a 
licensed  vessel,  because  she  has  become  entitled  to  the  privileges  of  a 
registered  vessel.  If  this  is  so,  then,  by  the  sale  itself  the  violation 
of  law  would  be  com;  lete,  and  the  vessel  be  subject  to  forfeit- 
ure ;  and  it  would  seem  to  be  inconsistent  as  well  as  useless  to 
require  the  sale  to  be  reported." 

This  view  of  the  design  of  the  act  of  1831 ,  has  also  recently  been 
acted  on  in  the  same  court  in  the  case  of  The  Steamboat  Red  Jacket, 

She  had  been  enrolled  and  licensed  under  that  act,  and  the  in- 
formation was  founded  on  the  act  of  1821.  A  claim  had  been  in- 
terposed, but  no  one  appeared  in  court  at  the  trial  to  contest  the 
forfeiture.  It  was  proved  that  on  two  different  occasions  foreign 
fabrics  to  a  small  amount  had  been  brought  in  the  Red  Jacket 
from  Canada  to  the  port  of  Buffalo,  and  that  no  manifest  of  them 
had  been  delivered.  Upon  this  proof  there  was  a  verdict  in 
favor  of  the  United  States  and  a  judgment  of  condemnation,  though 
certainly  not  without  some  degree  x>f  doubt  of  the  applicability  of 
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the  act  of  1821  to  the  case.  The  circumstances  of  the  case 
were  calculated  to  awaken  doubts.  The  vessel  was  of  considera- 
ble value,  and,  though  in  one  of  the  two  instances  of  illicit  impor- 
tation, the  evidence  showed  that  the  master  had  been  the  offender, 
it  furnished  no  ground  for  suspicion  of  connivance  or  knowledge 
on  the  part  of  the  owners.  It  is  understood  that  in  point  of  fact, 
all  or  nearly  all  of  the  vessels  and  boats  of  every  description  en- 
gaged in  commerce  on  the  waters  in  question  are  enrolled  and  li- 
censed under  the.  act  of  1831.  If  therefore  boats  and  vessels  so 
enrolled  and  licensed  are  to  be  considered  as  exempt  from  the 
operation  of  the  act  of  1821,  this  act,  so  far  as  importations 
by  water  are  concerned,  is  virtually  repealed. 

In  concluding  the  foregoing  summary  reference  to  the  ground 
of  seizure  under  the  laws  of  the  United  States,  it  is  proper  to  notice 
the  reported  judicial  decisions  which  determine,  or  tend  directly  or 
indirectly  to  elucidate  the  true  construction  of  some  of  these  nu- 
merous enactments. 

Effect  of  a  bona  fide  sahJ]  The  case  of  the  Schooner  Mara^ 
Hawes^claimantj  (1  Gallis.  192,)  presented  the  important  and  inte- 
resting question,  whether  property  which  had  become  subject  to 
forfeiture,  is  protected  by  a  subsequent  sale  made  before  seizure, 
for  a  valuable  consideration,  and  without  notice  of  the  offence* 
Mr.  Justice  Story,  in  a  very  elaborate  and  learned  opinion,  held 
that  it  was.  A  like  decision  was  nearly  simultaneously  made  in 
the  Circuit  Court  for  the  District  of  Maryland.  But  these  deci- 
sions were  reversed  by  the  Supreme  Court  of  the  United  States, 
in  the  case  of  The  United  States  v.  One  thousand  nine  hundred  and 
sixty  Bags  of  Coffee,  Mr.  Justice  Story  and  two  of  his  brethren 
dissenting.  SCranch,  398;  lb.  417;  (3  Condens.  Rep.  187;  lb. 
198.)  The  principle  appears  to  be,  that  the  forfeiture  attaches 
absolutely,  so  as  to  divest  the  property  at  the  moment  the  offence 
is  committed.  Oelson  v.  Hoyt^  3  Wheat.  246, 311.  Where,  how- 
ever, the  act  gives  a  forfeiture  in  the  alternative,  of  the  thing  in 
respect  to  which  the  offence  was  committed,  or  of  its  va/t^,  no  title 
vests  in  the  United  States  until  after  they  shall  have  made  their 
election,  by  actual  seizure,  to  proceed  against  the  thing,  instead  of 
resorting  to  an  action  against  the  offender  for  the  pecuniary  pe- 
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Dalty.  The  United  States  v.  Chrutidy  and  Thornburgh^  3  Citinch 
337 ;  (1  Condens.  Rep.  554*)  And  in  such  a  case,  a  sale  to  a  bona 
fide  purchaser  without  notice  before  actual  seizure  is  valid  and  ef- 
fectual. The  United  States  v.  The  Ship  Anthony  Maugin^  2  Admi- 
ralty Decisions,  452.  The  doctrine  of  the  cases  abore  cited  from  8 
Cranch  and  3  Wheaton,  will  of  course  be  understood  as  applying 
only  to  cases  of  forfeiture  for  some  act  or  omission  for  which  a 
forfeiture  is  denounced  by  law ;  and  not  to  the  mere  lien  of  the 
government  for  duties,  which  attaches  upon  goods  at  the  moment 
of  importation,  in  cases  where  no  forfeiture  has  been  incurred. 
Thus  in  the  case  of  The  United  States  v.  Three  Hundred  and  fifty 
Chests  of  Tea,  12  Wheat.  486 ;  (6  Condens.  Rep.  593,)  where 
the  teas  in  question, after  having  been  regularly  imported  and  stored, 
(bonds  having  been  given  for  the  payment  of  the  duties  thereon,) 
had  been  removed,  by  the  fraudulent  connivance,  or  culpable  neg- 
ligence of  the  inspector,  without  the  payment  of  duties  ;  the  court, 
after  speaking  of  the  lien  of  the  government  for  duties  as  one  which 
could  not  be  discharged  by  such  illegal  removal,  add  ^  Whether 
)t  could  be  enforced  against  a  bona  fide  purchaser  of  goods,  re- 
moved from  the  store  by  a  permit  from  the  proper  officers,  with- 
out notice  that  the  duties  were  not  paid  or  secured,  is  a  question 
which  does  not  arise  in  this  case  and  upon  which  no  opinion,  there- 
fore, is  intended  to  be  given."(a)  The  lien  above  spoken  of,  as 
attaching  at  the  moment  of  importation,  is  the  right  of  possession 
secured  to  the  United  States  by  the  laws  regulating  importations, 
on  the  arrival  of  the  vessel  in  port,  or  within  four  leagues  of  the 
coast ;  and  of  course  before  the  duties  are  paid  or  secured  accord- 
ding  to  law — the  object  of  it  being  to  insure  their  payment.    This 

(a)  With  regard  to  the  form  of  action  in  whieh  thii  lien  is  to  be  enforced,  the  kn> 
gnage  of  the  court  in  thit  case  is  not  explicit.  It  was  considered  to  be  perfectly  clear 
that  it  could  not  be  done  by  seizure  and  a  proceeding  in  rem.  The  court  speaks  of 
it  as  a  lien  **  which  might  have  been  enforced  by  the  ordinary  remedies  provided  by 
law  in  similar  cases."    And,  at  the  close  of  the  opinion,  it  is  said  there  is  no  doobt  f 

bot  tliat  a  suit  at  common  law  might  be  instituted  in  the  District  or  Circuit  Court, 
"  in  the  name  of  the  United  States,  founded  on  their  legal  right  to  recover  the  pos- 
session of  goods  upon  which  they  have  a  lien  for  duties,  or  damages  for  the  illegal 
taking  or  detaining  of  the  same."  Probably  the  action  of  replevin,  and  the  action 
of  trespass  de  bonit  tuportatit,  or  trover  may  be  considered  to  have  been  the  forms  of 
remedy  here  referred  to.  For  the  recovery  of  duties  againH  the  importer^  it  hi4 
|)pep  held  that  an  action  of  assumpsit  will  lie. 
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lien  transcends  all  adverse  rights  and  authority.  Thus,  in  the  case 
of  Harris  v.  Denniey  3  Peters,  292,  where  a  cargo  bad  been  seized 
by  a  sherifT,  in  virtue  of  an  attachment  from  a  state  court,  on  the 
arrival  of  a  vessel  in  port  the  attachment  was  held  to  be  an  inter- 
ference with  the  lien,  and  consequent  right  of  custody  belonging 
to  the  United  States,  and  therefore  void. 

Importation^]  To  constitute  an  importation,  it  is  necessary,  not 
only  that  there  should  be  an  arrival  within  the  limits  of  the  United 
States,  and  of  a  collection  district,  but  also  within  the  limits  of  a 
port  of  entry.  United  States  v.  Vowel,  6  Cranch,  368 ;  (2  Condens, 
Rep.  280.)  Arnold  v.  The  United  States,  9  Cranch,  104  ;  (3  Con- 
dens. Rep.  296.)  The  mere  act  of  coming  into  port  without 
breaking  bulk,  is  prima  facie  evidence  of  importation ;  but  this 
presumption  may  be  rebutted  ;  and  if  a  vessel  is  driven  in  by  dis- 
tress, or  to  avoid  capture,  it  is  not  an  importation.  The  Boston, 
1  Gallis.  239  ;  The  Mary,  lb.  206. 

The  voluntary  arrival  of  a  vessel  at  her  port  of  destination  with 
intent  to  unlade  her  cargo,  constitutes  a  complete  importation,  on 
which  duties  at  once  accrue.  The  Boston,  1  Gallis.  239 ;  Perot 
et  al  V.  The  United  States,  1  Peters's  C.  C.  Rep.  256 ;  The  United 
States  V.  Lindsey,  1  Gallis.  365;  The  United  States  v.  Lyman,  1 
Mason,  482. 

Unavoidable  acts  or  omissions.]  It  is  only  under  circumstances 
which  admit  of  an  observance  of  the  forms  prescribed  by  law, 
that  the  penally  of  forfeiture  can  be  incurred  by  the  omission  of 
such  forms.  Thus  where  upon  the  discovery  of  a  vessel  adrift 
in  Delaware  bay,  without  masts,  anchors,  or  rudder,  and  in 
danger  of  being  carried  out  to  sea,  several  persons  who  had  as- 
sociated themselves  together  for  the  purpose,  succeeded  by  great 
efibrts,  in  bringing  the  vessel  to  the  nearest  accessible  part  of  the 
shore,  and  in  saving  the  cargo,  a  part  of  which  consisted  of  wines 
and  brandy,  and  which,  after  being  landed,  was  removed  to  a  place 
of  greater  safety  ; — it  was  held  that  neither  the  43d  section  of  the 
act  of  1799,  declaring  destilled  spirits,  wines  and  teas  subject  to 
forfeiture  when  found  in  the  possession  of  any  one  unaccompanied 
by  the  mark  and  certificates  required  by  the  act, — nor  the  51st 
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section  subjecting  articles  of  this  description  to  forfeiture  for  b^ng 
removed  from  the  place  of  landing  without  the  consent  of  the  pro- 
per officer  of  the  customs,  was  applicable  to  the  case.  The  court 
were  of  opinion  that  in  order  to  determine  the  just  scope  of  these 
sections  it  was  indispensably  necessary  to  examine  the  preceding 
sections  regulating  the  importation  of  spirits,  d&c.  and  the  provi* 
sions  of  these  sections  being  adapted  to  regular  importations,  and 
not  to  the  case  of  goods  saved  from  a  wreck,  the  sections  in  ques- 
tion were  held  to  require  the  like  limitation.  Peick  et  al  v.  Wart 
et  al,f  The  United  States  v.  The  cargo  of  the  Ship  FavoritCf  4 
Cranch,  347,  (2  Condens.  Rep.  137.) 

But  the  court  placed  its  decision  also  on  another  ground  ;  and, 
by  doing  so,  established  an  important  general  principle.  *'The 
court  is  also  of  opinion,"  says  Ch.  J.  Marshall,  **  that  the  removal 
for  which  the  act  punishes  the  owner  with  a  forfeiture  of  the 
goods  must  be  made  with  his  consent  or  connivance^  or  with 
that  of  some  person  employed  or  trusted  by  him.  If,  by  private  theft, 
or  open  robbery,  without  any  fault  on  his  part,  his  property  should 
be  invaded,  while  in  the  custody  of  the  officer  of  the  revenue,  the 
law  cannot  be  understood  to  punish  him  with  the  forfeiture  of  that 
property.  *##♦*» 

*'  The  law  is  not  understood  to  forfeit  the  property  of  owners  or 
consignees,  on  account  of  the  misconduct  of  mere  strangers,  over 
whom  such  owners  or  consignees  could  have  no  control." 

Concealing.]  In  the  case  of  The  VniUd  States  v.  Three  Hundred 
and  Fifty  Chests  of  Tea,  ( 1 2  Wheat.  486, 493 ;  6  Condens.  Rep.  593,) 
the  term  "concealed,"  in  the  68th  section  of  the  act  of  1799,  was 
held  to  apply  only  to  articles  fraudulently  withdrawn  from  public 
view  and  intended  to  be  secreted,  on  account  of  their  being  subject 
to  duties.  Merely  having  possession  of  such  goods  is  not,  per  sea, 
concealment.  It  is  said  also,  in  this  case,  thai  in  a  prosecution  under 
this  section,  "the  owner  of  the  goods  is  not  put  upon  his  trial  to  prove 
that  the  duties  were  paid  or  secured,  until  that  fact  is  established." 

Marks  and  CertificaUs.]  To  authorize  a  seizure  of  spirits,  teas 
and  wines  under  the  43d  section,  declaring  these  articles  subject  to 
forfeiture  when  found  in  the  possession  of  any  one  unaccompanied 
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with  the  marks  and  certificates  required  by  the  30th  and  40th  sec- 
tions, it  is  necessary  that  the  casks,  chests  or  other  vessels  in 
which  they  are  contained  should  be  unaccompanied  both  by  the 
required  marks  and  certificates.  The  want  of  either  of  them 
alone  is  not  sufficient    lb. 

Unlading  and  delivering  goods  without  a  permit]  Under  the 
50th  section  of  the  collection  act  of  1799,  subjecting  vessels  to 
forfeiture,  from  which  goods  brought  from  a  foreign  country,  and 
which  are  of  the  value  of  four  hundred  dollars,  are  unladen  or 
delivered  within  the  United  States,  without  a  permit^  it  is  not  ne- 
cessary that  the  goods  should  have  been  actually  brought  from 
such  foreign  country  in  such  vessel ;  for  if  it  turns  out  that  they 
had  been  transhipped  into  her  on  the  homeward  voyage,  the 
forfeiture  nevertheless  attaches.  The  Schooner  Harmony ^  I  Gallis. 
123.  This  section  is  understood  to  embrace  every  description  of 
merchandize,  whether  chargeable  with  duties  or  free.  This  con- 
struction was  assumed  as  unquestionable  in  the  case  of  the  Schoon^ 
er  Elizabeth  and  Jane^  2  Mason,  p.  407,  and  it  was  also  held  that 
silver  dollars  fell  within  the  designation  of  **  goods,  wares  and  mer- 
chandize," and  were  subject  to  forfeiture  for  having  been  landed 
without  a  permit. 

6.  Of  the  remedies  of  the  Owner  for  groundless  seizure^  ^. 

However  essential  it  may  be  to  the  public  welfare  that  the 
United  States  should  possess,  and  through  their  officers,  exercise 
the  power  of  seizure,  and  however  just  and  proper  it  may  be  that 
these  officers  should  be  protected  by  law,  so  long  as  they  act*  with 
honesty,  and  discretion,  it  is  no  less  indispensable  to  the  security  of 
the  citizen  that  the  law  should  aflford  the  means  of  redress  for  any 
misuse  of  a  power  so  summary  and  cogent,  and  so  liable  to  abuse. 

It  is  accordingly  a  settled  principle  of  law  that  the  seizing  offi- 
cer acts  at  his  peril,  and  that  unless  he  can  show  at  least,  probable 
cause  for  any  seizure  he  may  make,  he  is  responsible  to  the  owner 
for  all  the  damage  he  may  sustain. 

This  principle  was  acted  on  and  well  defined,  in  the  cases  of 
Slocum  V.  Mayberry,  2  Wheat.  1,  (4  Condens.  Rep.  1,)  and  Gel- 
ton  et  al  V.  Hoyt,  3  Wheat.  246,  (4  Condens.  Rep.  244.)    Both 
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of  these  cases  were  brought  before  the  Supreme  Court  by  a  writ 
of  error  from  a  state  court. 

The  former  was  an  action  of  replevin  for  the  cargo  of  a  vessel 
detained  by  a  collector,  under  an  act  of  Congress,  authorizing  the 
detention  of  any  vessel,  ostensibly  bound  to  some  other  port  of 
the  United  States,  on  suspicion  of  an  intention  to  violate  or  evade 
any  of  the  provisions  of  the  acts  laying  an  embargo.  The  action 
was  held  to  be  maintainable  on  the  ground  that  the  authority  con- 
ferred on  the  collector  by  the  act  did  not  in  any  manner  extend  to 
the  cargo  of  the  vessel,  being  limited  in  its  terms  and  its  object  to 
the  vessel  alone,  and  therefore,  although  the  detention  of  the  ves* 
sel  necessarily  involved  the  present  arrest  of  the  cargo  in  its  course 
to  any  other  port,  yet  the  collector  had  no  right  to  seize  it  speci- 
fically, nor  to  detain  it  against  the  will  of  the  owner.  The  owner's 
legal  right  to  it  consequently  remained  unimpaired.  He  had  a 
right  therefore  to  demand  it  of  the  officer,  and  if  withheld,  he  bad 
a  consequent  right  to  resort  to  the  law  for  redress.  And  as  no 
act  of  Congress,  either  expressly  or  by  implication,  forbade  the 
state  courts  to  take  cognizance  of  suits  instituted  for  property  in 
possession  of  an  officer  of  the  United  States  not  detained  under 
some  law  of  the  United  States,  the  state  court  had  jurisdiction. 

But  the  circumstances  of  this  case,  it  will  be  seen,  were  very  pe- 
culiar; and  Chief  Justice  Marshall,  in  pronouncing  the  decision  of 
the  court,  was  careful  to  distinguish  it  from  the  more  ordinary 
case  of  a  seizure  for  a  supposed  offence  against  some  act  of  Con- 
gress inflicting  the  penaly  of  forfeiture  for  such  offence,  and  autho- 
rizing such  seizure.  In  such  a  case,  any  intervention  of  a  state 
authority,  which,  by  taking  the  thing  seized  out  of  the  possession 
of  the  officer  of  the  United  States  might  obstruct  the  exercise  of 
the  exclusive  jurisdiction  over  seizures,  conferred  by  the  judiciary 
act,  on  the  federal  courts,  would  unquestionably  be  a  violation  of 
that  act ;  and  the  federal  court  having  cognizance  of  the  seizure* 
might  enforce  a  re-delivery  of  the  thing  by  attachment  or  other 
summary  process  against  the  parties  who  should  divest  such  pos- 
session. The  party  supposing  himself  aggrieved  by  a  seizure,  can- 
not, because  he  considers  such  seizure  tortious,  replevy  the  pro- 
perty out  of  the  custody  of  the  seizing  officer,  or  of  the  court  hav- 
ing cognizance  of  the  cause.    If  the  officer  has  a  right,  under  the 
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laws  of  the  United  States  to  seize  for  a  supposed  forfeiture,  the 
question,  whether  that  forfeiture  has  been  actually  incurred,  be- 
longs exclusively  to  the  federal  courts,  and  cannot  be  drawn  to 
another  forum.  The  party  must  therefore  await  the  final  decree 
of  such  courts  upon  the  case.  If  the  seizure  shall  be  adjudged 
tortious  and  without  probable  cause,  his  right  to  the  recovery  of 
damages  is  conclusively  established,  and  he  may  at  once  bring  an 
action  at  common  law  in  a  state  court,  or  a  suit  in  admiraltv  in 
the  District  Court. (a) 

Should  the  seizing  officer  refuse  to  institute  proceedings  pur« 
suant  to  the  seizure,  it  would  be  the  duty  of  the  District 
Court,  upon  the  application  of  the  aggrieved  party,  to  compel 
the  officer  to  proceed  to  adjudication,  or  to  abandon  the  seizure. 

Since  the  decision  of  the  case  of  Slocum  v.  Mayberry^  of 
the  doctrines  of  which  the  above  is  an  abstract,  an  act  has 
been  passed  by  Congress  containing  several  highly  important 
provisions  relative  to  this  subject,  which  it  is  proper  to  notice 
in  this  place.  By  one  of  these  provisions  it  is  declared  **  that 
the  jurisdiction  of  the  Circuit  Courts  of  the  United  States  shall 
extend  to  all  cases  in  law  and  equity,  arising  under  the  revenue 
laws  of  the  United  States,  for  which  other  provisions  are  not 
already  made  by  law."  It  is  not  known  that  this  clause  of 
the  act  has  yet  received  any  authoritative  judicial  construction. 

The  design  of  the  act  was  to  provide  more  efTeclually  for 
the  security  of  the  revenue  derivable  from  imposts,  and  for 
that  of  the  officers  employed  in  its  collection ;  and  all  the  other 
provisions  of  the  act  are  directed  to  this  object  exclusively. 
But  the  terms  of  this  clause  are  general,  and  as  a  suit  against 
an  officer  of  the  customs  for  illegally  seizing  property  on  ac- 
count of  an  alleged  violation  of  "  the  revenue  laws,*'  would 
seem  unquestionably  to  be  a  case  ''arising  under"  these  laws, 
it  is  supposed  that  the  Circuit  Courts  are  by  this  clause  in- 
vested with  jurisdiction,  concurrently  with  the  state  courts,  of 
suits  of  this  description,  without  regard  to  the  citizenship  of 
the  parties.     Act  of  March  2,  1833,  vol.  8,  p.  792,  §  2. 

(a)  This  latter  remedy  is  supposed  to  be  limited  to  those  cases  in  which  the  sci- 
zure  was  of  admiralty  juriBdiction ;  t.  e,  a  seizure  made  on  the  high  seas  or  on  waters 
navigable  from  the  ocean  by  vessels  of  at  least  ten  tons  burden. 
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Another  of  the  provisions  of  this  act  gives  to  any  officer  who 
may  be  sued  in  a  state  court  for  any  act  done  under  the  revenue 
laws,  the  right  to  remove  the  cause  to  the  Circuit  Court  for  the 
district  in  which  the  process  was  served.  So  that,  now,  when  a 
suit  for  an  illegal  seizure  is  instituted  in  a  state  court ;  the  defen- 
dant may,  if  he  thinks  proper,  have  the  cause  tried  and  determined 
in  the  federal  court.     lb.  §  3,  4. 

The  other  provision  above  alluded  to  declares  that  "  all  property 
taken  or  detained  by  any  officer  or  other  person  under  the  autho* 
rity  of  any  revenue  law  of  the  United  States,  shall  be  irreple- 
viable, and  deemed  to  be  in  custody  of  the  law,  and  subject  only 
to  the  orders  and  decrees  of  the  courts  of  the  United  States  hav- 
ing  jurisdiction  thereof."  lb.  §  2.  It  is  doubtful  whether  this 
clause  in  any  manner  affects  the  principles  on  which  the  case  of 
Slocum  V.  Mayherry  turned  ;  or  whether  any  thing  beyond  a  direct 
legislative  sanction  and  affirmance  of  these  principles  was  intended 
by  it.  The  next  clause,  providing  for  the  punishment  of  those  who 
shall  interfere  with  property  under  seizure,(a)  it  is  presumed  em- 
braces as  well  persons  who  may  do  so  in  obedience  to  the  com- 
mand of  process  from  a  state  court,  as  others.  But  no  sufficient 
reason  is  perceived  for  supposing  that  it  was  the  intention  of  Con- 
gress to  substitute  a  criminal  prosecution  in  the  place  of  the  co- 
ercive interposition  of  the  court  by  **  attachment  or  other  summary 
process,'*  to  enforce  a  re-delivery  of  the  thing.  In  a  proceeding 
in  rem,  the  possession  of  the  res  is  indispensable  to  the  effectual 
exercise  of  jurisdiction.  It  is  upon  this  ground  alone,  that  the 
courts'  are  authorized,  when  unlawfully  dispossessed,  to  compel  a 
re-delivery ;  and  the  exercise  of  this  authority  is  not  perceived  to 
be  incompatible  with  the  further  amenability  of  the  party  by 
whom  the  wrong  has  been  committed,  as  a  public  offender. 

If  this  view  of  the  provisions  of  the  act  of  1833  is  correct,  it 
follows  that  they  do  not,  in  any  manner,  conffict  with  the  princi- 
ples of  the  case  of  Slocum  v.  Mayherry. 

In  the. other  case  above  cited,  that  of  Gelstonet  al,  v.  Hoyt^ 
these  principles  were  distinctly  re-asserted,  and  the  legal  conse- 
quences resulting  from   them  were  stated  and  applied  with  great 

(a)  See  ante  p.  3X4. 
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precision  and  force.     Among  the  points  decided*  those  requiring 
notice  in  this  place  are  the  Following: 

In  an  action  of  trespass  brought  in  a  state  court  against  the 
seizing  officer  while  the  suit  for  the  supposed  forfeiture  is  pending, 
the  fact  of  such  pendency  may  be  pleaded  in  abatement,  or  as  a 
temporary  bar  to  the  action.  If  the  action  be  commenced  after  a 
decree  of  condemnation  ;  or  after  an  acquittal,  with  a  certificate 
of  reasonable  cause  of  seizure,  then,  in  the  former  case,  the  fact  of 
such  condemnation,  and  in  the  latter  case  the  acquittal  with  such 
certificate,  may  be  pleaded  as  a  bar.  If,  after  an  acquittal  and  a 
denial  of  such  certificate,  then  the  officer  is  without  justification 
for  the  seizure,  it  being  definitively  settled  to  be  a  tortious  act.  A 
plea  merely  averring  the  fact  of  a  forfeiture,  without  averring  a 
lis  pendens  to  enforce  the  forfeiture,  or  a  condemnation  or  an  ac* 
quittal  with  a  certificate  of  reasonable  cause  of  seizure,  is  bad  ; 
because  it  attempts  to  put  in  issue  the  question  of  forfeiture  in  a 
slate  court,  where  it  cannot  be  tried.  When  the  charge  in  the  de- 
claration is  for  taking,  detaining  and  converting  property,  it  is  suf- 
ficient to  plead  a  justification  of  the  taking  and  detention.  If  the 
plaintiff  relies  on  the  conversion,  he  should  reply  it  by  way  of 
new  assignment.  A  plea  allcdging  a  seizure  for  a  forfeiture  as  a 
justification,  should  not  only  state  the  facts  relied  on  to  estab* 
lish  the  forfeiture,  but  aver  that  thereby  the  property  became,  and 
was  actually,  forfeited,  and  was  seized  as  forfeited. 

In  the  case  of  Slocum  v,  Mayherry^  it  is  said,  as  we  have  seen, 
that  a  party  injured  by  an  unlawful  seizure  of  his  property  may, 
at  his  election,  resort  either  to  an  action  at  common  law  in  a  state 
court,  or  to  an  admiralty  suit  in  the  Dislrict  Court,  for  the  re* 
covery  of  damages.  It  is  presumed,  however,  that  a  suit  in  ad- 
miralty for  this  purpose,  would  lie  only  when  the  seizure  was  of 
admiralty  jurisdiction  ;  1.  e.,  a  seizure  made  on  the  high  seas,  or  on 
waters  navigable  from  the  sea  by  vessels  of  at  least  ten  tons  burden. 
When  made  on  the  high  seas,  jurisdiction  would  doubtless  at- 
tach  to  the  case  as  constituting  a  marine  trespass  ;  and,  according 
to  the  case  of  Burke  v.  Tremit^  (I  Mason,  96,)  jurisdiction  may,  in 
other  cases  as  well  as  in  this,  be  maintained,  as  an  incident  to  the 
exclusive  jurisdiction  conferred  on  the  District  Court  over  all  such 
seizures.    On  this  latter  ground  it  might  be  supposed  that  in  thQ 
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case  of  a  seizure  nol  of  admiralty  jurisdiction,  a  suit  at  common 
law  for  damages  might  be  maintained  in  the  District  Court  If 
the  admiralty  jurisdiction  attaches  as  an  incident  to  the  general 
jurisdiction  over  the  subject,  why  should  not  also  the  common  law 
jurisdiction  ?  In  the  case  of  Slocum  v.  Mayberry^  however,  the 
court  seems  to  have  been  clearly  of  opinion  that  the  state  tribunals 
alone  were  competent  to  afford  a  remedy  in  this  form.  But  before 
recourse  can  be  had  to  these  tribunals,  it  is  indispensable,  as  we 
have  seen,  that  there  should  have  been  a  decree  of  restoration, 
and  a  refusal  of  a  certificate  of  reasonable  cause  of  seizure  in  the 
District  Court.  But  when  the  seizure  is  of  admiralty  jurisdiction, 
the  owner  may,  it  is  presumed,  avoid  this  circuity  of  action*  by 
demanding  his  damages  in  the  character  of  claimant  in  the  suit  in- 
stituted to  enforce  the  forfeiture.  In  cases  of  prize  strictly^'ttre 
hellU  and  also  of  forcible  arrest  on  the  high  seas,  in  the  nature  of 
captures  j'wre  belli.hy  the  public  ships  of  war  of  the  United  States, 
such  is  the  established  and  familiar  practice.(a)  And  no  reason 
is  perceived,  why  it  should  not  also  prevail  in  cases  of  seizure  by 
custom  house  officers.  The  relation  in  which  the  captor  in  the  one 
case,  and  the  seizor  in  the  other,  stands  to  the  government ;  the 
nature  and  limits  of  the  responsibility  assumed  by  each  ;  and  the 
form  of  proceeding  for  the  purpose  of  condemnation  in  both  cases, 
are  substantially  the  same.(5)     Indeed,  there  is  nothing  to  excite  a 

(a)  See,  for  example,  the  following  cases.  Murray  r.  The  Charming  BetM^y,  2 
Cranch,  64,  (1  Condons.  Rep.  358.)  The  Marianna  Flora,  1 1  \\Tieat.  1,  (6  Condenii 
Rep.  201.)     The  Livf.ly,  1  Gallis,  315.     The  Liverpool  Packet,  lb.  533. 

(b)  **  In  every  case  of  a  proceeding  for  condemnation  apon  captures  by  the  pablie 
ahips  of  war  of  the  United  States,"  (say  the  Supreme  Court,  in  the  case  of  ThePaU 
myra,  12  Wheat.  1 ;  6  Condcns.  Rep.  397.)  *'  whether  the  same  be  cases  of  prize, 
strictly  jure  fceZ/i,  or  upon  public  acts  in  the  nature  of  captures  jure  belli,  the  pro- 
ceedings are  in  the  name  and  authority  of  the  United  States,  who  prosecute  for  thcm- 
telres  as  well  as  for  the  captors.  The  captors  cannot,  without  the  authority  of  the 
go7^mment,  proceed  to  enforce  condemnation.  The  suit  is,  in  form  and  substance, 
a  proceeding  by  and  in  the  name  of  the  United  States,  for  the  benefit  of  all  concerned. 
These  agents  and  officers  arc,  indeed,  in  a  certain  sense  parties  to  the  suit,  as  the 
seizing  officer  is  in  eases  of  mere  municipal  seizure. 

In  eases  of  capture,  probable  cavme  is  a  good  defence  against  a  claim  for  damages, 
by  the  general  law  of  prize ;  and  in  cases  of  mere  municipal  seizure  it  is,  as  we  have 
seen,  made  so  by  statute.  The  Apollon,  9  Wheat.  362  ;  (5  Condens.  Rep.  612 :) 
The  Marianna  Flora,  11  Wheat.  1 ;  (6  Condens.  Rep.  201  :)  The  Palmyra,  12 
Wheat.  1 ;  (6  Condens.  Rep.  397.) 
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doubt  concerning  the  right  of  the  claimant  to  seek  redress  in  this 
form,  instead  of  resorting  to  an  original  action  for  the  purpose,  ex- 
cept the  absence,  (as  far  as  I  know,)  of  any  reported  case  in  which 
it  has  been  exerted.  I  understand  the  right,  however  to  be  dis- 
tinctly recognized  in  the  case  of  the  ApoUon,  9  Wheat.  362 ;  (5 
Condens.  Rep.  612.)  That  was  a  case  of  municipal  seizure  by  a 
collector  of  the  customs,  against  whom  the  suit  was  instituted  in 
the  District  Court,  for  the  recovery  of  damages ;  and  having  been 
commenced  before  a  final  decree  had  been  pronounced  in  the  suit 
for  condemnation,  it  was  objected  that  it  ought  not,  on  that  ac- 
count to  be  entertained,  because  it  was  competent  for  the  court  to 
award  damages  in  that  suit,  if  the  seizure  was  without  probable 
cause ;  and  the  objection  was  adjudged  by  the  Supreme  Court  to 
have  been  well  founded.  But  in  a  great  majority  of  the  reported 
cases,  even  of  capture,  in  which  damages  were  awarded,  they  were 
recovered  in  a  suit  instituted  by  the  owner,  sometimes  after  a  de- 
cree of  restoration  and  refusal  of  a  certificate  of  probable  cause, 
and  sometimes  before.  In  the  latter  case,  the  libel,  alleging  the 
capture  to  have  been  illegal,  claims  restoration  and  damages,  or,  if 
the  prize  has  been  lost  in  consequence  of  the  capture,  damages 
alone,  and  prays  a  monition  to  the  captor  to  proceed  forthwith  to 
adjudication. 

The  captor  may  then,  at  his  option,  either  institute  proceedings 
for  condemnation,  or  appear  in  the  character  of  respondent,  and 
contest  the  claim  for  damages. 

With  regard  to  the  amount  of  damages  recoverable,  whether  in 
cases  of  illegal  capture  or  seizure,  the  general  rule  is,  that  it  ought 
to  be  equal  to  the  real  injury  sustained.  The  Lively,  1  Gallis.  815. 
Where  the  vessel  and  cargo  have  been  entirely  lost  to  the  owner, 
the  proper  measure  of  damages  is,  the  prime  value,  including  all 
charges,  premiums  of  insurance  and  counsel  fees,  with  interest ; 
and  in  case  of  injury,  the  amount  of  the  diminution  in  value  with 
interest.  Where  the  voyage  has  been  lost,  or  the  cargo  undelivered, 
the  loss  of  freight  is  a  proper  item  of  damages.  Supposed  loss 
of  profits  on  the  voyage  is  in  no  case  allowable.  In  case  of  gross 
and  wanton  outrage,  vindictive  damages  may  be  awarded.  Mur» 
ray  v.  The  Charming  Betsey,  2  Cranch,  64,  (I  Condens.  Rep. 
358.)     Maky  v.  Shattuck,  3  Cranch,  458,  (1  Condens.  Rep.  507.) 
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case  of  a  seizure  not  of  admiralty  jurisdiction,  a  suit  at  common 
law  for  damages  might  be  maintained  in  the  District  Court.  If 
the  admiralty  jurisdiction  attaches  as  an  incident  to  the  general 
jurisdiction  over  the  subject,  why  should  not  also  the  common  law 
jurisdiction  ?  In  the  case  of  Slocum  v.  Mayberry^  however,  the 
court  seems  to  have  been  clearly  of  opinion  that  the  state  tribunals 
alone  were  competent  to  afford  a  remedy  in  this  form.  But  before 
recourse  can  be  had  to  these  tribunals,  it  is  indispensable,  as  we 
have  seen,  that  there  should  have  been  a  decree  of  restoration, 
and  a  refusal  of  a  certificate  of  reasonable  cause  of  seizure  in  the 
District  Court.  But  when  the  seizure  is  of  admiralty  jurisdiction, 
the  owner  may,  it  is  presumed,  avoid  this  circuity  of  action,  by 
demanding  his  damages  in  the  character  of  claimant  in  the  suit  in* 
stituted  to  enforce  the  forfeiture.  In  cases  of  prize  strictly  jure 
hellit  and  also  of  forcible  arrest  on  the  high  seas,  in  the  nature  of 
captures  jure  belli.hy  the  public  ships  of  war  of  the  United  States, 
such  is  the  established  and  familiar  practice.(a)  And  no  reason 
is  perceived,  why  it  should  not  also  prevail  in  cases  of  seizure  by 
custom  house  officers.  The  relation  in  which  the  captor  in  the  one 
case,  and  the  seizor  in  the  other,  stands  to  the  government ;  the 
nature  and  limits  of  the  responsibility  assumed  by  each  ;  and  the 
form  of  proceeding  for  the  purpose  of  condemnation  in  both  cases, 
are  substantially  the  same.(2^)     Indeed,  there  is  nothing  to  excite  a 

(a)  See,  for  example,  the  following  cases.  Murray  v.  The  Charming  Bett^yf  2 
Cranch,  64,  (1  Condens.  Rep.  358.)  The  Marianna  Flora^  1 1  Wlicat.  1,  (6  Condena. 
Rep.  201.)     The  Livdy,  1  Gallis,  315.     The  Liverpool  Packet,  lb.  533. 

(6)  "  In  every  case  of  a  procccdinjr  for  condemnation  upon  captures  bj  the  pablic 
■hips  of  war  of  the  United  States,"  (say  the  Supreme  Court,  in  the  case  of  The  Pal- 
myra, 12  Wheat.  1 ;  6  Condenp.  Rep.  397,)  •'  whether  the  same  be  cases  of  prize, 
strictly  ^"iire  belli,  or  upon  public  acts  in  the  nature  of  captures  jure  belli,  the  pro- 
ceedings are  in  the  name  and  authority  of  the  United  States,  who  prosecute  for  them- 
■elf  es  as  well  as  for  the  captors.  The  captors  cannot,  without  the  authority  of  the 
government,  proceed  to  enforce  condemnation.  The  suit  is,  in  form  and  substance, 
a  proceeding  by  and  in  the  name  of  the  United  States,  for  the  benefit  of  all  concerned. 
These  agents  and  officers  arc,  indeed,  in  a  certain  sense  parties  to  the  suit,  as  the 
seizing  officer  is  in  cases  of  mere  municipal  seizure. 

In  cases  of  capture,  probable  cavme  is  a  good  defence  against  a  claim  for  damages, 
by  the  general  law  of  prize ;  and  in  cases  of  mere  municipal  seizure  it  is,  as  we  have 
seen,  made  so  by  statute.  The  Apollon,  9  Wheat.  362  ;  (5  Condens.  Rep.  612 :) 
The  Marianna  Flora,  11  Wheat.  1 ;  (6  Condens.  Rep.  201 :)  The  Palmyra,  12 
Wheat.  1 ;  (6  Condens.  Rep.  397) 
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doubt  concerning  the  right  of  the  claimant  to  seek  redress  in  this 
form,  instead  of  resorting  to  an  original  action  for  the  purpose,  ex- 
cept the  absence,  (as  far  as  I  know,)  of  any  reported  case  in  which 
it  has  been  exerted.  I  understand  the  right,  however  to  be  dis- 
tinctly recognized  in  the  case  of  the  ApoUon,  9  Wheat.  362 ;  (5 
Condens.  Rep.  612.)  That  was  a  case  of  municipal  seizure  by  a 
collector  of  the  customs,  against  whom  the  suit  was  instituted  in 
the  District  Court,  for  the  recovery  of  damages  ;  and  having  been 
commenced  before  a  final  decree  had  been  pronounced  in  the  suit 
for  condemnation,  it  was  objected  that  it  ought  not,  on  that  ac- 
count to  be  entertained,  because  it  was  competent  for  the  court  to 
award  damages  in  that  suit,  if  the  seizure  was  without  probable 
cause ;  and  the  objection  was  adjudged  by  the  Supreme  Court  to 
have  been  well  founded.  But  in  a  great  majority  of  the  reported 
cases,  even  of  capture,  in  which  damages  were  awarded,  they  were 
recovered  in  a  suit  instituted  by  the  owner,  sometimes  after  a  de** 
oree  of  restoration  and  refusal  of  a  certificate  of  probable  cause, 
and  sometimes  before.  In  the  latter  case,  the  libel,  alleging  the 
capture  to  have  been  illegal,  claims  restoration  and  damages,  or,  if 
the  prize  has  been  lost  in  consequence  of  the  capture,  damages 
alone,  and  prays  a  monition  to  the  captor  to  proceed  forthwith  to 
adjudication. 

The  captor  may  then,  at  his  option,  either  institute  proceedings 
for  condemnation,  or  appear  in  the  character  of  respondent,  and 
contest  the  claim  for  damages. 

With  regard  to  the  amount  of  damages  recoverable,  whether  in 
cases  of  illegal  capture  or  seizure,  the  general  rule  is,  that  it  ought 
to  be  equal  to  the  real  injury  sustained.  The  Lively^  1  Gallis.  315. 
Where  the  vessel  and  cargo  have  been  entirely  lost  to  the  owner, 
the  proper  measure  of  damages  is,  the  prime  value,  including  all 
charges,  premiums  of  insurance  and  counsel  fees,  with  interest ; 
and  in  case  of  injury,  the  amount  of  the  diminution  in  value  with 
interest.  Where  the  voyage  has  been  lost,  or  the  cargo  undelivered, 
the  loss  of  freight  is  a  proper  item  of  damages.  Supposed  loss 
of  profits  on  the  voyage  is  in  no  case  allowable.  In  case  of  gross 
and  wanton  outrage,  vindictive  damages  may  be  awarded.  Mur- 
ray V,  The  Charming  Betsey,  2  Cranch,  64,  (1  Condens.  Rep. 
358.)     Maky  v.  Shatluck,  3  Cranch,  458,  (1  Condens.  Rep.  697.) 
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The  George,  1  Mason,  24 ;  The  Ulprino,  lb.  91  ;  HoUingsworth  v. 
The  Betsey,  2  Adm.  Decis.  330  ;  The  Anna  Maria,  2  Wheat.  327, 
(4  Condens.  Rep.  139.)  The  Amiahk  Nancy,  3  Wheat.  546,  (4 
Condens.  Rep.  322.)  S. C. Paine's  C.  C.  Rep.  111.  La  Amvttad 
de  Rues,  5  Wheat.  385,  (4  Condens.  Rep.  697.)  The  Apollon,  9 
Wheat.  362f  (5  Condens.  Rep.  612.)  The  Lively,  1  Gallis.  315  ; 
Canter  v.  The  American  Insurance  Company  et  aL,  3  Peters,  307. 

If  the  captors  wantonly  injure  the  captured  crew,  damages  will 
be  awarded  for  personal  ill  usage.  The  Lively,  1  Gallis.  315. 
The  commander  of  a  squadron  is  liable  to  individuals  for  the 
trespasses  of  those  under  his  command,  acting  in  pursuance  of 
positive  or  permissive  orders,  and  in  case  of  actual  presence 
and  co-operation.  The  Eleanor,  2  Wheat.  345,  (4  Condens. 
Rep.  149.) 

In  the  case  of  Little  et  aL  v.  Bareme  et  aL,  2  Cranch,  170,  (I 
Condens.  Rep.  378,)  the  important  principle  was  settled  that  the 
instructions  of  the  president  to  a  naval  commander,  when  not 
strictly  warranted  by  law,  afford  no  protection  to  the  ofBceragainst 
a  claim  for  damages  on  account  of  a  capture  made  by  him  in  pur- 
suance of  such  instructions.  This  case  arose  under  the  act  of 
February  9,  1799,  **  further  to  suspend  the  commercial  intercourse 
between  the  United  States  and  France  and  the  dependencies 
thereof."  The  first  section  forbade  all  vessels  owned  or  employed 
by  persons  resident  within  the  United  States  to  proceed  thence  to 
any  French  port,  or  to  be  employed  in  any  traffic  or  commerce 
with  persons  resident  in  France  or  any  places  under  her  jurisdic- 
tion. The  fifth  section  authorized  the  president  to  give  instruc- 
tions to  the  commanders  of  public  armed  ships  of  the  United 
States,  to  stop  and  examine  any  ship  or  vessel  of  the  United 
States  on  the  high  seas,  which  there  might  be  reason  to  suspect  to 
be  engaged  in  any  traffic  or  commerce  contrary  to  the  true  tenor 
of  the  act;  and  if  upon  examination,  it  should  appear  that  such 
ship  or  vessel  was  bound  or  sailing  to  any  port  or  place  within  the 
territory  of  the  French  Republic,  or  her  dependencies,  contrary 
to  the  intent  of  the  act,  it  should  be  the  duty  of  such  commanders 
to  seize  and  send  into  port  such  ship  or  vessel.  The  instructions 
given  by  the  president  to  our  naval  commanders,  under  this  act 
directed  the  seizure  of  vessels  bound  from  as  well  as  to  French 
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ports.  The  vessel  on  account  of  whose  capture  the  suit  was 
brought,  was,  when  captured,  returning  with  a  cargo  of  coffee 
from  a  French  West  India  port.  The  court  were  of  opinion  that 
the  instructions  and  consequently  the  capture  wffe  not  warranted 
by  the  act.  Chief  Justice  Marshall,  in  delivering  the  opinion  of 
the  court,  says,  "  1  confess  the  first  bias  of  my  mind  was  very 
strong  in  favor  of  the  opinion  that,  though  the  instructions  of  the 
executive  could  not  give  a  right,  they  might  yet  excuse  from  dama- 
ges. I  was  much  inclined  to  think  that  a  distinction  ought  to  be 
taken  between  acts  of  civil  and  those  of  military  ofScers;  and 
between  proceedings  within  the  body  of  the  country  and  those  on 
the  high  seas.  That  implicit  obedience  which  military  men  usu- 
ally pay  to  the  orders  of  their  superiors,  which  indeed  is  indispen- 
sably necessary  to  every  military  system,  appeared  to  me  strongly 
to  imply  the  principle  that  those  orders,  if  not  to  perform  a  pro- 
hibited act,  ought  to  justify  the  person  whose  general  duty  it  is  to 
obey  them,  and  who  is  placed  by  the  laws  of  his  country  in  a  situ- 

ation  which,  in  general,  requires  that  he  should  obey  them. 

But  I  have  been  convinced  that  I  was  mistaken,  and  I  have  rece- 
ded from  this  first  opinion.  I  acquiesce  in  that  of  my  brethren, 
which  is,  that  the  instructions  cannot  change  the  nature  of  the 
transaction,  or  legalize  an  act  which,  witJiK^ut  these  instructions, 

would  have  been  a  plain  trespass. Captain  Little  then  must 

be  answerable  in  damages,"  &c. 

What  has  thus  far  been  said  of  the  liability  of  the  seizor,  relates 
to  cases  of  seizure  without  reasonable  cause  ;  in  which  cases  the 
liability  attaches  at  the  moment  of  the  seizure ;  and  if  the  property 
be  subsequently  lost  or  injured  whilei  under  seizure,  it  matters  not 
how  the  loss  or  injury  was  occasioned.  But  as  the  authority  of 
the  owner  over  his  property  is  suspended  while  it  is  under  seizure,- 
he  has  a  right  to  have  it  safely  kept,  and  in  the  event  of  its  final 
acquittal,  even  though  there  was  reasonable  cause  for  seizure,  to 
have  it  restored  to  him.  The  seizing  officer  while  the  property 
remains  in  his  custody,  and  the  marshal,  after  its  arrest  by  him 
under  the  process  of  the  court,  are  therefore  responsible,  in  such 
a  case,  for  any  loss  or  injury  resulting  from  want  of  ordinary 
care.     Burke  v.  Trevitt,  1  Mason,  96. 


CHAPTER   IL 

OF  THE   LIMITATION   OF   SUITS    FOUNDED   ON 

SEIZURES. 

All  prosecutions  and  suits  for  penalties  or  forfeitures,  pecuniary 
or  otherwise,  accruing  under  the  laws  of  the  United  States,  are 
required  to  be  commenced  within  five  years  from  the  time  when 
the  penalty  of  forfeiture  accrued  ;  provided  the  offender  or  the  pro* 
perty  liable  to  forfeiture,  shall  within  that  period  be  found  witbin 
the  United  States,  so  that  the  proper  process  may  be  instituted 
and  served  against  such  person  or  property  therefor.  Act  of 
February  28,  1839,  L.  U.  S.  vol.  9,  p.  962.  See  anUf  p.  192, 
It  is  presumed  from  the  terms  of  the  act  that  it  is  not  sufficient 
that  the  seizure  be  ma^e  within  the  prescribed  period,  unless  the 
judicial  proceedings  be  also  instituted  within  that  period. 


CHAPTER    III. 

OF  THE  PROCEEDINGS  FROM  THE  LIBEL  OR  INFOR- 
MATION  (INCLUSIVE),  TO  THE  HEARING  OR  TRIAL, 
INCLUDING  CONDEMNATIONS  BY  DEFAULT. 

It  has  already  been  intimated  that  the  proceedings  of  which  we 
are  now  to  treat,  were  to  a  considerable  extent,  regulated  by  the 
act  of  March  2,  1700,  (vol.  3,  p.  136),  sometimes  called  the  duty 
act  and  sometimes  the  collection  act,  and  which  still  forms  the 
basis  of  our  revenue  system. 

The  provisions  alluded  to  are  chiefly  embodied  in  the  80th,  00th 
and  01st  sections;  and  as  it  will  be  necessary  in  the  sequel  to 
make  frequent  and  minute  references  to  various  clauses  of  these 
sections,  it  will  be  convenient  and  useful,  long  as  they  are,  here  to 
insert  them.     They  are  as  follows : 

''  Seo.  80.  And  be  it  further  enacted^  That  all  penahies  ac- 
cruing by  any  breach  of  this  act,  shall  be  sued  for  and  recovered, 
with  costs  of  suit,  in  the  name  of  the  United  States  of  Amer* 
ica,  in  any  court  competent  to  try  the  same  ;  and  the  trial  of  any 
fact  which  may  be  put  in  issue,  shall  be  within  the  judicial  dis- 
trict in  which  any  such  penalty  shall  have  accrued  ;  and  the  col- 
lector, within  whose  district  the  seizure  shall  be  made,  or  for- 
feiture incurred,  is  hereby  enjoined  to  cause  suits  for  the  same 
to  be  commenced  without  delay,  and  prosecuted  to  effect ;  and 
is,  moreover,  authorized  to  receive,  from  the  court  within  which 
such  trial  is  had ,  or  from  the  proper  officer  thereof,  the  sum  or 
sums  so  recovered,  after  deducting  all  proper  charges,  to  be  al- 
lowed by  the  said  court ;  and  on  the  receipt  thereof,  the  said  col- 
lector shall  pay  and  distribute  the  same  without  delay,  accord- 
ing to  law,  and  transmit,  quarter  yearly,  to  the  treasury,  an 

account  of  all  moneys  by  him  received  for  fines,  penalties,  and 
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forfeiturest   during  such    quarter.     And    all    ships    or    vesaels 
goods,  wares,  or  merchandize,  which  shall  become  forfeited  in 
virtue  of  this  act,  shall  be  seized,  libelled,  and  prosecuted,  as 
aforesaid,  in  the  proper  court  having  cognizance  thereof:  which 
court  shall  cause  fourteen  days'  notice  to  be  given  of  such  sei- 
zure and  libel,  by  causing  the  substance  of  such  libel,  with  the 
order  of  the  court  thereon,  setting  forth  the  time  and  place  ap- 
pointed for  the  trial,  to  be  inserted  in  some  newspaper  published 
near  the  place  of  seizure,  and  also  by  posting  up  the   same  in 
the  most  public  manner,  for  the  space  of  fourteen  days,  at  or 
near  the  place  of  trial ;  for  which  advertisement  a  sum  not  exceed* 
ing  ten  dollars  shall  be  paid  :  And  proclamation  shall  be  made  in 
such  manner  as  the  court  shall  direct ;  and  if  no  person  shall 
appear  and  claim  any  such  ship  or  vessel,  goods,  wares  or  mer- 
chandize, and  give  bond  to  defend  the  prosecution  thereof,   and 
to  respond  the  cost  in  case  he  shall  not  support  his  claim,  the 
court  shall  proceed  to  hear  and  determine  the  cause  according 
to  law  ;  and  upon  the  prayer  of  any  claimant  to  the  court,  that 
any  ship  or  vessel,  goods,  wares,  or  merchandize,  so  seized  and 
prosecuted,  or   any  part  thereof,  should  be  delivered  to  such 
claimant,  it  shall  be  lawful  for  the  court  to  appoint  three  proper 
persons  to  appraise  such  ship  or  vessel,  goods,  wares,  or  mer- 
chandize, who  shall  be  sworn  in  open  court,  for  the  faithful  dis- 
charge of  their  duty ;  and  such  appraisement  shall  be  made  at 
the  expense  of  the  party  on  whose  prayer  it  is  granted ;  and  on 
the  return   of  such   appraisement,  if  the   claimant  shall,   witli 
one  or  more  sureties  to  be  approved  of  by  the  court,  execute  a 
bond  in  the  usual  form,  to  the  United  States,  for  the  payment 
of  a  sum  equal  to  the  sum  at  which  the  ship  or  vessel,  goods, 
wares,  or  merchandize,  so  prayed  to  be  delivered,  are  appraised, 
and,  moreover,  produce  a  certificate  from  the  collector  of  the 
district  wherein  such  trial  is  had,  and  of  the  naval  officer  thereof, 
if  any  there  be,  that  the  duties  on  the  goods,  wares,  and  mer- 
chandize, or  tonnage   duty  on   the  ship  or   vessel*  so  claimed 
have  been   paid,  or  secured,  in   like  manner  as   if  the  goods, 
wares,  or  merchandize,  ship  or  vessel,  had  been  legally  entered, 
the  court  shall,  by  rule,  order  such  ship  or  vessel,  goods,  wares, 
or  merchandize,  to  be  delivered  to  the  said  claimant,  and  the 


IN  CASES  OF  SEIZURE.  347 

said  bond  shall  be  lodged  with  the  proper  officer  of  the  court, 
and,  if  judgment  shall  pass  in  favor  of  the  claimant,  the  court 
shall  cause  the  said  bond  to  be  cancelled ;  but  if  judgment 
shall  pass  against  the  claimant,  as  to  the  whole,  or  any  part  of 
such  ship  or  vessel,  goods,  wares  or  merchandize,  and  the  claimant 
shall  not,  within  twenty  days  thereafter,  pay  into  the  court,  or 
to  the  proper  officer  thereof,  the  amount  of  the  appraised  value 
of  such  ship  or  vessel,  goods,  wares,  or  merchandize,  so  con- 
demned with  the  costs,  judgment  shall  and  may  be  granted 
upon  the  bond,  on  motion  in  open  court  without  further  delay. 
And  when  any  prosecution  shall  be  commenced,  on  account  of 
the  seizure  of  any  ship  or  vessel,  goods,  wares  or  merchandize, 
and  judgment  shall  be  given  for  the  claimant  or  claimants, 
if  it  shall  appear  to  the  court  before  whom  such  prosecution 
shall  be  tried,  that  there  was  a  reasonable  cause  of  seizure,  the 
said  court  shall  cause  a  proper  certificate  or  entry  to  be  made 
thereof,  and  in  such  case  the  claimant  or  claimants  shall  not  be 
entitled  to  costs,  nor  shall  the  person  who  made  the  seizure,  or 
the  prosecutor  be  liable  to  action,  suit,  or  judgment,  on  account 
of  such  seizure  and  prosecution  :  Provided,  That  the  ship  or  ves- 
sel, goods,  wares,  or  merchandize,  be,  after  judgment,  forthwith 
returned  to  such  claimant  or  claimants,  his,  her,  or  their,  agent  or 
agents:  And  provided^  That  no  action  or  prosecution  shall  be 
maintained,  in  any  case  under  this  act,  unless  the  same  shall  have 
been  commenced  within  three  years  next  after  the  penalty  of  forfeit- 
ure was  incurred. 

'^  Seo.  90.  And  be  it  further  enacted.  That  ail  ships  or  vessels, 
goods,  wares,  or  merchandize,  which  shall  be  condemned  by  virtue 
of  this  act,  and  for  which  bond  shall  not  have  been  given  by  the 
the  claimant  or  claimants,  agreeably  to  the  provisions  for  that  pur- 
pose, in  the  foregoing  section,  shall  be  sold,  by  the  marshal,  or 
other  proper  officer,  of  the  court  in  which  condemnation  shall  be 
had,  to  the  highest  bidder,  at  public  auction,  by  order  of  such  court, 
and  at  such  place  as  the  court  may  appoint,  giving  at  least  fifteen 
days^  notice,  (except  in  cases  of  perishable  goods,)  in  one  or  more 
of  the  public  newspapers  of  the  place  where  such  sale  shall  be ;  or, 
if  no  paper  is  published  in  such  place,  in  one  or  more  of  the  papers 
publbhed  in  the  nearest  place  thereto ;  for  which  advertising,  a 
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sum  not  exceeding  five  dollars  shall  be  paid.  And  the  amount  of 
such  sales,  deducting  all  proper  charges,  shall  be  paid,  within  ten 
days  after  such  sale,  by  the  person  selling  the  same,  to  the  clerk, 
or  other  proper  officer  of  the  court  directing  such  sale,  to  be  by 
him,  after  deducting  the  charges  allowed  by  the  court,  paid  to  the 
collector  of  the  district  in  which  such  seizure  or  forfeiture  has 
taken  place,  as  hereinbefore  directed. 

**  Sec.  91.     And  be  it  further  enacted.  That  all  fines,  penalties, 
and  forfeitures,  recovered  by  virtue  of  this  act,  (and  not  otherwise 
appropriated,)  shall,  after  deducting  all  proper  costs  and  charges, 
be  disposed  of  as  follows :  one  moiety  shall  be  for  the  use  of  the 
United  States,  and  be  paid  into  the  treasury  thereof,  by  the  col- 
lector receiving  the  same  ;  the  other  moiety  shall  be  divided  be- 
tween, and  paid  in  equal  proportions  to,  the  collector,  and  naval 
officer  of  the  district,  and  surveyor  of  the  port,  wherein  the  same 
shall  have  been  incurred,  or  to  such  of  the  said  officers,  as  there 
may  be  in  the  said  district;  and  in  districts  where  only  one  of  the 
aforesaid  officers  shall  have  been  established,  the  said  moiety  shall 
be  given  to  such  officer;  Provided  nevertheless.  That  in  all  cases 
where  such  penalties,  fines,  and  forfeitures,  shall  be  recovered  in 
pursuance  of  information  given  to  such  collector,  by  any  person 
other  than  the  naval  officer  or  surveyor  of  the  district,  the  one  half 
of  such  moiety  shall  be  given  to  such  informer  and  the  remainder 
thereof  shall  be  disposed  of  between  the  collector,  naval  officer, 
and  surveyor,  or  surveyors,  in  manner  aforesaid  :  Provided  aboj 
That  wheie  any  fines,  forfeitures  and  penalties,  incurred  by  virtue 
of  this  act,  are  recovered  in  consequence  of  any  information  given 
by  any  officer  of  a  revenue  cutter,  they  shall,  after  deducting  all 
proper  costs  and  charges,  be  disposed  of  as  follows :  one-fourth 
part  shall  be  for  the  use  of  the  United  States,  and  paid  into  the 
treasury  thereof,  in  manner  as  before  directed  ;  one-fourth  part  for 
the  officers  of  the  customs,  to  be  distributed  as  hereinbefore  set 
forth  ;  and  the  remainder  thereof  to  the  officers  of  such  cutter,  to 
be  divided  among  them  agreeably  to  their  pay :  And  provided  like^ 
wise,  That  whenever  a  seizure*  condemnation,  and  sale,  of  goods, 
wares,  or  merchandize,  shall  take  place  within  the  United  States, 
and  the  value  thereof  shall  be  less  than  two  hundred  and  fifty 
dollars,  that  pai1  of  the  forfeiture  which  accrues  to  the  United 
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States,  or  so  much  thereof  as  may  be  necessary,  shall  be  applied 
to  the  payment  of  the  cost  of  prosecution :  And  be  it  further  pro- 
vided. That  if  any  officer,  or  other  person,  entitled  to  a  part  or 
share  of  any  of  the  fines,  penalties,  or  forfeitures,  incurred  in  virtue 
of  this  act,  shall  be  necessary  as  a  witness  on  the  trial  for  such 
fine,  penalty,  or  forfeiture,  such  officer  or  other  person  may  be  a 
witness  upon  the  said  trial ;  but  in  such  case  he  shall  not  receive, 
nor  be  entitled  to,  any  part  or  share  of  the  said  fine,  penalty,  or 
forfeiture,  and  the  part  or  share  to  which  he  otherwise  would  have 
been  entitled,  shall  revert  to  the  United  States." 

As  soon,  then,  as  the  seizure  has  been  made,  it  is  the  duty  of 
the  seizing  officer  to  cause  proceedings  to  be  instituted  to  enforce 
the  supposed  forfeiture :  and  for  this  purpose,  he  is  to  give  notice 
of  the  seizure,  of  the  place  where  it  was  made,  and  of  the  partic* 
ular  grounds  of  it,  to  the  United  States  attorney  of  the  proper  ju- 
dicial district.  If  the  seizure  be  made  within  the  limits  of  a  judi- 
'  cial  district,  the  court  for  that  district  alone  can  take  cognizance  of 
it,  wherever  the  offence  may  have  been  committed.  See  the  judi- 
dicary  act  of  24th  September,  1789,  vol.  2,,  p.  56,  §  9  ;  Keen  v. 
The  United  States,  5  Cranch,  304,  (2  Condens.  Rep.  265  ;)  The 
Marino,  9  Wheat.  351,  (5  Condens.  Rep.  623.)  But  if  the  seiz- 
ure be  made  on  the  high  seas,  it  is  properly  cognizable  in  the  dis- 
trict into  which  the  thing  seized  is  first  brought.  lb.  The  Abby, 
1  Mason,  360.  (a) 

(a)  In  this  case,  Mr.  Jastice  Story  considers  the  phrase  "high  seas,"  in  the  con- 
nection in  which  it  is  used  in  the  text,  as  importing  all  waters  on  the  sea  coast  helow 
low  water  mark,  and  at  flood  tide  below  high  water  mark.  He  must  of  course  be 
nndeistood  to  refer,  as  indeed  the  circumstances  of  the  case  imply,  only  to  the  main 
coast,  and  not  to  the  shores  of  bays,  harbors,  inlets  and  the  like,  within  the  limita 
of  a  state.  £ach  of  the  judicial  districts  of  the  United  States  consists  of  a  state  or 
part  of  a  state,  eo  nomine,  and  is  of  course  conterminous  with  it. 
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SECTION  I. 

OF   THE    LIBEL   AND   INFORMATION. 

The  district  attorney,  upon  receiving  due  notice  of  the  seizure* 
proceeds  to  institute  a  suit  against  the  thing  seized,  by  drawing  up 
a  written  statement  of  the  case,  setting  forth  the  facts  by  reason 
of  which  a  forfeiture  is  supposed  to  have  been  incurred.  When  the 
seizure  has  been  made  on  the  high  seas,  or  on  waters  navigable  from 
the  sea  by  vessels  often  or  more  tons  burden,  the  case  is  of  admi- 
ralty jurisdiction,  and  the  written  statement  of  it  is  denominated  a 
l«t&e/of  information,  from, /ibeZ/t/s, a  little  book:  and  when  ihe  seiz- 
urehas  been  made  on  land,  or  on  waters  not  so  navigable,  it  is  of 
common  law,  or  as  it  is  frequently  said,of  exchequer  jurisdiction,  and 
the  written  statement  of  the  case  is  called  an  Information,  (a) 

(a)  See  ante,  p.  136,  et  seq.     The  BeUey  and  Charloitet  4  Cranch,  443 :  (3  Con- 
dens.  Rep.  168;)  Wkalen  v.  The  United  States,  7  Cranch,  112,  (3  Gondens.  Rep. 
437.)     This  distinction  is  well  established,  and  the  terms  by  which  it  is  eipresaed, 
as  they  seem,  so  far  as  I  am  informed,  to  have  been  invariably  anderstood  by  the 
courts,  leaye  liitle  room  for  doubt  or  difficalty  in  their  application.    But   in  a  late 
case  in  the  District  Court  of  the  Northern  District  of  New- York,  it  was  strenuoosly 
contended  by  the  counsel  for  the  claimant  that  the  practical   construction  which 
they  had  uniformly  received  in  that  court  was  founded  in  error.    As  the  subject  is 
of  considerable  importance,  I  shall  make  no  apology  for  inserting  the  following  ex- 
tract from  the  judgment  pronounced  in  the  case  by  the  judge  of  that  court ;  merely 
premising,  that  the  proceeding  was  on  the  admiralty  side  of  the  court,  against  the 
eteamboat  Black  Hawk  and  her  appurtenances,  for  various  alledged  infractions  of  the 
navigation  laws  of  the  United  States ;  and  that  the  seizure  was  made  at  the  port  of 
Ogdensburgh,  on  thj  waters  of  the  St.  Lawrence :  which   waters  were  described  in 
the  libel,  as  being  navigable  from  the  sea  by  vessel  of  ten  or  more  tons  burden. 

**  A  preliminary  objection  is  taken  that  the  waters  of  the  St.  Lawrence  at  the  port  of 
Ogdensburgh  are  not  so  navigrable ;  and  that  this  proceeding  is  therefore  improperly 
instituted  on  the  admiralty  side  of  this  court.  It  is  not  denied  that  the  river  St- 
Lawrence,  throughout  its  .entire  course,  is  of  sufficient  depth  to  admit  the  passage  of 
vessels  of  a  burden  far  exceeding  ten  tons.  But  it  is  asserted,  and  as  a  geographi- 
cal fact  is  notorious,  that  at  several  places  below  Ogdensburgh,  and  at  one,  in  par- 
ticular, for  several  miles  in  extent,  the  velocity  of  the  current  is  so  great  that  it  can- 
not be  overcome  by  ascending  boats  without  the  aid  of  extraordinary  means  of  pro. 
pulsion  or  traction.  That  neither  sails,  nor  oars,  nor  even  steamj  are  sufficient  for 
this  purpose,  but  that  it  requires  a  resort  to  setting-poles,  or  dnig-ropes.    The  forcing 
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In  the  Northern  District  of  New  Yoik  (where  revenue  seizures  are 
of  very  frequent  occurrence,)  it  is  the  established  practice  to  file  the 


of  vessels  through  water  by  such  means,  It  is  argued,  is  not  navigation ;  and  the 
quality  of  navigablenese  cannot  therefore  be   truly  predicated  of  waters  which  can 
be  traversed  only  by  such  unusual,  tardy  and  laborious  processes. 
«*  There  is  unqestionably  force  and  plausibility  in  the  argument. 
**  Another  ground  of  doubt  whether  this  is  a  case  of  admiralty  jurisdiction,  was 
also  suggested.    The   constitution  of  the  United  States  declares  that  tbe  judicial 
power  of  the  United  States  shall  extend  to  all  cases  of  admiralty  and  maritime  jur- 
isdiction.   But  Congress  has  no  power  to  enlarge  this  jurisdiction  beyond  what  was 
widerstood  and  intended  by  it  when  the  constitution  was  adopted ;  for  this  would 
be  to  deprive  the  citizen  of  the  right  of  trial  by  jury,  secured  to  him  by  the  consti- 
tution in  suits  at  common  law.    It  was  upon  this  ground  that  in  the  case  of  The 
Vengeance,  (3  Dallas,  297,)  which  arose  not  long  after  the  adoption  of  the  consti- 
tution, it  was  strenuously  contended  that  Congress  had  no  authority  to  include 
seizures  under  the  laws  of  impost  navigation  and  trade,  wherever  made,  within  the 
admiralty  jurisdiction  of  the  district  courts ;  because  in  England  such  oases  were 
cognizable  not  in  the  high  court  of  admiralty  but  in  the  court  of  exchequer.    But  it 
was  admitted  that  the  colonial  vice-admiralty  courts,  both  in   this  country  and  in 
the  West  Indies,  had  always  exercised  jurisdiction  over  seizures  of  this  nature;  and 
the  objection  was  overruled.     It  was  also  objected  in  that  case,  that  it  was  not  in 
fact  the  intention  of  Congress  to  embrace  such  seizures   within  the  admiralty  juris, 
diction  ;  an  objection  to  which  the  somewhat  ambiguous  phraseology  of  the  ninth 
section  of  the  judiciary  act  afforded  considerable  plausibility.     But  this  objection 
was  also  overruled  ;  and  though  the  principles  of  this  early  case  have  several  times 
since  been  called  in  question  at  the  bar,  it  has  been  steadily  adhered  to  by  the  Su- 
preme Court. 

"But  the  admiralty  jurisdiction  in  England  is  limited  to  cases  arising  within  the 
ebb  and  flow  of  tide ;  and  that  of  the  courts  of  the  United  States  has  been  decided 
to  be  in  general  subject  to  the  same  limitation.  Thus,  for  example,  though  the  dis. 
trict  courts  as  instance  courts  of  admiralty,  possess  an  unquestionable  jorisdiction 
of  suits  for  the  recovery  of  seamen's  wages,  and  of  suits  by  material  men  and  ship. 
Wrights,  (except  in  the  case  of  a  domestic  ship,  where  the  local  law  gives  no  lien,) 
this  jurisdiction  is  held  not  to  extend  to  cases  where  the  wages  are  earned,  the  ma- 
terials furnished,  or  the  services  rendered,  above  the  ebb  and  flow  of  tide ;  and  so  in 
regard  to  other  maritime  contracts ;  and  in  regard  also  to  cases  of  marine  tree- 
pass,  false  imprisonment,  and  assault  and  battery,  the  admiralty  jurisdiction  is  sub. 
ject  to  a  like  limitation.  The  Steamboat  Jefferson,  10  Wheat.  422 ;  The  Steamboat 
Planter,  7  Peters,  334. 

**  Witliout  therefore  questioning  the  general  soundness  of  the  decision  in  the  case  of 
The  Vengeance,  it  might  still  be  insisted  that  the  admiralty  jurisdiction  of  munici. 
pal  forfeitures  is  limited  to  seizures  made  upon  tide  waters.  An  exception  to  this 
extent  might  perhaps  not  unreasonably  be  implied,  as  within  the  contemplation  of 
the  legislature  ;  for  it  may  well  be  doubted  whether  it  was  in  fact  intended  to  ex. 
tend  the  admiralty  jurisdiction  thousandg  of  miles  into  the  interior  of  the  country, 
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libel  or  information  and  issue  the  proper  process,  at  once»  whether 
the  court  happens  to  be  in  session  or  not :  and  this  I  understand  to 
be  the  practice  in  most  of  the  other  districts.  Indeed,  except  in  the 
few  districts  in  which  all  the  terms  of  the  district  court  are  held  in 
the  same  place,  in  which  the  judge  and  other  officers  of  the  court 
also  reside,  and  where,  therefore,  the  regular  sessions  of  the  court 
may  be  conveniently  protracted  by  successive  adjournmeots,  or 
special  sessions  may  be  conveniently  held,  the  delays  which  would 
arise  from  postponing  all  suits  on  seizures  made  in  vacation  until 
the  next  succeeding  term  of  the  court,  would  be  intolerable.  Be- 
sides, by  the  89th  section  of  the  collection  act,  (vol.  3.  p.  221,) 
every  collector  within  whose  district  a  seizure  is  made,  or  forfeit- 
ure incurred,  is  expressly  '*  enjoined  to  cause  suits  for  the  same 
to  be  commenced  without  delay,** 

Rules  regulating  the  structure  of  the  Libel  and  Information.]  In 
their  structure,  the  libel  and  information  are  essentially  a/ike,  as 
will  be  seen  by  consulting  the  precedents  in  the  Appendix.  But 
it  is  indispensable  that  the  place  of  seizure  should  be  stated,  so  as 
to  show  clearly  to  which  branch  of  the  jurisdiction  of  the  court 
the  case  pertains ;  and  the  allegation  for  this  purpose  must  be  in 
accordance  with  the  truth,  as  it  will  appear  by  the  evidencet 
otherwise  no  judgment  can  be  pronounced.  The  Saraf  8  Wheat. 
391,  (5  Condens.  Rep.  472.) 

As  to  the  degree  of  strictness  necessary  to  be  observed  in  fra- 

to  Uie  waters  for  example,  of  the  Mississippi,  Misaouri,  Ohio,  and  their  tributaries 
throughout  their  whole  navigable  extent ;  and  even  if  it  was  so  intended,  the  con- 
stitutional power  of  Congress  to  do  it  might  reasonably  be  questioned. 

••  I  have  thought  it  right  to  notice  the  objection  to  the  jurisdiction  of  the  court  in 
the  present  case,  and  thus  briefly  to  advert  to  the  grounds  on  which  it  reata.  Bat 
as  applied  to  the  waters  in  question,  it  is  altogeUier  novel.  Hitherto,  ever  since 
my  official  connection  with  this  court,  and,  as  I  understand,  ever  since  ita  or- 
ganization, all  seizures  made  on  lake  Ontario  and  the  river  St.  Lawrence,  have 
been  considered  and  treated  aa  of  admiralty  jurisdiction ;  and  I  am  of  opinion  that  it 
would  not  become  me  at  this  late  day  to  entertain  the  question  whether  this  practice 
had  not  its  origin  in  usurpation.  If  a  jurisdiction  which  has  been  constanUy  ezer- 
cised  and  acquiesced  in  without  complaint  for  half  a  century,  and  which  is  in  ap- 
parent accordance  with  the  decisions  of  the  Supreme  Court,  is  to  be  renounced  by 
thb  court,  it  can  in  my  judgment,  be  properly  and  deooroualy  done,  only  in  obedi- 
ence  to  the  decision  of  an  appellate  tribunal." 
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ming  a  libel  or  information,  it  may  be  said  in  general,  that  in  re- 
gard to  mere  form,  no  great  nicety  is  required.  It  is  proper  to 
remark,  however,  that  the  reported  decisions  in  our  courts  on  this 
subject,  relate  to  proceedings  in  admiralty  ;  in  which,  it  has  uni- 
formly been  said,  less  strictness  is  requisite  than  is  exacted  in  pro- 
ceedings, especially  criminal  proceedings,  in  courts  of  common 
law.  Whether  the  same  rule  is  applicable  to  proceedings  by  in- 
formation on  the  common  law  side  of  the  court,  is  a  question  to 
which  the  decisions  thus  far,  do  not  appear  to  afford  a  satisfactory 
answer.  It  is  hardly  to  be  supposed,  however,  that  what  would 
be  sufficient  as  a  libel  of  information,  would  be  adjudged  insuffi- 
cient as  a  simple  information.  A  distinction  in  this  respect  would 
seem  to  savor  too  much  of  arbitrary  and  senseless  technicality; 
and  such,  I  infer  was  the  impression  of  Mr.  Justice  Story,  in  the 
case  of  Cross  v.  The  United  Stales,  I  Gallis.  31. 

But  with  regard  to  matters  of  substance,  the  rule  is,  that 
every  fact  and  circumstance  material  in  law  to  the  mainten- 
ance of  the  suit  must  be  set  forth  with  precision,  clearness 
and  all  reasonable  certainty.  The  owner  of  the  property  pro- 
ceeded against  is  entitled  to  know  exactly  to  what  he  is  called 
upon  to  answer  ;  and  the  case  must  be  so  presented  as  to  enable 
the  court  to  see,  judicially,  that  the  fact  alledged  to  have  been 
committed  is  an  offence  against  the  laws.  This  rule  is  extracted 
from  the  case  of  The  Schooner  Hoppet  and  Cargo  v.  The  United 
States,  7  Cranch,  38^,  (2  Condens.  Rep.  542.)  A  rule,  say  the 
court,  so  essential  to  justice  and  fair  proceeding  as  that  which  re- 
quires a  substantial  statement  of  the  offence  upon  which  the  pro- 
secution is  founded,  must  be  the  rule  of  every  court  where  justice 
is  the  object.  The  reasons  of  it  apply  to  prosecutions  in  courts 
of  admiralty  with  as  much  force  as  to  prosecutions  in  other 
courts ;  and  it  is  a  maxim  of  the  civil  law  that  a  decree  must  be 
secundum  allegata  as  well  as  secundum  probata — a  maxim  essen- 
tial to  justice  in  all  courts.  The  libel  of  information  against  the 
vessel  in  that  case  charged  in  substance,  that  while  the  act  entitled 
•*  an  act  to  interdict  commercial  intercourse,"  dec.  was  in  force, 
certain  goods  of  the  growth,  produce,  or  manufacture  of  France, 
were  imported  into  the  United  States,  to  wit :  into  the  port  of 
New  Orleans,  in  the  said  vessel,  from  some  foreign  port  or  place, 

45 
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to  wit,  from  St.  Bartholomew,  contrary  to,  and  in  violation  of  the 
fourth,  fifih  and  six  sections  of  the  act.     By  reason  of  which,  and 
by  force  of  the  act  of  Congress  entitled  an  act,  &c.  the  said  vessel, 
her  tackle,  apparel  and  furniture  had  become  forfeited  to  the  United 
States.     The  only  section  of  the  act  imposing  a  forfeiture  on  the 
vessel  was  the  sixth  ;  by  which  it  was  in  substance  enacted,  that 
if  any  article,  the  importation  of  which  is  prohibited,  shall  be  put  on 
board  of  any  ship,  &c.  with  intention  to  import  the  same  into  the 
United  States  contrary  to  the  true  intent  and  meaning  of  the  act, and 
with  the  knowledge  of  the  owner  or  master  of  such  ship,&c.  such  ship 
&c.  shall  be  forfeited.  The  crime  for  which  alone  the  vessel  could 
be  subjected  to  forfeiture,  consisted  in  the  prohibited  articles  being 
put  on  board  with  the  intention  of  importing  them  into  the  United 
States,  and  with  the  knowledge  of  the  owner  or  master.    But  upon 
both  these  points  the  libel  was  silent.     It  neither  alledged  that  the 
goods  were  put  on  board  with  intent  to  import  them  into  the  Uni- 
ted States,  nor  with  the  knowledge  of  the  owner  or  master.    It 
did  not  therefore  slate  a  case  showing  that  the  law  had  been  vio- 
lated.    Upon  this  ground  it  was  held  to  be  insufficient  to  warrant 
a  sentence  of  condemnation,  although  it  was  shown  by  the  evidence 
that  in  point  of  fact  the  vessel  was  liable  to  forfeiture.     See,  also, 
The  Caroline  v.  The  United  States,  7  Cranch,  496,  (2  Condens. 
Rep.  584 ;)   The  Anne  v.   The  United  States,  7  Cranch,   570,  (2 
Condens.  Rep.  611.)     In  accordance  with  the  principle  of  this 
case  a  decree  of  condemnation  was  withheld  upon  a  count  in  a  libel 
of  information  in   a  case,  (The   Steamboat  Black   Hawk,)   re- 
cently  decided   in   the   District   Court    for    the   Northern   Dis- 
trict of  New- York.     The   article  in   the  libel  was  founded  on 
the  4th  section  of  the  act  of  December  31,  1792,  ••concerning 
the  registering  and  recording  of  ships  and  vessels,  as  partially 
modified  by  the  act  of  March  2,  1831,  relating  to  the  inland  fron- 
tier trade,  and  requiring  that  in  order  to  the  registry  of  any  ship 
or  vessel  an  oath  or  affirmation  shall  be  taken  by  the  owner 
before  the  officer  authorized  to  make  such  registry.     The  point  of 
the  decision  will  be  sufficiently  indicated  by  the  following  extract 
from  the  opinion  of  the  court :  •♦  The  act  designates  the  officer  be- 
fore whom  the  oath  shall  be  taken,  specifies  the  particulars  which 
it  is  to  embrace,  and  punishes  the  owner  by  the  forfeiture  of  his 
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vessel  if  he  knowingly  swears  falsely  in  regard  to  any  one  of  these 
particulars.  A  prosecution  unc'er  this  section,  therefore,  bears  a 
close  analogy  to  a  prosecution  for  perjury ;  and  although  it  is 
well  settled  that  less  technical  nicety  is  in  general  required  in  a 
libel  than  in  an  indictment,  I  am  nevertheless  of  opinion  that  it  is 
indispensable  that  the  libel  should  contain  a  positive  and  direct 
allegation  that  the  party  charged  with  the  false  swearing  was  in 
fact  sworn,  that  it  should  designate  the  officer  before  whom  the 
oath  was  taken,  that  it  should  set  forth  so  much  of  the  matter 
sworn  to  as  it  is  intended  to  falsify,  and  distinctly  show  in  what 
the  falsity  is  supposed  to  consist.  In  framing  this  article  neither 
of  these  requisites  has  been  complied  with,  unless  it  be  the  last — 
and  even  in  regard  to  this,  there  is  a  want  of  conformity  to  the 
statute,  and  also  to  the  terms  of  the  oath  which  was  proved  on 
the  trial  to  have  been  actually  taken.  The  allegation  is  that 
''  William  Bacon,  upon  whose  oath,  &,c.  well  knew,  at  the  time 
he  so  made  oath  as  aforesaid,  that  the  said  Steamboat  Black 
Hawk,  &c.  was  not  wholly  and  entirely  owned  by  resident  citi- 
zens of  the  United  States.**  But  the  act  does  not  require,  when 
the  oath  is  made  by  a  part  owner,  that  he  should  state  in  terms, 
that  the  other  owners  are  citizens,  much  less  resident  citizens  of 
the  United  States.  He  is  required  to  state  his  own  residence,  and 
to  swear  that  no  subject  or  citizen  of  any  foreign  prince  or  state 
is  interested  in  the  vessel ;  and  such  is  the  form  of  the  oath  pro- 
duced in  evidence.  But  if  this  is  the  part  of  the  oath  on  which 
reliance  was  placed,  the  assignment  of  false  swearing  should  have 
been  applied  to  this  part,  by  a  direct  denial  of  its  truth." 

Another  highly  important  rule  which  has  been  established  is, 
that  it  is  sufficient,  in  a  libel  or  information  on  a  seizure,  to  describe 
the  offence  in  the  words  of  the  statute,  provided  it  be  so  described 
that  if  the  allegation  be  true  the  case  must  be  within  the  law. 
The  Samml  1  Wheat.  9,  (3  Condens.  Rep.  466  ;)  The  Mary  Ann, 
8  Wheat.  380,  (5  Condens.  Rep.  471  ;)  The  Emily  ^  The  Caro- 
line,  9  Wheat.  381,  (5  Condens.  Rep.  623  ;)  The  Merino  el  al,  9 
Wheat.  391,  (5  Condens.  Rep.  623.)  In  the  last  case  the  tech- 
nical conclusion,  contra  formam  statuti,  was  held  to  be  unneces- 
sary in  a  libel  of  information. 

It  is  in  no  case  necessary  to  state  any  fact  which  constitutes 
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matter  of  defence  to  the  daimant:  and  therefore  it  is  unnecessary 
to  negative  exceptions  which  come  in  by  way  of  proviso  to  an 
act,  or  which  are  contained  in  subsequent  statutes.  The  Aurora^ 
7  C ranch,  382,  (2  Condens.  Rep.  640 ;)  The  United  Stales  v. 
Hayward^  2  Gall  is.  485,  497.  When  the  exception  is  in  the  en- 
acting clause,  there  must,  of  course,  be  an  averment  that  the  case 
18  not  within  it.     lb. 

Interrogatories^]  In  admiralty  causes  it  is  the  right  of  the  U- 
bellant,  if  he  thinks  proper,  to  propound  interrogatories  to  the  re- 
spondent or  claimant,  to  be  answered  by  the  latter  on  oath.  This 
right  may  therefore  be  exercised  by  the  district  attorney  in  cases 
of  seizure  cognizable  on  the  admiralty  side  of  the  court.  But  the 
correlative  right  to  which  the  adverse  party  is  entitled  in  suits  be- 
tween private  individuals,  of  appealing  in  like  manner  to  the  con- 
science of  the  libellant,  does  not,  for  obvious  reasons,  exist  in  the 
cases  of  which  we  are  treating.  Generally,  when  the  libellant 
avails  himself  of  this  privilege,  he  does  so  by  annexing  the  inter- 
rogatories to  the  libel.  But  they  may  also  be  propounded  at  a 
subsequent  stage  of  the  proceedings.  This  right  is  recognized, 
and  the  exercise  of  it  regulated,  by  the  rules  of  the  courts  in  the 
First  Circuit,  and  also  by  those  of  the  District  Court  for  the 
Southern  District  of  New- York.  By  the  former  it  is  declared 
that  the  plaintiflf  shall  have  a  right,  in  suits  of  admiralty  and  mari- 
time jurisdiction,  to  require  the  personal  answer  of  the  defendant 
on  oath,  to  interrogatories  to  be  filed  by  him  in  court  touching  the 
allegations  contained  in  the  libel,  or  any  other  matter  or  thing  by 
him  suggested  and  filed,  which  shall  be  relevant  to  the  suit.  And 
in  like  manner  the  defendant  shall  in  like  suits,  (except  where  the 
United  States  are  plaintiffs,)  have  a  right  to  require  the  personal 
answer  of  the  plaintiff  on  oath,  to  interrogatories  filed  in  court 
touching  any  matter  of  defence  or  exception,  or  any  other  allega- 
tion by  him  filed,  which  shall  be  relevant  to  the  suit.  Either  party 
may  object  to  answering  any  interrogatory,  the  answer  to  which 
will  expose  him  to  a  penalty  or  forfeiture,  or  punishment  for  a 
crime.  If  either  party  be  decreed  to  give  a  personal  answer,  and 
refuse  or  neglect  to  do  so,  such  party  shall  be  deemed  in  contu- 
macy and  default,  and  if  the  party  be  plaintiff,  the  suit  shall  be 
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dismissed  ;  if  defendaDt,  (he  allegations  in  the  libel  shall  be  (aken 
pro  confesio,  and  the  court  will  thereupon  hear  tlie  cause  and  ad- 
Judge  the  same  ex  parte.  But  if  the  other  party  prefer,  he  may 
proceed  by  attachment  lo  compel  such  answer.  Sec  Rules  17, 
18,  10,  SO,  of  the  Circuit  Court  for  the  First  Circuit.  By  the 
rules  of  the  District  Court  of  the  Southern  District  of  iVew-York, 
it  is  declared  that  either  party  may  propound  interrogatories  to 
the  other,  within  four  days  after  the  putting  in  of  the  claim,  or 
answer,  or  other  pleadiog.  A  copy  of  the  interrogatories  shall  be 
served  on  the  adverse  party  or  his  proctor ;  and  if  he  object 
thereto,  he  shall  notify  the  party  serving  the  same,  who  shall,  on 
due  notice,  submit  the  same  to  the  judge  for  his  allowance. 

The  interrogatories  allowed  shall  be  filed  with  the  clerk,  and 
notice  thereof  be  given,  and  the  party  shall  tile  his  answer  thereto 
in  ten  days  after  such  notice;  in  default  whereof,  the  pleading  put 
in  by  the  delinquent  party  shall  be  treated  as  a  nullity,  and  his  de- 
fault  may  be  entered.     Rules  99,  100. 

By  Rule  101,  answers  to  interrogatories  may  be  excepted  lo  in 
the  manner  prescribed  by  the  rules  of  the  same  court  with  respect 
to  answers  or  claims.  It  is  important  however  to  remark  that  this 
inquisitorial  mode  of  extracting  proof  is  a  hazardous  proceeding, 
and  should  not  be  resorted  to  except  in  extraordinary  cases  in 
which  the  party  has  little  probability  of  making  out  his  case  by 
other  evidence;  because  it  is  said  the  answers  of  the  adverse 
party  to  interrogatories,  if  unfavorable,  can  be  successfully  rebut- 
ted only  by  evidence  which  would  be  suCBcient  to  warrant  a  con- 
viction  on  an  indictment  fur  perjury.  See  Dunlap's  Admiralty 
Practice,  p.  125  (  Appendix,  "  Practical  Forms." 

Amendments.']     Courts  of  admiralty  are  little  trammeled  by  a 
regard  to  mere  technicalities;  substantial  justice,  without  unneces- 
sary delay  or  expense  being  the  great  object   which  they  keep 
steadily  in  view  and  constantly  aim  to  accomplish.     They  accord- 
ingly acknowledge  no  limits  to  iheir  right  to  allow  amenr'        '- 
when  conducive  to  this  end.     Such  at  least  seems  lo  be  ll 
inference  from  the  decisions  of  our  own  courts ;  and  it  appi 
be  equally  true  of  every  stage  of  the  proceedings  from  the 
tution  of  the  suit  in  the  District  Court,  to  its  final  decision 
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liist  court  of  appeal.  We  have  already  seen  that  mere  foi  rnal 
defects  are  disregarded.  What  is  here  said  relates  therefore  to 
substance. 

When  the  ground  of  forfeiture  is  stated  with  insufficient  cer- 
tainty or  fullness  to  justify  a  decree  of  condemnation  founded  on 
it,  the  court  may,  on  application,  allow  it  to  be  reformed,  and  may 
also  permit  new  substantive  charges  to  be  introduced  by  addi- 
tional articles  or  counts  for  that  purpose.  In  the  case  of  The  Ed- 
wards 1  Wheat  261,  (3  Condens.  Rep.  565,)  and  again  in  the  case 
of  the  Mananna  F/ora,  11  Wheat.  1,  (6  Condens.  Rep.  201.) 
the  power  of  the  Circuit  Court  to  allow  the  introduction  of  new 
allegations  was  strongly  contested  by  the  counsel  for  the  claim- 
ants, on  the  ground  that  the  Circuit  Court  is  authorized  to  exercise 
only  an  appellate  jurisdiction  in  cases  of  this  description,  and  that 
to  permit  a  new  and  independent  cause  of  forfeiture  to  be  set  up, 
would  be,  in  effect,  to  arrogate  an  original  jurisdiction.  But  the 
court  considered  this  power  as  no  longer  open  to  question  in  our 
courts,  and  vindicated  its  exercise  as  in  strict  accordance  with  the 
common  usage  and  admitted  doctrine  of  admiralty  courts  to  per- 
mit the  parties  on  appeal,  to  introduce  new  allegations  as  well  as 
new  proofs — non  allegata  allegare,  et  non  probata  prohare. 

This  rule  is  not  to  be  understood  however  as  authorizing  the 
introduction  before  the  appellate  court  of  a  new  res  or  subject  of 
controversy.  Thus  where  the  controversy  in  the  court  below 
was  concerning  seventy-two  bales  of  cotton,  and  new  pleadings 
having  been  filed  on  both  sides  in  the  appellate  court,  and  the  libel- 
lant  set  up  a  title  to  one  hundred  and  twenty- two  bales  and  ob- 
tained a  decree  therefor,  the  Supreme  Court  reversed  the  decree 
as  to  the  fifty  additional  bales.     **The  case  carried  up,"  say  the 

court,  "  was  the  controversy  about  the  seventy-two  bales 

this  was  the  res  in  controversy ;  and  in  so  far  as  the  seveniy-two 
bales  wereconcerned,  either  party  was  authorized  to  make  amend- 
ments, or  to  introduce  new  evidence,  in  order  to  support  his  title 
in  the  appellate  court.  But  the  libellant  could  not  introduce  a 
new  subject  of  controversy ;  and  the  amendment  which  brought 
into  the  case  the  additional  fifty  bales,  was  the  introduction  of  a 
new  res,  which  did  not  go  up  by  the  appeal ;  and  could  not  be 
originally  instituted  in  an  appellate  court.     Wc  think  this  amend- 
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mcnt  is  not  justified  by  admiralty  practice ;  although  it  is  well 
known  that  the  most  liberal  principles  prevail  in  admiralty  courts, 
in  relation  to  amendments.'*  Houseman  v.  The  Schooner  North 
CaroKna,  15  Peters,  40,  50. 

If,  on  appeal  to  the  Supreme  Court,  the  evidence  appears  to 
be  sufficient  to  establish  the  forfeiture,  but  the  libel  is  too  defective 
to  authorize  a  decree  of  condemnation,  it  is  the  practice  of  that 
court  to  remand  the  cause  to  the  Circuit  Court  with  directions  to 
allow  the  requisite  amendment.  See  the  cases  above  cited.  The 
Harrison,  1  Wheat.  298,  (3  Condens.  Rep.  571.)  And,  in  the 
case  of  the  Adeline,  9  Cranch,  244,  (3  Condens.  Rep.  397,)  the 
court,  in  deciding  on  the  validity  of  an  objection  taken  to  the  libel, 
say,  "  if,  indeed,  there  were  any  thing  in  the  objection,  it  cannot 
in  any  beneficial  manner  avail  the  claimants.  The  most  that 
could  result  would  be,  that  the  cause  would  be  remanded  to  the 
Circuit  Court,  with  directions  to  allow  an  amendment  of  the  libel. 
When  merits  clearly  appear  on  the  record,  it  is  the  settled  prac- 
tice, in  admiralty  proceedings,  not  to  dismiss  the  libel,  but  to  allow 
the  party  to  assert  his  rights  in  a  new  allegation.  This  practice, 
so  consonant  with  equity  and  sound  principle,  has  been  deliberately 
adopted  by  this  court  on  former  occasions."  See,  also,  the  case 
of  The  Palmyra,  12  Wheat.  1,  (6  Condens.  Rep.  397,)  where  the 
same  language  is  again  used.  Finally,  in  the  case  of  The  United 
States  V.  Four  Pieces  of  Woollen  Cloth,  (Paine's  C.  C.  Rep.  435,) 
in  the  Circuit  Court  for  the  Southern  District  of  New- York,  the 
district  attorney  was  permitted  so  to  amend  a  libel  of  information 
pending  on  the  admiralty  side  of  the  court,  as  to  change  it  to  an 
information  on  the  common  law  side  of  the  court,  for  the  purpose 
of  adapting  it  to  the  place  of  the  seizure. 

The  foregoing  decisions  relative  to  amendments  were  made  in 
casesinstituted  on  the  admiralty  side  of  the  District  Court.  Wheth- 
er their  doctrines  are  applicable  without  quail flcation^  to  exche- 
quer information  is  a  point  that  has  not  yet,  as  I  am  aware,  been 
in  terms  decided.  I  may  be  permitted  however  to  suggest  a 
doubt  whether  there  is  any  just  foundation  for  a  distinction  in  this 
respect  between  the  cases. 

It  is  true  that  in  the  cases  above  cited,  the  comprehensive  power 
in  question  is  generally  claimed  and  vindicated  by  reference  to 
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the  established  usages  of  admiralty  courts.  But  by  the  judiciary 
act  of  1789,  (vol.  2,  p.  56,  §  32,)  the  courts  of  the  United  Slates 
are  expressly  empowered,  at  any  time,  to  permit  the  parties  *'  to 
amend  any  defect  in  the  process  or  pleadings,  upon  such  conditions 
as  the  said  courts  respectively  shall,  in  their  discretion,  and  by 
their  rules*  prescribe.''  The  authority  conferred  by  this  enact- 
ment is  certainly  very  comprehensive,  and  such  as  would  seem  to 
leave  little  room  to  question  the  power  of  the  court  to  establish 
uniformity  where  discrepancy  would  be  strikingly  incongruous. 
See  an  Anonymous  case,  1  Gallis.  22.  It  must  not  be  supposed 
however  that  all  amendments  that  may  be  asked  for  are  to  be 
granted  of  course.  The  power  in  question  is  understood  to  be 
a  discretionary  power,  to  the  exercise  of  which  the  court  may 
annex  such  terms  and  conditions  as  justice  appears  to  require,  or 
may  decline  to  exert  it  at  all  in  extraordinary  cases,  when  its  ex- 
ercise would  be  productive  of  injustice.  Thus  in  the  case  of  Tke 
Harmony,  1  Gallis.  123,  it  was  decided,  that  although  the  fact 
that  the  statute  of  limitations  would  otherwise  run  against  a  cause 
of  action  then  before  the  court,  had  been  held  to  be  a  good  reason 
for  allowing  an  amendment  as  to  such  cause  of  action,  yet  thai  the 
reverse  of  this  rule  ought  to  prevail  with  regard  to  an  amendment 
introductivc  of  a  new  substantive  cause  of  action.  And,  in  seve- 
ral cases,  in  that,  for  example,  of  The  Hoppet  v.  The  United  States^ 
7  Cranch,  389,  (2  Condens.  Rep.  542.)  in  which  the  decree  of  the 
Circuit  Court  was  reversed  on  account  of  the  insuflSciency  of  the 
libel,  the  cause  was  not  remanded  with  directions  to  allow  an 
amendment.  And  although  the  adjudications  above  cited,  and 
such  others  as  I  have  met  with  relative  to  the  subject,  pertain  ex- 
clusively to  the  libel  of  information,  doubtless  the  liberality  they 
inculcate  in  allowing  amendments  is  to  be  extended  in  an  eqaal 
degree  to  the  pleadings  on  the  part  of  the  claimant. 
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SECTION  U. 

OF  THE  PROCESS  AND  THE  DUTY  OF  THE  MARSHAL  THSRBON. 

Upon  the  filing  of  the  libel  or  information,  the  clerk  issues  a  writ 
to  the  marshal  commanding  him  to  attach  the  property  seized,  and 
to  give  notice  to  all  persons  claiming  it,  or  knowing  or  having  any 
thing  to  say  why  it  should  not  be  condemned  pursuant  to  the 
prayer  of  the  libel  or  information,  to  appear  before  the  District 
Court  on  a  day  and  at  a  place  therein  named,  and  interpose  their 
claim.  It  is  therefore  an  attachment  and  a  citation  or  monition  com- 
bined. It  is,  however,  usually  denominated  simply  a  MonUicn,  The 
form  of  it  is  given  in  the  Appendix.  On  receiving  it,  it  b  the  duty  of 
the  marshal  to  arrest  the  property  seized  by  taking  it  into  his  custody. 
He  is  thenceforth  chargeable  with  its  safe  keeping,  and  may  re- 
move it  or  not  at  his  discretion,  and  either  retain  it  in  his  own  pos- 
session, or  put  it  in  charge  of  an  agent  or  keeper  appointed  by  him 
for  the  purpose,  (a) 

The  next  duty  of  the  marshal  is  to  give  the  required  notice  ;  a 
duty  enjoined  and  regulated  by  the  following  clause  in  the  89th 
section  of  the  collection  act  of  1799,  (vol.  3,  p.  221.)  **  All  ships 
or  vessels,  goods,  wares  or  merchandize,  which  shall  become  for- 
feited in  virtue  of  this  act,  shall  be  seized,  libelled  and  prosecuted, 
as  aforesaid,  in  the  proper  court  having  cognizance  thereof;  which 
court  shall  cause  fourteen  days'  notice  to  be  given  of  such  seizure 
and  libel,  by  causing  the  substance  of  such  libel,  with  the  order  of 
the  court  thereon,  setting  forth  the  time  and  place  appointed  for 
trial,  to  be  inserted  in  some  newspaper  published  near  the  place  of 
seizure,  and  also  by  posting  up  the  same  in  the  most  public  manner, 
for  the  space  of  fourteen  days,  at  or  near  the  place  of  trial ;  for 
which  advertisement  a  sum  not  exceeding  ten  dollars  shall'  be 
paid."  Unless  there  be  some  rule  of  the  court  prescribing  a  dif- 
ferent practice,  the  monition  may  be  tested  and  made  returnable 
on  any  day  in  term.  But  in  order  to  enable  the  marshal  to  com* 
ply  with  the  requirement  of  the  act,  there  must  of  course  be  at 

(a)  8m  late,  p.  190,  nota  a, 
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least  fourteen  days  between  the  time  of  issuing  the  process,  and 
the  return  day  of  it.  The  notice  is  drawn  up  by  the  clerk,  and 
delivered  or  sent  to  the  marshal,  along  wiih  the  monition.  Its 
form,  and  the  mode  of  serving  it,  or  rather  of  giving  it  publicity, 
are  sufficiently  indicated  in  the  provision  of  the  act  above  cited. 

The  proper  form  of  the  return  of  the  marshal  to  the  monitioD, 
when  the  same  has  been  executed,  is  given  in  the  Appendix. 


SECTION  III. 

OF    CONDEMNATION   BY    DEFAULT. 

The  89lh  section  of  the  act  above  referred  to,  further  provides 
that "  proclamation  shall  be  made  in  such  manner  as  the  court 
ahaii  direct ;  and  if  no  person  shall  appear  and  claim  any  such  ship 
or  vessel,  goods,  wares  or  merchandize,  and  give  bond  to  defend 
the  prosecution  thereof,  and  to  respond  the  costs,  in  case  he  shall 
not  support  his  claim,  the  court  shall  proceed  to  hear  and  deter- 
mine the  cause  according  to  law." 

The  practice  under  this  provision,  in  the  District  Courts  of 
New- York  is  this.  On  the  return  day  of  the  monition,  if  it  is  re- 
turned by  the  marshal  executed,  or  on  some  subsequent  day  of  the 
term,  the  ^district  attorney  reads  the  libel  or  information,  or  so 
much  thereof  as  is  necessary  to  show  what  property  it  is  that  he 
is  proceeding  against,  by  whom  the  seizure  was  made,  and  the 
grounds  of  the  seizure.  He  thereupon  moves  that  the  usual  pro- 
clamation be  made ;  and  the  crier  accordingly  makes  one  procla- 
mation to  the  purport,  that  if  any  one  can  aught  say  why  the  pro- 
perty mentioned  in  the  libel  or  information  should  not  be  condemned 
as  forfeited  to  the  United  States,  he  may  come  forth  and  shall  be 
heard.  If  no  claimant  appears,  the  district  attorney  moves  for  a 
decree  of  condemnation,  and  that  the  property  be  sold  at  a  desig- 
nated place — and  it  is  so  decreed  by  the  court  of  course*  without 
further  inquiry. 
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SECTION    IV. 

OF    THE    BOND   REaUIREB   BY   LAW  OF   THE   CLAIMANT,  ON   THE   DE- 
LIVERY  TO    HIM    OF   THE    PROPERTY    SEIZED. 

As  a  considerable  period,  more  or  less  extended,  generally 
elapses  between  the  seizure  and  the  final  decision  of  the  courts 
upon  the  case ;  as  in  some  instances  the  property  may  be  of  a 
perishable  nature,  and  in  others  it  may  be  of  importance  to  the 
owner  to  have  the  use  and  disposition  of  it  in  the  meantime  ;  and 
as  the  care  and  custody  of  it  by  the  marshal  occasions  expense, 
Congress  has  wisely  provided  for  the  delivery  of  it  to  the  owner, 
pendente  lite,  if  he  chooses  to  make  an  application  for  this  purpose 
and  offers  sufficient  security  to  pay  the  value  of  it  in  the  event  of 
its  condemnation. 

The  clause  in  the  89th  section  of  the  collection  act  by  which 
alone,  until  recently,  this  proceeding  was  regulated,  is  as  follows  : 
"  upon  the  prayer  of  any  claimant  to  the  court,  that  any  ship  or 
vessel,  goods,  wares  or  merchandize,  so  seized  and  prosecuted,  or 
any  part  thereof  should  be  delivered  to  such  claimant  it  shall  be 
lawful  for  the  court  to  appoint  three  proper  persons  to  appraise 
such  ship  or  vessel,  goods,  wares  or  merchandize,  who  shall  be 
sworn  in  open  court,  for  the  faithful  discharge  of  their  duty  ;  and 
such  appraisement  shall  be  made  at  the  expense  of  the  party  on 
whose  prayer  it  is  granted  ;  and  on  the  return  of  such  appraise- 
ment, if  the  claimant  shall,  with  one  or  more  sureties,  to  be  ap- 
proved of  by  the  court,  execute  a  bond(a)  in  the  usual  form,  to  the 

(a)  In  the  case  of  the  AUigator,  1  GkUlis.  148,  and  in  several  other  caiee,  Mr. 
Justice  Story  speaks  of  the  right  of  the  courts  to  exact,  on  the  delivery  of  property, 
an  admiralty  stipulaiion  instead  of  a  bond,  in  cases  of  municipal  seizure,  where  the 
statute  does  not  otherwise  provide,  and  expresses  a  preference  for  the  stipulation. 
But  I  am  not  aware  that  he  has  any  where  intimated  an  opinion  that  this  latter 
form  of  security  could  properly  be  required  in  a  case  of  seizure  mider  the  colleetion 
act  of  1799.  For  all  such  cases,  the  89th  section  of  the  act  does,  as  we  have  seen, 
expressly  provide  that  a  bond  shall  be  taken.  The  term  bond  has  a  familiar  and 
well  defined  signification  in  law,  and  always  imports  an  instrument  under  seal, 
which  the  stipulation  is  not. 

Bat  mdependently  of  this  statute  designation,  no  one  will  suppose  that  an  ad* 
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United  States,  for  the  payment  of  a  sum  equal  to  the  sum  at  wMch 
the  ship  or  vessel,  goods,  wares  or  merchandize,  so  prayed  to  be 
delivered,  are  appraised,  and,  moreover,  produce  a  certi6cate  from 
the  collector  of  the  district  wherein  such  trial  is  had,  and  of  the 
naval  officer  thereof)  if  any  there  be,  that  the  duties  on  the  goods, 
wares  and  merchandize,  or  tonnage  duty  on  the  ship  or  vessel  so 
claimed,  have  been  paid  or  secured,  in  like  manner  as  if  the  goods, 
wares  or  merchandize,  ship,  or  vessel  had  been  legally  entered, 
the  court  shall  by  rule,  order  such  ship  or  vessel,  goods,  wares  or 
merchandize,  to  be  delivered  to  the  said  claimant ;  and  the  said 
bond  shall  be  lodged  with  the  proper  officer  of  the  court,  and  if 
judgment  shall  pass  in  favor  of  the  claimant,  the  court  shall  cause 
the  said  bond  to  be  cancelled  ;  but  if  judgment  shall  pass  against 
the  claimant  as  to  the  whole  or  any  part  of  the  said  ship  or  vessel, 
goods,  wares  or  merchandize,  and  the  claimant  shall  not,  within 
twenty  days  thereafter,  pay  into  the  court,  or  to  the  proper  officer 
thereof,  the  amount  of  the  appraised  value  of  such  ship  or  vessel, 
goods,  wares  or  merchandize,  so  condemned,  with  costs,  judgment 
shall  and  may  be  granted  upon  the  bond,  on  motion  in  open  court, 
without  further  delay.** 

It  will  be  observed  that  nearly  all  the  steps  here  prescribed  are 
required  to  be  taken  in  court.  The  application  must  be  made  to 
the  court ;  the  appraisers  must  be  appointed  by  the  court,  and  they 
must  be  sworn  in  court ;  the  sureties  in  the  bond  are  to  be  ap- 
proved by  the  court,  and  lastly  the  order  of  delivery  must  be  made 
by  the  court  It  will  be  readily  seen  that  the  proceedings  thus 
conducted,  especially  in  large  districts,  comprising  many  and 
widely  separated  collection  districts,  (like  the  Northern  District  of 
New-York,  for  example,)  must  be  so  dilatory  as  in  a  great  mea- 
sure to  defeat  the  design  of  the  act.  To  remedy  this  evil  the  act 
of  April  5,  1832,  was  passed.  (Vol.  8,  p.  537.)  It  is  by  this  act 
enacted  **  That  in  any  cause  of  admiralty  jurisdiction,  or  other 
cause  of  seizure,  depending  in  any  court  of  the  United  States,  any 
judge  of  the  said  court,  in  vacation  shall  have  the  same  power,  and 

miralty  stipulation  would  bo  a  propor  form  of  security  in  eases  of  seizure  prosecuted 
on  the  common  law  side  of  the  court ;  and  to  exact  difierent  forms  of  security  ac- 
cording to  the  place  of  seizure  would  only  create  unnecessary  complexity  and  em. 
barrassment. 
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authority  to  order  any  vessel,  or  cargo,  or  other  property  to  be 
delivered  to  the  claimants  upon  bail  or  bond,  under  the  statute  as 
the  case  noay  be,  or  to  be  sold  when  necessary,  as  the  said  court 
now  has  in  term  time,  and  to  appoint  appraisers,  and  to  execute 
every  other  incidental  power,  necessary  to  the  complete  execu* 
tion  of  the  authority  herein  granted  ;  and  the  said  recognizance  of 
bail  or  bond,  under  such  order,  may  be  executed  before  the  clerk, 
upon  the  parties  producing  the  certificate  of  the  collector  of  the 
district  of  the  sufficiency  of  the  security  oBered  ;  and  the  same 
proceedings  shall  be  had  in  case  of  said  order  of  delivery  or  sale, 
as  are  now  had  in  like  cases  when  ordered  in  term  time :  Frth 
nidedf  That  upon  every  such  application,  either  for  an  order  of 
delivery  or  of  sale,  the  collector  and  attorney  of  the  district  shall 
have  reasonable  notice  in  cases  of  the  United  States,  an«l  the  party 
or  counsel  in  all  other  cases." 

It  has  been  supposed  in  the  Northern  District  of  New- York, 
that  the  clause  above  quoted  from  the  collection  act  of  1799, 
considering  its  obvious  policy  and  general  design,  was  to  be  con* 
strued  as  mandatory  upon  the  courts,  so  as  to  render  it  obligatory 
on  them  to  order  the  delivery  of  property  seized,  to  the  lawful 
claimant,  upon  his  fully  complying  with  the  prescribed  conditions* 
But  I  perceive  that  Mr.  Justice  Story  does  not  so  understand  it, 
but  IS  of  opinion  that  the  courts  may  lawfully  exercise  a  sound 
discretion  in  deciding  whether  they  will  appoint  appraisers  or  not* 
The  Brig  Struggle,  1  Gallis.  476. 

The  directions  prescribed  by  the  legislative  provisions  above 
quoted,  in  relation  to  the  delivery  of  property  seized,  are  so  full 
and  exact  as  to  leave  little  room  for  much  substantial  diversity  of 
practice  in  the  several  districts  in  carrying  them  into  efiect ;  and 
it  is  presumed  that  so  much  diversity  in  fact  exists.  By  the  rules 
of  the  District  Court  for  the  Southren  District  of  New- York  it  u 
provided  that  in  case  of  seizure  of  property  in  behalf  of  the  United 
States,  an  appraisement  for  the  purpose  of  bonding  the  same  may 
be  had  by  any  party  in  interest,  on  giving  one  day's  previous 
notice  of  motion  before  the  court  or  the  judge  in  vacation  for  the 
appointment  of  appraisers :  and  if  the  parties  or  their  proc- 
tors and  the  district   attorney  are  present   in  court  such  mo- 
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tion  may  be  made  instanter  after  seizure,  without  previous  notice. 
Rules  60.  61. 

By  another  rule,  [the  66th,]  it  is  directed,  that  appraisers  before 
executing  their  trust  shall  be  sworn  or  affirmed  to  its  faithfal  dis- 
charge  before  the  clerk  or  his  deputy  (who,  the  rule  declares  are 
thereby  appointed  commissioners  for  the  qualification  of  ap- 
praisers,) and  shall  give  one  day's  previous  notice,  &c.  It  is  pre- 
sumed however  that  this  rule  was  not  intended  to  apply  to  cases 
of  seizure  for  forfeiture  in  virtue  of  the  collection  act  of  1799. 
The  89th  section  of  that  act  directs  that  the  appraisers  shall  be 
sworn  *'  in  open  court,"  and  the  act  of  1832  makes  no  other  altera- 
tion in  this  respect  except  to  empower  ihejudge'^io  act  in  vacation. 
By  the  67th  rule,  the  appraisers  are  allowed  three  dollars  a  day 
for  each  day  necessarily  employed  in  making  the  appraisement 
In  the  District  Court  for  the  Northern  District  of  New- York,  the 
forms  to  be  observed  in  executing  the  provisions  of  the  two  enact- 
ments in  question  are  prescribed  with  considerable  particularity 
by  rule,  and  1  cannot  better  express  my  apprehension  of  what  the 
practice  ought  to  be  under  these  provisions  than  by  referring  to  the 
rule  of  that  court  on  the  subject,  and  to  the  practical  forms  in  the 
Appendix  adapted  to  it.    See  Appendix,  Rule  86. 

When  the  bond  is  entered  into  before  the  clerk,  it  is  made  indis- 
pensable by  the  act  of  1832,  that  the  certificate  of  the  proper  col- 
lector as  to  the  sufficiency  of  the  security  ofiered,  should  be  pro- 
duced ;  this  being  the  evidence  designated  by  the  act.  And  when 
this  course  is  adopted  the  application  to  the  court  or  the  judge  for 
the  order  of  delivery  may  be  made,  (provided  all  the  other  require- 
ments of  the  law  have  been  complied  with,)  either  before  the  ex- 
ecution of  the  bond,  (in  which  case  the  order  will  be  conditional, 
that  the  delivery  be  made  on  the  execution  of  the  bond  before  the 
clerk  according  to  law ;)  or  the  order  may  be  deferred  until  after 
the  execution  of  the  bond ;  when,  on  the  production  of  a  certifi- 
cate from  the  clerk  of  its  due  execution,  an  absolute  order  will  be 
made. 

It  will  be  observed  that  the  regulations  prescribed  by  the  89th 
section  of  the  collection  act  of  1799,  are,  bv  the  terms  of  this  sec- 
tion,  restricted  to  cases  of  forfeiture  arising  under  that  act.  Most, 
if  not  all,  of  the  subsequent  acts  creating  forfeitures,  however,  con- 
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tain  provisions  that  the  forfeitures  which  shall  accrue  under  them 
may  be  enforced  "  in  the  manner^  prescribed  by  the  collection 
act.     To  what  precise  extent  the  directions  contained  in  the  89lh 
section  are  to  be  considered  as  adopted  by  this  general  form  of 
reference,  so  as  to  render  them  compulsory  in  cases  of  seizure  in 
virtue  of  the  acts  containing  such  reference,  is  a  question  which 
may  admit  of  doubt.    In  the  case  of  The  Struggle,  (1  Gallis. 
476,)  which  arose  under  the  non-importation  act  of  1809  and  1811, 
and  in  which  the  vessel  had  been  delivered  on  bond  to  the  claim- 
ant, the  court  were  of  opinion  that  the  bond  was  not  to  be  consi- 
dered as  having  been  taken  under  the  89th  section  of  the  collec- 
tion act.    *'  I  do  not,**  says  Mr.  Justice  Story,  "  consider  the  pre- 
sent case  as  governed  by  any  statute  provision.    I  have  never 
considered  the  89th  section  of  the  act  of  the  2d  of  March,  1799, 
as  reaching  beyond  cases  within  the  purview  of  that  act.  Though 
the  acts  on  which  this  information  is  founded,  refer  to  that  act  as 
to  the  mode  of  prosecution,  it  does  not  follow,  that  all  the  interior 
cutory  proceedings  of  the  court  are  to  be  governed  by  it."    The 
bond  was  however  held  to  be  valid  nevertheless,  according  to  the 
doctrine  of  the  case  of  The  Alligator  in  the  same  court,  1  Gallis. 
148.    In  that  case,  the  vessel  had  been  delivered  on  bond,  and  af- 
terwards condemned  by  the  District  Court ;  and  on  the  affirmance 
of  the  decree  of  condemnation  in  the  Circuit  Court,  the  district 
attorney  moved  for  judgment  and  execution  on  the  bond. 

The  motion  was  opposed  on  the  ground  that  as  the  seizure  was 
not  made  under  the  collection  act  of  1799,  the  provisions  of  the 
89th  section  of  that  act  were  inapplicable  to  the  case ;  that  the 
taking  of  the  bond  and  the  delivery  of  the  property  were  therefore 
without  authority,  and  that  the  court  had  no  power  to  grant  the 
summary  judgment  prayed  for.    But  the  court  held  that  it  was 
immaterial  whether  there  was  any  statute  which  authorized  the 
delivery  or  not.    The  cause,  it  was  remarked,  was  a  civil  cause 
of  admiralty  and  maritime  jurisdiction,  and  nothing  could  be  bet- 
ter settled  than  that  the  admiralty  may  take  ^fidejussory  caution 
or  stipulation  in  cases  in  rem,  and  may  in  a  summary  manner 
award  judgment  and  execution  thereon.     The  District  Court  pos- 
sessing this  jurisdiction,  and  being  fully  authorized  to  adopt  the 
process  and  modes  of  proceeding  of  the  admiralty,  had  an  un- 


368  OF  THE  PRACTICE  OF  THE  DISTRICT  COURTS 

doubted  right  to  deliver  the  property  on  bail,  and  to  enforce  a 
conformity  to  the  terms  of  the  bailment    In  what  manner  this 
security  was  taken,  whether  by  a  sealed  instrument,  or  by  a  stip- 
ulation in  the  nature  of  a  recognizance,  could  not  afiect  the  juris- 
diction of  the  court.    In  all  cases  of  this  nature,  the  security,  in 
whatever  form,  is  taken  by  order  of  the  court  upon  the  voluntary 
application  of  the  party,  and  therefore  is  apud   acta.     Having 
jurisdiction  over  the  principal  cause,  the  court  must  possess  ja» 
risdiction  over  all  the  incidents,  and  may  by  monition,  attachment, 
or  execution,  enforce  its  decrees  against  all  parties  to  the  pro- 
ceedings.   The  motion  of  the  district  attorney  was  accordii^ly 
granted.    In  the  case  of  The  United  Slates  v.  Woollen  Cloth  ^ 
(Paine's  C.  C.  Rep,  435 ;)  and  in  the  case  of  NeiUcn  et  dL  v.  The 
United  Stales^  (Peters's  Circuit  Court  Rep.  235,)  this  case  was 
cited  by  the  court  with  unqualified  apfNrobation,  and  its  princi- 
ples applied.     The  case  in  Peters,  was  a  prosecution  on  the  admi- 
ralty side  of  the  court,  and  was  therefore  a  fit  case  for  the  appli* 
cation  of  these  principles.    But  their  applicability  to  the  case  io 
Paine,  seems  to  me  less  clear.    That  was  a  land  seizure,  cogni- 
zable on  the  exchequer  or  common  law  side  of  the  court.    It 
seems  to  have  been  assumed  by  the  court,  apparently  without 
hesitation,  that  the  case  was  not  embraced  by  the  89th  section  of 
the  collection  act.    The  reason  why  it  was  supposed  not  to  be 
within  the  provisions  of  this  section  is  not  explicitly  stated :  but 
from  the  language  of  the  court  I  infer  that  these  provisions  were 
understood  to  be  applicable  only  to  seizures  cognizable  on  the 
admiralty  side  of  the  court.    But  the  section  embraces  in  express 
terms,  all  forfeitures  accruing  under  that  act 

It  is  true  it  directs  that  all  vessels,  &c.  which  shall  become 
forfeited  in  virtue  of  that  act  "*  shall  be  seized,  libelkdr  and  prose- 
cuted," &c.  But  though  the  appellation  libel  does  not  properly 
belong  to  the  information  in  rem  on  the  exchequer  side  of  the 
court,  the  use  of  the  term  in  this  section  does  not  appeal  to  me 
sufficient  to  exclude  the  otherwise  irresistible  conclusion  that  it 
was  the  intention  of  Congress  to  prescribe  rules  for  the  prosecu- 
tion of  all  seizures  made  under  the  act  without  r^ard  to  the 
place  of  seizure.    At  the  early  day  when  the  act  -was  passed  it  is 
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not  improbable  that  the  distinction  now  so  well  understood,  be- 
tween land  and  water  seizures,  was  overlooked. 

Indeed,  in  that  very  case,  the  proceeding  originally  had  been  in- 
stituted on  the  admiralty  side  of  the  court,  under  the  supposition 
that  no  such  distinction  existed,  but  that  all  seizures  were  of  admi- 
ralty jurisdiction.  If,  as  from  the  case,  I  can  see  no  reason  to 
doubt,  it  was  within  the  89th  section,  then  by  the  express  terms  of 
this  section,  a  judgment  might  have  been  summarily  granted  on 
the  bond,  (after  twenty  days,)  and  upon  such  judgment  an  execu- 
tion might  have  been  issued,  as  upon  other  judgments.  But,  ad- 
mitting the  case  not  to  have  been  within  this  section,  although  the 
bond  might  have  been  obligatory  as  an  instrument  voluntarily  exe- 
cuted on  good  consideration  and  for  a  lawful  purpose,  and,  as 
such,  might  have  been  enforced  by  an  action  of  debt,  yet,  the  case 
being  one  of  common  law  jurisdiction,  it  does  not  appear  to  me 
that  the  admiralty  powers  of  the  court  could  properly  be  resorted 
to  for  a  summary  remedy  unknown  to  the  common  law. 

It  would  seem  very  clear  from  the  language  of  the  89th  section 
of  the  collection  act  of  1799,  that  it  was  intended  that  no  judg- 
ment should  be  granted  on  the  bond  fur  value,  until  after  the  lapse 
of  twenty  days  after  the  decree  or  judgment  of  condemnation  : 
and  such  was  the  impression  of  Mr.  Justice  Story  in  the  case  of 
McLellan  v.  The  VniUd  States,  1  Gallis.  227,  229.  But  in  the 
case  of  Neilson  v.  The  United  States,  (Peters's  C.  C.  Rep.  240.) 
Mr.  Justice  Washington  was  clearly  of  opinion  that  it  was  only 
in  the  District  Court  that  the  obligors  could  claim  this  delay,  and 
he  therefore  granted  a  judgment  insianter,  on  the  affirmance  of  a 
decree  of  condemnation  on  appeal  from  the  District  Court. 

It  will  be  observed,  too,  that  the  judgment  is  to  '*  be  granted  on 
motion  in  open  court,^  Should  the  session  of  the  court  at  which 
the  condemnation  takes  place  be  terminated  within  less  than 
twenty  days  thereafter,  it  would  seem  to  follow,  therefore,  that  no 
judgment  could  be  granted  on  the  bond  until  the  next  term.  See, 
as  to  this  point,  the  case  of  McLellan  v.  The  United  Slates,  1 
Gallis.  227,  229. 

It  will  be  further  observed  that  the  bond  is  required  to  be  '*'  for 
the  payment  of  a  sum  equal  to  the  sum  at  which  the  ship  or  vessel 
^•c.  are  appraised;"  while  by  a  subsequent  clause  it  is  declared 

47 
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that  if  judgment  shall  pass  against  the  claimant,  and  he  **  shall  not 
within  twenty  days  thereafter,  pay  into  court  the  appraised  value 
of  such  ship  or  vessel,  &c.,  with  costs,  judgment  shall   and  may 
be  granted/'  &c.     While  therefore  the  condition  of  the  bond  is  not 
required  to  contain  any  stipulation  for  the  payment  of  costs,  the 
claimant  is  nevertheless  required  to  pay  costs  in  addition  to  the 
appraised  value,  as  the  condition  on  which  he  and  his  sureties  are 
to  be  exonerated.    It  is  of  some  importance  therefore  to  ascertain 
what  costs  are  here  intended.     The  claim  of  the  United  Siates 
against  the  offending  property  is  in  the  nature  of  a  lien  upon  it  to 
the  amount  of  its  value :  and  the  object  of  the  proceeding  is  its 
confiscation.     The  legislative  provisions  by  which  forfeitures  of 
this  nature  are  imposed,  declare  a  simple  forfeiture.     In  some  in- 
stances a  pecuniary  penalty,  to  be  recovered  of  the  offender,  is  su- 
peraddedi  but  I  am  not  aware  of  any  instance  in  which  a  forfeiture 
in  rem,  with  costs  of  prosecution  is  inflicted  :  and  when  no  claimant 
appears,  a  simple  decree,  or  judgment  of  condemnation  is  pro- 
nounced against  the  res,  and  the  costs  are  paid  out  of  the  proceeds 
of  the  sale  of  it,  before  distribution,  in  accordance  with  the  ex- 
press provisions  of  the  91st  section  of  the  collection  act  of  1799. 
These  views  of  the  subject  seem  strongly  to  favor  the  inference 
that  no  other  than  the  additional  costs  occasioned  by  the  defence, 
including  the  delivery,  were  intended  to  be  exacted.     To  this  ex- 
tent only  were  the  claimants  held  responsible  by  Mr.  Justice 
Story,  in  the  case  of  The  Sally,  (1   Gallis.  397,  414;)  which, 
though  it  did  not  arise  under  the  collection  act  of  1799,  is  not,  it  is 
supposed,  distinguishable  from  such  a  case  in  this  respect. 

By  a  rule  (the  68th)  of  the  District  Court  of  the  Southern  Dis- 
trict of  New- York,  no  vessels,  goods,  wares  or  merchandize  in  the 
custody  of  the  marshal,  shall  be  released  from  detention  upon  ap- 
praisement and  security,  until  the  costs  and  charges  of  the  officers 
of  the  court,  so  far  as  the  same  shall  have  accrued,  shall  first  be 
paid  into  court  by  the  party  at  whose  instance  the  appraisement 
shall  take  place,  to  abide  the  decision  of  the  court  in  respect  to 
such  costs.  This  rule  seems  to  imply  an  assumption  that  the 
court  possesses  a  discretionary  power  to  subject  the  claimant  to 
costs  when  the  decision  is  in  his  favor.  In  cases  falling  within  the 
general  inherent  jurisdiction  of  the  court  as  a  court  of  admiralty, 
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and  when  no  statute  interferes  to  prevent  it,  a  discretionary  power 
with  respect  to  costs  may  unquestionably  be  exercised.  But  the 
admiralty  jurisdiction  of  the  District  Courts  over  revenue  seizures 
is  an  extraordinary  jurisdiction,  conferred  and  regulated  by  statute* 
The  statute  requires,  when  the  decision  on  the  merits  is  in  favor 
of  the  claimant,  that  his  property  shall  forthwith  be  restored,  and 
that  the  bond  for  the  appraised  value  shall  be  cancelled  ;  and  it  then 
proceeds  to  declare  that  if  the  court  shall  certify  that  there  was 
reasonable  cause  of  seizure,  the  claimant  shall  not  be  entitled  to 
costs.  lam  not  aware  of  any  principle  therefore,  which  warrants 
the  application  of  the  above  mentioned  rule  to  cases  of  this  de* 
scription.  The  statute  however,  requires  that  the  appraisement 
shall  be  made  at  the  expense  of  the  party  on  whose  prayer  it  is 
granted. 

In  each  of  the  districts  of  New- York  the  practice  was  early 
adopted  and  still  prevails,  of  permitting  the  value  of  the  property 
seized  to  be  agreed  on  by  the  collector  and  district  attorney,  in 
behalf  of  the  United  States,  and  the  claimant,  and  of  receiving  a 
i^ritten  certificate  of  such  agreement  signed  by  them  instead  of 
an  actual  appraisement.  See  Appendix,  Rule  86,  D.  C.  N.  D. 
N.  Y.  It  is  considered  as  a  highly  convenient  and  beneficial  prac- 
tice, and  though  not  expressly  provided  for  in  terms,  by  the  acts 
of  Congress  on  this  subject,  is  warranted  nevertheless  by  their 
spirit. 


SECTION  V. 

OP   THE   SALE    OP   PERISHABLE    PROPERTY   PENDENTE    LITE. 

One  of  the  powers  exercised  by  courts  of  admiralty  in  proceed- 
ings 171  rem,  is  that  of  decreeing  a  sale,  pendente  lite,  of  the  thing 
proceeded  against,  when  from  its  nature  or  condition  it  is  likely 
to  become  worthless,  or  of  greatly  diminished  value,  if  kept  under 
arrest  until  the  termination  of  the  suit.  As  an  incident  to  the 
admiralty  jurisdiction  conferred  on  the  courts  of  the  United  State9 
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over  seizures  made  on  the  high  seas  or  on  water  navigable  from 
the  sea  by  vessels  of  ten  or  more  tons  burden,  it  may  doubtless 
be  exercised  in  these  cases,  independently  of  any  specific  legislative 
direction.  But- in  cases  of  seizure  of  the  opposite  description, 
"which  we  have  seen  are  of  common  law  jurisdiction,  it  is  not  sup- 
posed that  the  admiralty  powers  of  the  courts  can  be  rightfully 
invoked  for  this  purpose. 

This  power  is  however  understood  to  belong  also  to  the  English 
court  of  exchequer,  and  it  is  moreover  expressly  recognized,  and 
its  exercise  is  regulated  by  the  act  recited  under  the  last  preceding 
bead,  of  April  5lh,  1832,  (L.  U.  S.  vol.  8,  p.  637,)  not  only  in 
cases  "of  admiralty  and  maritime  jurisdiction,*'  but  also  in  **any 
other  case  of  seizure,'^  It  is  believed  therefore  that  it  may  safely 
be  considered  as  pertaining  alike  to  both  descriptions  of  seizure, 
and  it  is  apprehended  that  no  distinction  has  hitherto  been  made 
between  them  by  the  courts,  in  this  respect. 

There  is  one  description  of  property  which  is  not,  strictly  speak- 
ing, perishable  ;  but  to  which,  nevertheless,  the  reason  for  direct- 
ing the  sale  of  perishable  property  is  strongly  applicable.  I  refer 
to  domestic  animals ;  horses,  for  example, — which  are  frequently 
the  subject  of  seizure  on  our  inland  frontier.  It  often  happens, 
especially  when  the  proceedings  are  protracted  by  the  interposi- 
tion of  a  claim,  that  the  expense  of  keeping  and  feeding  such  ani- 
mals until  the  final  decision  of  the  case,  nearly  equals,  and  it  some- 
times exceeds,  their  full  value. 

Whether  the  power  in  question  extends  to  this  species  of  cases, 
is  a  question  upon  which  I  am  not  aware  that  any  judicial  deci- 
sion has  yet  been  made.  But  it  would  seem  to  be  difficult  to  dis- 
tinguish them  in  principle  from  those  in  which  the  power  is  indis- 
putable. 

By  the  act  of  April  5th,  1832,  the  application  for  an  order  of 
sale  may  be  made,  as  we  have  seen,  as  well  to  the  judge  in  vaca- 
tion, as  to  the  court  in  session.  It  may  be  made,  therefore,  at  any 
time  after  the  service  of  the  monition  and  warrant  of  arrest.  The 
petition  setting  forth  the  facts  on  which  the  application  is  founded, 
ought  to  be  verified  by  oath,  and  a  copy  of  it,  with  notice  of  the 
motion  served  on  the  opposite  party,  his  proctor  or  attorney.  See 
Appendix,  Rule  87,  D.C.  N.  D.  N.  Y. 
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Upon  the  entry  of  the  order  of  sale,  a  writ  is  issued  by  the  clerk 
to  the  marshal  commanding  him  to  sell  the  property,  and  pay  the 
proceeds  into  court  to  abide  the  final  decision  of  the  cause.  See 
Appendix, "  Practical  Forms." 

A  ss\e,  pendente  lite^  being  ^  proceeding  adopted  for  the  bene*- 
fit  of  all  parties,  the  costs  of  the  proceeding,  including  the  com- 
missions of  the  marshal,  ought,  unless  in  very  special  cases,  to  be 
paid  by  the  party  to  whom  the  property  is  ultimately  awarded. 
In  other  words  they  are  to  be  paid  out  of  the  fund  produced  by  the 
sale.     The  Sally,  1  Gallis.  401,  415. 

Contrary  to  the  doctrine  laid  down  by  the  court  in  the  early 
case  of  Jennings  v.  Carson,  (4  Cranch,  2 ;  2  Condens  Rep.  2,) 
it  is  now  well  settled  that,  by  an  appeal  from  the  sentence  of  a 
District  Court  to  the  Circuit  Court  in  a  suit  in  rem,  the  property, 
(or»  if  it  has  been  sold,  the  proceeds  of  it,)  follows  the  cause  into 
the  Circuit  Court.  After  appeal  therefore,  the  District  Court 
can  no  longer  order  a  sale,  but  such  order  must  emanate  from  the 
Circuit  Court. 

But  if  a  further  appeal  be  had  to  the  Supreme  Court,  the  pro- 
perty, or  its  proceeds  will  still  continue  in  the  Circuit  Court,  be- 
cause  the  Supreme  Court,  in  such  cases  does  not  execute  its  own 
judgments,  but  sends  a  special  mandate  to  the  Circuit  Court  to 
award  execution  thereon  The  Collector,  5  Wheal.  194;  (5  Con» 
dens.  Rep.  62.)     The  Grotius,  1  Gallis.  503. 


SECTION  VI. 

OF  THE  CLAIM  AND  DEFENCE,  AND  THE  BOND  FOR  COSTS. 

1.  Of  the  Claim. 

In  proceeding  to  the  consideration  of  the  several  matters  falling 
under  this  head,  it  will  be  useful  for  the  reader  to  keep  steadily  in 
view  the  nature  and  objects  of  the  proceeding  of  which  we  are 
treating.    It  is  strictly  a  prosecution  against  a  thing,  which  has 
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been  seized  as  forfeited  to  the  United  States  on  account  of  some 
imputed  illegal  act  in  regard  to  it.  No  inquiry  is  instituted  in  be- 
half of  the  government  concerning  the  ownership  of  the  property, 
and  no  person  is  called  upon  coercively  to  answer  for  the  sup- 
posed  oflence ;  and  if  no  one  chooses  voluntarily  to  interpose,  the 
judgment  which  follows,  acts  directly  on  the  thing  only. 

But  in  accordance  with  obvious  principles  of  justice,  the  law, 
as  we  have  seen,  nevertheless  requires  that  public  notice  should 
be  given  of  the  prosecution,  to  the  end  that  the  owner,  whoever 
he  is,  may  be  apprised  of  the  peril  in  which  his  property  has  been 
placed,  and  have  an  opportunity  of  contesting  the  truth  of  the 
charge  against  it. 

It  is  obvious  then  that  the  claimant  is  an  actor,  and  that  he  is 
entitled  to  come  before  the  court  in  that  character,  only  in  virtue 
of  his  proprietary  interest  in  the  thing  in  controversy.  He  is 
therefore  required  to  establish  his  right  to  that  character,  as  a  pre* 
liminary  to  his  admission  as  a  party,  ad  litem,  capable  of  sustain- 
ing the  litigation.  The  United  States  v.  Four  Hundred  and  Twen^ 
ty-two  Casks  of  Wine,  1  Peters,  647. 

What  interest  in  the  res  is  sufficient']  It  is  not  necessary  that 
the  title  of  the  claimant  should  be  absolute  or  exclusive.  It  is  suf- 
ficient that  he  has  some  definite  interest,  known  and  recognized  in 
law.  Thus  a  pawnee,  or  mortgagee  of  the  property,  or  one  hav- 
ing any  specific  lien  upon  it,  would  be  entitled  to  appear  as  a 
claimant.  The  claim  should  however  be  co-extensive  only  with 
the  interest  of  the  claimant.  It  is  irregular,  therefore,  for  the 
owner  or  owners  of  a  part  of  the  property  to  interpose  a  general 
claim  to  the  whole  of  it.  Stratton  v.  Jarvis  and  Brown^  8  Pe- 
ters, 4. 

By  whom  the  claim  is  to  be  made,]  When  the  circumstances 
of  the  case  admit  of  it,  the  claim  should  be  preferred  by  the  owner 
in  person.  The  Adelide,  9  Cranch,  244 ;  (3  Condens.  Rep.  397.) 
The  Sally,  1  Gallis.  401.  When  the  principal  is  without  the 
country,  or  resides  at  a  great  distance  from  the  court,  the  claim 
may  be  made  through  the  intervention  of  an  agent.  lb.  Such 
are  the  rules  laid  down  by  the  court  in  the  cases  here  referred  to, 
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and  there  can  be  no  doubt  of  the  solidity  of  the  grounds  on  which 
they  rest.  But  in  truth,  in  both  of  them  as.  well  as  in  other  re- 
ported cases,  a  claim  by  an  agent  was  received  and  treated  as 
regular,  although  the  claimant  resided  at  no  remote  distance  from 
the  court.  The  master  of  a  vessel,  which,  or  the  cargo  of  which 
has  been  seized,  may  cla'm  in  behalf  of  absent  owners,  though  he 
has  no  personal  interest  in  the  property.  And  a  consul,  duly  re- 
cognized as  such  by  our  government,  has  a  right,  in  virtue  of  his 
official  character,  to  interpose  a  claim  in  behalf  of  the  absent  citi- 
zens or  subjects  of  the  country  whose  commercial  interests  he 
represents.  But  without  specific  authority  for  that  purpose,  he 
will  not  be  permitted  to  receive  actual  restitution  of  the  property 
in  case  of  its  acquittal,  but  it  will  be  retained  to  be  delivered  over 
to  the  owner  when  he  applies  for  it.  The  Bello  Corrunes^  6 
Wheat.  152 ;  (5  Condons.  Rep.  45.)  The  London  Packet,  1  Ma- 
son,  14.     The  Antelope,  10  Wheat.  66;  (9  Condens.  Rep.  30.) 

How  put  in.]  The  first  step  to  be  taken  by  the  owner  of  pro- 
perty seized,  when  he  intends  to  contest  the  forfeiture,  is  to  engage 
the  services  of  a  practitioner  of  the  court  in  which  the  prosecution 
is  pending,  who  will  at  once  apply  to  the  clerk  of  the  court  for  a 
copy  of  the  libel  or  information. (o) 

It  is  not  usual  to  file  the  claim  before  the  return  day  of  the  pro- 
cess. This  is  the  time  for  preferring  it  which  seems  to  be  con- 
templated by  the  80th  section  of  the  collection  act  of  1799 ;  and 
as  it  is  liable  to  preliminary  objections,  and  the  court  may  be  called 
on  to  decide  whether  it  is  to  be  received,  a  good  reason  exists  for 
deferring  it  till  this  time,  admitting  that  it  could  regularly  be  made 
before.  There  is  however  a  rule  in  the  District  Court  for  the 
Southern  District  of  New- York,  [Rule  89th,]  expressly  permitting 
a  claim  to  be  filed  at  any  time  after  the  service  of  the  process  ; 
and,  in  the  Northern  District,  it  is  sometimes  done  in  vacation  be- 
fore the  return  of  the  process  by  arrangement  wiih  the  district 
attorney.     The  rule  of  the  court  of  the  Southern  District  is 

(a)  At  this  Btai^e  of  the  proceedinjir  the  right  accrues,  as  we  have  seoD,  to  apply 
for  a  deliTorj  of  the  property  on  hond  ;  and  it  is  a  question  for  the  decision  of  the 
claimant,  under  the  advice  of  his  proctor  or  attomej,  whether  he  will  exercise  this 
right,  and  if  so,  at  what  time. 
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doubtless  designed  for  the  beneficial  purpose  of  enabling  the 
claimant  to  obtain  an  earlier  decision  upon  his  rights,  by  placing 
the  cause  in  a  situation  to  be  heard  and  deternnined  at  the  next 
term  after  the  seizure.  Still  however,  it  would  remain  optional 
with  the  district  attorney  to  bring  the  cause  to  trial  at  that  term 
or  not ;  and  if,  in  any  case,  he  should  be  willing  to  do  so,  an  ar- 
rangement for  this  purpose  might  be  made  with  him  out  of  court, 
at  the  instance  of  the  proctor  or  attorney  for  the  claimant. 

The  claim,  in  itself,  is  nothing  more  than  a  direct  assertion,  veri- 
fied by  oath,  of  the  proprietary  interest  of  the  claimant  in  the 
property  under  prosecution.  The  oath,  when  made  by  the  claim- 
ant in  person,  ought  to  be  direct  and  positive:  when  made  by 
another  acting  in  his  behalf,  it  must  at  least  affirm  the  belief  of 
such  agent  in  the  verily  of  the  claim.  The  United  States  v.  Four 
Hundred  and  Twenty4wo  Casks  of  Wine^  I  Peters,  647. 

Objections  to  the  claim.]  If  the  interest  in  the  res  set  up  by  the 
claimant  be  insufficient  to  entitle  him  to  assume  that  character ; 
or  if  he  refuse  or  omit  to  make  the  required  affidavit  in  support  of 
his  claim,  it  is  subject  to  preliminary  objection  and  will  be  rejected 
on  these  grounds.  The  United  Slates  v.  Four  Hundred  and  Twen- 
ty-two Casks  of  Wine,  1  Peters,  647.  So  •*  if  the  claim  be  made 
through  the  intervention  of  an  agent,  if  there  is  ground  for  suspi- 
cion, he  may  be  required  to  produce  and  prove  his  authority,  be- 
fore he  can  be  admitted  to  put  in  the  claim.  If  this  is  not  done  it 
furnishes  matter  of  exception,  and  may  be  insisted  upon  by  the 
adverse  party,  for  the  dismissal  of  the  claim."  lb.  Objections  of 
this  nature  may  properly  be  made  orally  at  the  time  of  the  pre- 
sentation of  the  claim.  *'  If  the  claim  be  admitted  upon  this  pre- 
liminary proof,  it  is  still  open  to  contestation,  and,  by  a  suitable 
exceptive  allegation  in  the  admiralty,  or,  by  a  correspondent  plea 
in  the  nature  of  a  plea  in  abatement,  to  the  person  of  the  claimant, 
in  the  exchequer,  the  facts  of  proprietary  interest,  sufficient  to  sup- 
port the  claim,  may  be  put  in  contestation,  and  formally  decided. 
It  is  in  this  stage  of  the  proceedings,  and  in  this  only,  that  the 
question  of  the  claimant's  right  is  generally  open  for  discussion. 
If  the  claim  is  admitted  without  objection,  and  allegations  or  plead- 
ings to  the  merits  are  subsequently  put  in ;  it  is  a  waiver  of  the 
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preliminary  inquiry,  and  an  admission  that  the  party  is  rightly  in 
court,  and  capable  of  contesting  the  merits.  If  indeed,  it  should 
afterwards  appear,  upon  the  trial,  even  after  the  merits  have  been 
disposed  of  in  favor  of  the  claimants,  that  the  claimant  had  in  re- 
ality, no  title  to  the  property ;  but  that  the  same  was  the  property 
of  a  third  person,  who  was  not  represented  by  the  claimant,  or 
had  an  adverse  interest,  or  whose  rights  had  been  defrauded,  it 
might  still  be  the  duty  of  the  court  to  retain  the  properly  in  its 
oivn  custody,  until  the  true  owner  might  have  an  opportunity  to 
interpose  a  claim,  and  receive  it  from  the  court.  But  such  cases 
can  rarely  occur;  and  are  applications  to  the  discretion  of  the 
court,  for  the  furtherance  of  justice.**  lb.  The  above  quotations 
are  the  languajte,  (obviously  well  considered,)  of  Mr.  Justice  Story. 
His  professed  object  was  to  state  with  clearness  and  precision 
^vhat  he  conceived  to  be  the  just  rules  of  practice  touching  the 
points  embraced  by  his  remarks. 

[2.  Of  ih&  Defence* 

In  connection  with  the  claim  it  is  incumbent  on  the  claimant  to 
interpose  a  response  of  some  sort  to  the  libel  or  information.  This 
response  is  frequently  united  continuously  with  the  claim ;  though 
it  would  undoubtedly  be  more  formal  and  congruous  to  keep  the 
claim  and  answer  separate;  the  object  of  the  claim  being,  (as  re- 
marked by  Mr.  Dunlap,  [Admiralty  Practice,  161,])  to  setup  a  right 
to  defend  the  suit,  and  to  offer  an  answer  to  the  libel  or  informa- 
tion ;  and  that  of  the  answer  being  to  set  forth  the  grounds  of  de- 
fence, after  the  claim  has  been  admitted. 

Denial.  General  issue.]  It  is  very  rare  in  the  description  of 
actions  of  which  we  are  treating,  and  especially  in  that  class  of 
them  (by  far  the  most  numerous,)  which  arises  under  the  revenue 
laws,  that  any  other  defence  than  that  of  a  direct  denial  of  the 
charges  of  illegal  conduct  set  forth  in  the  libel  or  information  is 
interpoied :  the  only  question  in  general  being  whether  the  illegal 
acts  charged  have  in  fact  been  committed.  In  all  such  cases  the 
only  appropriate  answer  or  plea  is  one  which  is  equivalent  to  the 
general  issue  in  personal  actions.    When  the  libel  or  informatioQ 
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alledges  several  distinct  ofTences  or  causes  of  forfeiture,  the  usual 
practice  is  to  traverse  each  one  of  them.  But  by  a  rule,  [ibc 
189th,]  of  the  District  Court  of  the  Southern  District  of  New- York, 
it  is  provided  that  instead  of  a  traverse  of  each  separate  cause  of 
forfeiture,  the  claimant  may  plead  as  a  general  issue  *'  that  the 
several  goods  in  the  information  mentioned  did  not,  nor  did  any 
part  thereof,  become  forfeited  in  manner  and  form  as  in  the  infor* 
mation  in  that  behalf  alleged."  This  form  is  recommended  by  its 
similarity  to  the  forms  of  pleading  used  in  personal  actions,  its  di- 
rectness and  brevity.  Its  effect  in  nearly  every  instance,  would 
be  to  put  in  issue  the  substantial  merits  of  the  case.  It  is  equally 
adapted  to  actions  on  the  admiralty  and  on  the  exchequer  side  of 
the  court ;  and  judging  from  the  decisions  in  the  American  courts 
relative  to  the  practice  in  cases  of  municipal  seizure,  I  perceive 
no  reason  to  doubt  that  it  would  be  held  admissible  and  sufficient 
in  all  the  districts. 

In  a  suit  on  the  admiralty  side  of  the  court  there  ought  strictly 
to  be  a  replication  in  all  cases,  though  in  practice  it  is  often  omit- 
ted when  the  answer  consists  of  a  simple  denial  of  the  libel  of 
information,  in  the  form,  or  to  the  import,  above  mentioned  ;  and 
in  such  cases  the  replication  consists  only  of  a  denial  in  general 
terms  of  the  sufficiency  and  truth  of  the  answer  and  an  assertion 
of  the  sufficiency  and  truth  of  the  libel  of  information.  See  Ap- 
pendix, "  Practical  Forms."  When  the  proceeding  is  on  the  ex- 
chequer side  of  the  court,  the  plea  in  the  above  mentioned  fonUt 
or  other  form  of  the  like  import,  ought  to  conclude  to  the  country  ; 
and  in  that  case  the  issue  is  completed  by  adding  the  similiter. 

Demurrer.']  The  libel  or  information  is  always  founded  on  some 
statute,  and  we  have  seen  that  it  is  in  general  sufficient  to  state  the 
offence  in  the  words  of  the  statute;  provided  however  the  charge 
be  so  framed  that  if  true  the  offence  must  necessarily  have  been 
committed.  We  have  seen  also  that  if  the  offence  is  insufficiently 
described,  in  a  case  on  the  admiralty  side  of  the  court,  no  decree 
of  condemnation  will  be  made,  though  the  evidence  is  sufficient  to 
show  that  a  forfeiture  iias  in  fact  been  incurred  ;  and  upon  the 
same  princiiile,  the  court,  in  a  proper  case,  would  doubtless  at  the 
instance  of  the  claimant  withhold  a  judgment  of  condemnation  after 
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verdict.  But  the  claimant  may  also,  if  he  thinks  proper,  insist  on 
such  insufficiency  by  demarrer.  Unless  however  the  defect  is 
such  as  really  to  leave  him  in  doubt  as  to  the  ground  on  which  the 
forfeiture  is  claimed  ;  or  one  which  cannot  be  supplied  consistently 
with  the  facts  likely  to  be  proved  ;  the  great  liberality  exercised  by 
the  courts  in  allowing  amendments,  leaves  the  claimant,  in  general, 
little  chance  of  being  a  gainer  in  the  end  by  objecting  at  all. 

Want  of  Jurisdiction.']  It  is,  as  already  explained,  essential  to 
the  jurisdiction  of  the  court  that  there  should  be  a  valid  subsisting 
seizure  at  the  time  of  the  institution  of  the  suit,  and  also  thai  it 
should  have  been  made  either  within  the  judicial  district  where 
the  action  is  pending,  or  on  the  high  seas  and  without  the  limits 
of  any  judicial  district.     In  a  case,  therefore,  in  which  either  no 
efiective  seizure  had  in  fact  been  made,  or  in  which  after  having 
been  made,  it  had  been  abandoned ;  or  where  the  seizure  was  made 
in  a.  different  district,  it  is  in  the  power  of  the  claimant  to  defeat 
the  action  on  the  ground  of  a  want  of  jurisdiction  in  the  court  to 
hold  cognizance  of  it.     But  care  must  be  taken  that  the  objection 
be  not  waived.    The  libel  or  information  always  alledges  the  seizure 
to  have  been  made  within  the  district  or  on  the  high  seas  for  the 
purpose  of  making  it  appear  that  the  case  is  within  the  jurisdiction 
of  the  court.     But  the  fact  or  the  place  of  seizure  is  not  put  in  issue 
hy  a  general  denial  of  the  allcdged  forfeiture.     A  claimant  who 
wishes  to  avail  himself  of  such  an  objection,  must  therefore  put  in 
an  answer  or  plea,  in  terms,  denying  the  allegation  of  the  fact  or 
the   place  of  seizure.     The  Abby,  1   Mason,  360.     And  if  he  in- 
tends to  rely  on  a  subsequent  abandonment  of  the  seizure,  he  oughtt 
doubtless,  to  set  up  affirmatively,  the  fact  of  such  abandonment 
because  a  seizure  having  once  been  made  and  followed  up  by 
a  prosecution,  the  legal  presumption   would    unquestionably  be 
that  it  had  not  been  abandoned.     In  the  case  of  The  Abby,  above 
cited,  Mr.  Justice  Story  also  placed  its  decision  upon  the  further 
ground,  that  a  plea  to  the  merits  was  an  admission  of  the  jurisdic- 
tion of  the  court ;  and  he  was  also  of  opinion  that  applying  for  and 
receiving  the  property  on  bond,  was  such  an  acknowledgment  of 
jurisdiction  as  the  claimant  was  not  at  liberty  to  controvert.     As 
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a  delivery  on  bond  may  now  by  a  late  statute  be  nnade  out  of 
court,  before  the  return  of  the  monition,  it  may  be  important  there- 
fore for  the  claimant  to  consider  whether  a  delivery  might  not 
have  the  effect  to  deprive  him  of  his  right  to  contest  the  jurisdic- 
tion of  the  court. 

Matter  of  Justification  or  Excuse.^  Most  of  the  forfeitures  de- 
nounced by  our  laws  are  imposed  for  omitting  to  do  some  act 
enjoined  bylaw.  Rigorous  and  peremptory  as  our  laws  imposing 
forfeitures  are,  no  forfeiture,  as  we  have  seen,  can  be  incurred 
under  them  by  unavoidable  omissions ;  nor  by  illegal  acts  com- 
mitted without  the  consent  or  connivance  of  the  owner,  or  of  some 
person  employed  or  trusted  by  him. 

But  as  the  proof  required  of  the  public  prosecutor  in  the  first 
instance  is  slight,  cases  of  this  nature  may  well  arise,  in  which  be 
might  be  able  to  make  out  a  prima  facie  case  of  forfeiture,  by 
proving  just  enough  for  this  purpose,  and  omitting  to  give  evidence 
of  the  exculpatory  circumstances.  In  such  cases  it  would  be  ad- 
visable for  the  claimant,  in  order  to  preclude  all  doubt  of  his  right 
to  prove  his  justification,  to  set  it  up  by  way  of  defence,  affirma- 
tively, in  his  answer  or  plea. 

Statute  of  Limitations, ']{a)  The  rule  in  England  appears  to  be 
that  the  limitations  of  a  penal  suit  need  not  be  pleaded,  but  may 
be  given  in  evidence  under  the  general  issue.  Buller's  Nisi  Prius, 
195 ;  'Espinasse  on  Penal  Statutes,  78.  And  so  Mr.  Justice  Story 
understood  the  law  to  be  in  the  case  of  Parsons  v.  Hunter^  2 
Sumner,  419,  426.  Under  these  authorities  this  rule  was  applied 
in  a  late  case  of  seizure  on  the  admiralty  side  of  the  court,  {The 
United  States  v.  The  Black  Hawk,)  in  the  District  Court  for  the 
Northern  District  of  New- York. 

3.  Ofthe  Bond  for  Costs. 
By  the  89th  section  of  the  collection  act,  before  the  owner  of 
property,  seized  in  virtue  of  that  act,  is  entitled  to  contest  the  for- 
feiture, he  is  required,  as  we  have  seen,  to  "give  bond  to  defend  the 

(m)  See  uite,  the  oomnienceineiit  of  this  chapter. 
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prosecution,  and  respond  the  costs  in  case  he  shall  not  support  his 
cJainr)/'     Under  this  provision  it  is  understood  to  have  been  the 
practice  of  the  courts  of  the  United  States  to  exact  from  the 
claimant  a  bond,  with  one  or  more  sureties,  as  the  condition  on 
which  he  is  allowed  to  contest  the  alledged  forfeiture  of  his  proper* 
ty.     This  may  not  have  been  the  case  in  all  the  districts,  though  I 
ann   not  aware  of  any  exception.     But  the  act  being  silent  as  to 
sureties,  I  cannot   but  think   it  at  least   doubtful,    whether  this 
practice  is  in  accordance  with  the  actual  intentions  of  the  legisla- 
ture.    There  are  certainly  strong  reasons  why  no  security  for 
costs  beyond  the  individual  bond  of  the  claimant  should   be  re- 
quired.    The  proceeding  on  the  part  of  the  United  States  is  highly 
rigorous.     The  citizen  is  forcibly  dispossessed  of  his  property  by 
a  subordinate  ministerial  officer  of  the  government,  himself  entitled 
to  share  in  the  forfeiture  if  condemnation  shall  follow  ;  and,  how- 
ever groundless  the  seizure  may  in  fact  have  been,  if  only  a  plau- 
sible  pretext  for  making  it  can  be  shown,  it  is  condemned,  of 
course,  unless  the  owner  can  establish  his  innocence  by  proof  on 
his  part;  and  even  when  he  does  so,  he  is  without  redress  for  all 
the  loss,  inconvenience  and  expense  to  which  he  has  been  sub- 
jected by  the  seizure  and  prosecution.     In  all  this  there  may  be 
nothing  to  complain  of.     But  to  deprive  the  owner  of  the  right  of 
being  heard  in  his  defence,  and  peremptorily  to  subject  his  pro- 
perty to  confiscation  without  any  inquiry  into  the  validity  of  the 
grounds  of  seizure,  unless  he  can  furnish  security  for  the  payment 
of  costs  in  the  event  of  his  failure  to  maintain  his  claim,  seems  to 
be  discordant  with  the  spirit  of  our  civil   institutions.     The  law 
lends  its  sanction  to  nothing  analogous  to  this  in  controversies  be- 
tween private  suitors,  and  the  genius  of  our  government  is  hos- 
tile to  the  exercise  of  prerogative  rights*     To  be  permitted  to  con- 
test a  charge  of  guilt  and  the  reality  of  an  alledged  forfeiture,  ought 
not  to  be  regarded  as  a  privilege,  but  as  a  riglit,  and  it  is  not  easy 
to  discern  the  justice  of  annexing  to  its  exercise  an  onerous  and 
sometimes  impossible  condition.     When  no  claimant  appears,  the 
forfeiture  is  treated  as  a  mere  lien  on  the  thing,  and  the  costs  are 
paid  out  of  its  proceeds.     The  interposition  of  a  claim  no  other- 
wise alters  the  case  than  by  augmenting,  in  some  degree,  the  ex- 
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penses  of  the  prosecution;  and  to  compel  the  owner  on  this  groundi 
to  bring  in  a  third  person  as  surety,  who,  aside  from  the  prompt- 
ings  of  his  love  of  justice,  or  his  benevolence,  has  no  concern  in 
the  matter,  appears  to  me,  I  confess,  to  savor  of  rapacity  and  op- 
pression. Unless,  therefore.  Congress,  in  assuming,  as  it  has  done, 
to  regulate  this  part  of  the  proceedings  in  cases  of  seizure,  have 
unequivocally  required  the  courts  to  exact  the  security  in  question, 
it  ought  not  to  be  required.  But  the  omission  of  any  such  require- 
ment in  terms,  is  not  the  only  evidence  furnished  by  the  act,  of  the 
absence  of  any  such  intention. 

The  89ih  section  after  requiring  the  claimant  to  "give  bond"  to 
respond  the  costs,  &c.  immediately  proceeds  to  prescribe  the  con- 
ditions on  which  property  seized  shall  be  delivered  to  the  claim- 
ant,/>en^en/e  lite;  and,  as  we  have  seen,  one  of  these  conditions 
is,  that  he  *•  shall,  with  one  or  more  sureties,  to  be  approved  of  by 
the  court,  execute  a  bond,"  &;c.  The  act  of  1790  containing  these 
provisions  was  a  substitute  for  the  collection  act  of  nOO,  (vol.  2, 
p.  131,)  the  67th  section  of  which  contains  substantially  the  same 
provisions,  and  makes  precisely  the  same  distinction  between  the 
bond  for  costs  and  that  for  the  appraised  value.  The  propriety 
and  necessity  of  requiring  sureties  in  the  latter  case  must  be  obvi- 
ous to  every  one.  There  is  therefore  no  want  of  sufficient  rea- 
sons for  this  distinction,  and  the  presumption  is  strong  that  it  was 
intentional.  There  arc  also  a  multitude  of  other  instances  in 
which  laws  relating  to  judicial  and  other  proceedings,  expressly 
require  bonds  with  sureties  to  be  given ;  insomuch  that  it  may 
safely  be  affirmed  to  be  the  uniform  practice  of  Congress,  when- 
ever it  is  intended  to  exact  sureties,  to  declare  such  intention  in 
terms. 

The  bond  is  usually  oflered  and  filed  simultaneously  with  the 
claim ;  and  it  has  been  usual  in  the  New- York  districts  to  require 
it  to  be  in  the  penalty  of  two  hundred  and  fifty  dollars. (a) 

(a)  The  following  supplemental  judgment  pronounced  by  Mr.  Justice  Story  in  the 
case  of  The  Schooner  Sally  and  Cargo^  which  had  been  captured  during  the  last 
war  by  an  American  Privateer  fur  an  alledged  trading  with  the  enemy,  and  con- 
demned as  lawful  prize,  cannot  fail  to  be  acceptable  to  the  reader. 

**  The  principal  questioos  on  the  merits  having  been  now  disposed  of,  an  applic 
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SECTION   VII. 


EVIDENCE. 


The  usual  mode  of  taking  proofs  in  the  British  courts  of  admi- 
ralty is  by  deposition  on  interrogatories  before  a  standing  exami- 

ation  baa  been  made  to  the  court  respecting  the  taxation  of  costs  and  ezpensea 
against  the  claimants.    The  bill  presented  to  the  court  is  as  follows,  viz  : 
Attorney's  Fee, 

Depositions, 
F.  Slocumb,  .        .        •        .        . 

[H  ere  follow  the  names  of  four  other  witnesses.] 

Survey  and  Appraisement, 

Surveyor's  Fees, 

Marshal's    do. 

Clerk's        do. 

Marshal's  fees  and  charges. 

Clerk's  fees,  entry,  filing,  recording,  &.c. 

Circuit  Court,  May,  1813. 

Copies, 

Attorney's  fee,  

Filing,  recording,  &c.          .... 
John  Rice's  bill, 

9350  11 

The  items  objected  to  by  the  claimants  are,  1.  The  Clerk's  fees  for  recording  the 
proceedings,  and  for  the  copy  thereof  transmitted  to  this  court.  2.  The  Marshal 
mod  Clerk's  fees  on  the  sale  under  a  perishable  monition.  And  3.  Mr.  Rice's  bill 
for  dockage  and  custody. 

It  is  the  unquestionable  rule  of  the  court,  that  the  claimants  shall  not  be  liable 
for  expenses,  which  would  have  been  incurred  independently  of  the  interposition  of 
their  claim ;  but  for  all  charges  and  expenses,  which  grow  out  of  their  claim,  they 
must  be  held  responsible.  On  this  ground  the  commissioners'  fees  for  the  deposi. 
tions  taken  under  the  standing  interrogatories,  though  not  objected  to,  must  be  de- 
ducted ;  but  the  expenses  of  the  depositions  of  Slocumb  and  others,  which  were  ad- 
missible on  the  order  for  further  proof,  are  properly  chargeable.  The  survey  and  ap. 
pratsement,  having  been  made  at  the  instance  of  the  claimants,  fall  under  the  same 
consideration. 

The  objection  to  the  Clerk's  fees  for  reading,  See,  rests  upon  the  ground  that  he 
is  not  obliged  to  record  all  tlie  proceedings  in  the  Circuit  Court ;  and,  at  all  events, 
is  not  obliged  to  record  the  evidence.  But  however  true  the  latter  position  may  be 
onder  our  practice,  as  to  cases  on  the  instance  side  of  the  admiralty,  (on  which  I 
give  no  opinion,)  I  am  well  satisfied  tbtit  the  derk  is  bound  to  record  the  whole 
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ner,  or  a  commissioner  under  a  dedimus  potestatem,  but  by  the 
judiciary  act,  (L.  U.  S.  vol.  2,  p.  56,  §  30.)  it  is  provided  that  ••  the 
mode  of  proof  by  oral  testimony,  and  the  examination  of  witnesses 
in  open  court,  shall  be  the  same  in  all  it  e  courts  of  the  United 
Slates,  as  well  in  the  trial  of  causes  in  equity  and  of  admiralty 
jurisdiction,  as  of  actions  at  common  law."  Having  in  a  preced- 
ing part  of  this  work(/i)  already  treated  of  thci  subject  of  evidence, 
and  what  is  there  staled  being  in  general  applicable  to  the  descrip- 
tion of  actions  now  under  consideration,  little  remains  requiring 
notice  in  this  place.  In  cases  of  seizure,  whether  prosecuted  on 
the  admiralty  or  exchequer  side  of  the  court,  witnesses  are  sum- 
proceedings  in  this  court  in  prize  causes,  as  the  evidence  is  always  in  writing,  and 
inseparable  from  the  allegations  of  the  parties.         »        »         »         •         »        • 

As  to  the  fees  of  the  Clerk  for  the  copy  of  the  proceedings,  it  is  a  mere  qaestion 
of  fact  whether  the  sum  claimed  by  the  Clerk  is  to  bo  allowed  or  not.  The  statute 
of  1st  March,  1793,  ch.  20,  has  prescribed  the  fees  of  the  Clerk  for  services  of  this 
nature,  and  the  court  is  bound  to  apply  the  regulations.  It  will  be  easy  for  the 
counsel  to  ascertain  the  amount  which  will  become  thus  due  to  the  (/lerk,  and  that 
sum  and  no  more  must  be  allowed. 

As  to  the  Marshal's  and  Clerk's  fees  on  the  sales  of  the  cargo  by  order  of  the  court, 
I  think,  that,  in  general,  it  must  be  considered  a  charge  on  the  property  itself.  It  is 
a  proceeding  adopted  for  the  benefit  of  all  parties,  and  unless  in  very  special  cases 
should  be  paid  by  the  party,  to  whom  the  property  is  ultimately  awarded.  Nothing 
has  been  presented  to  the  court  to  distinguish  the  present  case  from  the  general  rule. 

As  to  the  dockage  of  the  Schooner,  I  think  it  must  be  allowed  against  the  chfm- 
ants,  from  the  time  of  the  interposition  of  their  claim  to  the  time  of  the  delivery 
on  bail.  This  expense  was  necessarily  incurred  for  the  preservation  of  the  vessel, 
during  the  litigation  of  their  claim ;  and  they  have  not,  in  my  judgment,  entitled 
themselves  to  be  relieved  from  the  burden.  Oases  may  occur  in  which  it  would  be 
highly  proper  to  make  this  a  charge  on  the  property. 

With  respect  to  the  charge  of  Mr.  Rice  for  custody,  the  allowance  of  it  depends 
altogether  upon  the  facts.  If  a  person  was  in  fact  employed  to  take  care  of  the 
Schooner  during  the  whole  time,  a  proper  compensation  for  his  services  ought  to  be 
allowed.  If  no  person  was  employed,  I  should  not,  as  at  present  advised,  incline  to 
grant  a  compensation  for  ideal  custody.  'X'here  should  be  an  actual  supenntendaoce 
over  the  property,  to  entitle  the  party  to  a  beneficial  recompense,  and  even  in  cases 
of  actual  custody,  if  there  be  gross  negligence  or  fraud,  I  should  have  no  difficulty 
in  refusing  the  party  any  compensation.  Let  the  captors  show  by  affidavit  whether 
there  has  been  any  actual  custody,  and  what  would  be  a  reasonable  compensation. 
If  actual  custody,  with  competent  diligence,  be  shown,  I  shall  allow  the  item  againtt 
the  claimants,  as  this  is  not  a  case  entitling  them  to  a  Very  favmble  consideration  in 
this  court.** 

(a)  See  ante,  p.  237,  et  8eq. 
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moned  by  the  like  process  and  are  subject  to  the  same  penalties, 
for  noD-attendaDce ;  the  same  descriptions  of  documentary  evi- 
dence are  admissible*  and  the  production  of  books  and  other  wri- 
tings may  be  required,  under  the  like  conditions,  and  with  the  like 
efiect ;  depositions  de  bene  esse,  or  under  a  commission,  or  in  per^ 
peiuam  rei  iestimoniam,  may  be  taken  and  used  in  like  manner, 
as  in  ordinary  actions  at  law. 

The  section  of  the  judiciary  act  above  referred  to  which  autho- 
rizes and  regulates  the  taking  of  depositions  de  bene  esse,  contains 
also  the  following  provision,  applicable  especially  to  this  descrip- 
tion of  suits;  viz.  that  '^  in  causes  of  admiralty  and  maritime  juris- 
diction, or  other  causes  of  seizure,  when  a  libel  shall  be  filed,  in 
which  an  adverse  party  is  not  named,  and  depositions  of  persons, 
circunnstanced  as  aforesaid,  shall  be  taken  before  a  claim  be  pat 
in,  the  like  notification,  as  aforesaid,  shall  be  given  to  the  person 
having^  the  agency  or  possession  of  the  property  libelled,  at  the 
time  of  the  capture  or  seizure  of  the  same,  if  known  to  the  libel- 
lant*' 

The  language  of  this  provision  implies  that  depositions  may  be 
taken  in  behalf  of  the  government,  in  these  cases,  before  the  cause 
is  at  issue.  Indeed,  according  to  the  terms  in  which  the  right  to 
take  such  depositions  is  conferred,  authorizing  them  to  be  taken 
''  in  any  civil  cause  depending  in  any  court  of  the  United  States,** 
it  seems  to  have  been  intended  generally  to  give  to  each  party 
the  right  of  taking  them  immediately  upon  the  institution  of 
the  suit.  But  inasmuch  as  there  is  no  personal  party  defendant 
in  suits  in  rem  until  after  the  claimant  has  appeared  and  been  ad- 
mitted in  that  character,  it  is  presumed  that  this  right  cannot  be 
exercised  by  the  owner  of  property  seized  until  after  the  actual 
interposition  of  his  claim. 

There  is  another  mode  of  obtaining  the  testimony  of  witnesses 
resident  in  a  foreign  country,  which  is  peculiar  to  admiralty 
courts ;  and  that  is  by  invoking  the  instrumentality,  for  this  pur- 
pose, of  the  admiralty  courts  of  the  country  within  whose  juris- 
diction the  witnesses  are.  This  method  is  resorted  to  when  it  is 
foreseen  or  apprehended  that  an  attempt  to  have  the  desired  evi- 
dence taken  under  a  commission  will  be  rendered  abortive  by  the 

49 
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jealous  interference  of  the  authorities  of  such  foreign  country. 
The  request  to  the  foreign  court  is  made  by  what  is  denominated 
Letters  Rogatory.  This  mode  of  obtaining  proofs  in  admiralty 
causes  is  said  to  be  recognized  by  all  nations  where  courts  of  ad- 
miralty are  established ;  and  as  all  are  interested  in  maintainiDg 
it,  great  reliance  may  be  placed  upon  its  certainty  and  efficiency. 
Interrogatories  accompany  the  letters  rogatory.  The  deposi- 
tions when  taken  are  recorded  in  the  registry  of  the  foreign  court, 
and  authenticated  copies  of  them  are  transmitted  to  the  ooort 
whence  the  letters  rogatory  emanated ;  and  these,  according  to 
the  established  usage  of  courts  of  admiralty,  are  admissible  as 
evidence.     See  Appendix,  "Practical  Forms." 

If  interrogatories  have  been  propounded  to  the  claimant,  the  dis- 
trict attorney  may  of  course  avail  himself  of  the  answers  of  the 
claimant,  on  the  hearing.     See  ante,  p.  356,  Interrogatories. 

The  officers  of  the  customs  and  informers,  as  we  have  seen,  are 
declared  by  the  91st  section  of  the  collection  act  of  1799,  to  be 
competent  witnesses  in  cases  of  seizure — the  distributive  share  to 
which  they  would  otherwise  be  entitled  being  withheld  from  them, 
when  they  are  sworn  as  such  witnesses.    See  antef  p.  349. 


SECTION   VIII. 

PROCEEDIKOS   FROM  THE   HEARING   OR   TRIAL,   INCLUSIVE,    TO  THI 

TERMINATION   OF   THE   SUIT. 

1.  Of  the  Hearing  or  Trial 

Little  is  required  to  be  said  in  this  place  in  addition  to  the  direc- 
tions already  given  under  the  corresponding  head  in  an  antecedent 
part  of  this  treatise.(a)  When  the  proceeding  is  on  the  exchequer 
or  common  law  side  of  the  court,  the  trial  is  conducted  in  all  re- 

(a)  See  ante,  p.  372,  tt  $eq. 
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spectfl  in  the  same  manner,  and  is  subject  to  the  same  incidents 
as  an  ordinary  personal  action. 

When  the  seizure  is  of  admiralty  jurisdiction,  the  case  is  heard 
and  the  questions  of  fact  as  well  as  of  law  are  determined  by  the 
court,  without  the  intervention  of  a  jury,  as  in  cases  in  equity. 

By  the  thirtieth  section  of  the  judiciary  act,  (L.  U.  S.  vol.  2,  p. 
56,)  it  is  provided,  that  ^  in  the  trial  of  any  cause  of  admiralty  or 
maritime  jurisdiction  in  a  District  Court,  the  decree  in  which  may 
be  appealed  from,  if  either  party  shall  suggest  to  and  satisfy  the 
court  that  probably  it  will  not  be  in  his  power  to  produce  the  wit« 
nesses,  then  testifying,  before  the  Circuit  Court,  should  an  appeal 
be  had,  and  shall  move  that  their  testimony  be  taken  down  in 
writing,  it  shall  be  done  by  the  clerk  of  the  court.'' 

2.  Of  the  Decree  or  Judgment^  and  Execution. 

When  the  proceeding  is  on  the  common  law  side  of  the  court, 
the  judgment  either  of  acquittal  or  condemnation  follows  the  ver* 
diet  of  course  as  in  other  suits  at  law. 

When  the  case  is  of  admiralty  jurisdiction,  the  decree  or  sen- 
tence is  either  pronounced  immediately,  or  time  is  taken  by  the 
judge  for  deliberation,  and  if  he  thinks  proper,  to  reduce  his  opin- 
ion to  writing.  The  sentence  must  however  be  entered  in  court ; 
and  as,  several  months  intervene  between  the  stated  terms  of  the 
District  Courts,  (except  that  of  the  Southern  District  of  New- 
York,)  it  may  sometimes,  t)e  the  duty  of  the  judge,  when  the  de- 
cision is  to  be  deferred,  to  prolong  the  term  by  adjourning  the  court 
to  some  day  only  sufficiently  distant  to  afford  the  necessary  time 
for  advisement.  But  when  the  property  has  been  delivered  on 
bond,  no  very  serious  inconvenience  can  in  general  arise  from 
postponing  the  entry  of  the  decree  till  the  next  ensuing  term. 

When  the  judgment  or  decree  is  in  favor  of  the  claimant,  it  is 
the  duty  of  the  court  to  consider  whether  there  was  reasonable 
cause  for  seizure  ;  and  if  so,  to  certify  accordingly. (a) 

It  will  be  remembered  that  in  all  suits  in  the  District  Court  in- 
volving an  amount  exceeding  fifty  dollars,  a  writ  of  error  or  ap- 
peal lies  to  the  Circuit  Court ;  and  that  on  judgments  subject  to 

Ut)  See  ante  p.  317. 
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review  by  writ  of  error ^  no  execution  can  be  issued  until  after  the 
expiration  of  ten  days  from  the  rendition  of  the  judgment — that 
period  being  allowed  to  the  party  to  deliberate  on  the  propriety 
of  bringing  a  writ  of  error  and  to  sue  out  the  same  in  proper 
form. 

It  follows  therefore  that  upon  a  judgment  in  cases  of  seizure  on 
the  common  law  side  of  the  court,  when  the  property  in  contro- 
versy exceeds  fifty  dollars  in  value,  no  execution  can  issue  until 
after  ten  days.  In  regard  to  appeals^  however,  there  is  no  such 
legislative  provision.  And  therefore,  in  cases  on  the  admiralty 
side  of  the  court,  unless  a  stay  of  execution  is  provided  for  by  the 
rules  of  the  court,  the  decree  may  be  executed  without  delay. 

In  case  of  acquittal,  a  warrant  of  restitution  issues  to  the  marshal, 
commanding  him  to  restore  the  property  to  the  claimant.(a) 
Upon  a  sentence  or  judgment  of  condehfination,  a  writ  of  venditioni 
exponas  issues  (unless  the  property  has  been  delivered  on  bond,) 
commanding  the  marshal  to  sell  the  property  and  pay  over  the 
proceeds  in  pursuance  of  the  sentence.  See  the  00th  section  of 
the  act  of  1799,  ante,  p.  347  and  Appendix, '« Practical  Forms."  If 
the  costs  occasioned  by  the  interposition  of  the  claim  are  not  paid 
on  demand,  after  taxation,  an  action  on  the  bond  for  costs  may  be 
instituted  to  enforce  their  payment. 

When  the  property  condemned  has  been  delivered  on  bond,  the 
fruits  of  the  decree  or  judgment  are  to  be  obtained  by  requiring 
the  claimant  to  pay  into  court  the  appraised  or  agreed  value  of 
the  property  together  with  the  costs.(&)  If  he  fail  to  do  this 
within  twenty  days,  a  judgment  will  be  granted,  summarily,  on 
the  bond  against  him  and  his  sureties,  and  enforced  by  execution 
in  the  usual  form.(c) 

Costs.]  An  act  of  Congress  passed  July  22,  1813,  (L.  U.  S. 
vol.  4,  p.  544,$  2,)  contains  the  following  salutary  provisions,  viz. 
"  That  whenever  proceedings  shall  be  had  on  several  libels  against 
any  vessel  and  cargo  which  might  legally  be  joined  in  one  libel, 

(a)  Soe  ante,  p.  340  as  to  the  power  of  the  court  to  award  damages  to  the 
claimant. 

(P)  See  ante,  p.  363 
(e)  Ibid. 
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before  a  court  of  the  United  States,  or  the  territories  thereof,  there 
shall  not  be  allowed  thereon  more  costs  than  on  one  libel,  unless  spe- 
cial cause  for  libelling  the  vessel  and  cargo  severally  shall  be  satis- 
ctorily  shown  as  aforesaid,  [viz.  on  motion  in  open  court.]  And 
h  proceedings  on  several  libels  or  informations  against  any  cargo, 
or  parts  of  cargo  or  merchandize,  seized  as  forfeited  for  the  same 
cause,  there  shall  not  be  allowed  by  the  court  rpore  costs  than  would 
be  lawful  on  one  libel  or  information,  whatever  may  be  the  number 
of  owners  or  consignees  therein  concerned  :  but  allowance  may 
be  made  on  one  libel  or  information  for  the  costs  incidental  to  seve- 
ral claims :  Provided,  That  in  case  of  a  claim  of  any  vessel  or 
other  property  seized  on  behalf  of  the  United  States,  and  libelled 
or  informed  against  as  forfeited  under  any  of  the  laws  thereof,  if 
judgment  shall  pass  in  favor  of  the  claimant,  he  shall  be  entitled  to 
the  same  on  paying  only  Kis  own  costs."  The  third  section  of 
the  same  act  contains  also  the  following  provision.  "  And  if  any 
attorney,  proctor,  or  other  person  admitted  to  manage  and  con- 
duct causes  in  a  court  of  the  United  States,  or  the  territories 
thereof,  shall  appear  to  have  multiplied  the  proceedings  in  any 
cause  before  the  court,  so  as  to  increase  costs  unreasonably  and 
vexatiously,  such  person  may  be  required,  by  order  of  court,  to 
satisfy  any  excess  of  costs  so  incurred." 

This  is  a  remedial  statute,  and  it  very  clearly  reveals  the  nature 
of  the  abuses  to  be  remedied  or  prevented  by  that  part  of  the 
second  section  which  precedes  the  proviso,  and  by  the  third  sec- 
tion. But  the  precise  nature  of  the  mischief  at  which  the  proviso 
is  aimed,  is  not  so  obvious.  The  general  design  of  the  proviso, 
doubtless,  was  to  secure  each  of  the  several  claimants  against 
being  held  responsible  for  the  costs  occasioned  by  the  claims  inter- 
posed by  the  other  claimants.  But  the  language  of  it  seems  to 
imply  that  the  property  of  a  claimant  who  has  been  successful  in 
defending  it  from  condemnation,  might,  in  some  cases  at  least,  still 
be  withheld  from  him  unless  he  pays  costs.  Costs,  in  courts  of 
admiralty,  are  said  to  be  purely  discretionary  ;  and  I  have  met 
with  one  reported  case  of  seizure  in  our  courts  in  which  a  success- 
ful claimant  was  subjected  to  costs.  But  I  am  not  aware  that  the 
payment  of  costs  has  ever  been  exacted  as  a  condition  precedent 
to  be  complied  with,  before,  in  the  language  of  the  act  of  1813, 
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review  by  writ  of  error ^  no  execution  can  be  issued  until  after  the 
expiration  of  ten  days  from  the  rendition  of  the  judgment — ^that 
period  being  allowed  to  the  party  to  deliberate  on  the  propriety 
of  bringing  a  writ  of  error  and  to  sue  out  the  same  in  proper 
form. 

It  follows  therefore  that  upon  a  judgment  in  cases  of  seizure  on 
the  common  law  side  of  the  court,  when  the  property  in  contro- 
versy exceeds  fifty  dollars  in  value,  no  execution  can  issue  until 
after  ten  days.  In  regard  to  appeals^  however,  there  is  no  such 
legislative  provision.  And  therefore,  in  cases  on  the  admiralty 
side  of  the  court,  unless  a  stay  of  execution  is  provided  for  by  the 
rules  of  the  court,  the  decree  may  be  executed  without  delay. 

In  case  of  acquittal,  a  warrant  of  restitution  issues  to  the  marshal, 
commanding  him  to  restore  the  property  to  the  claimant(a) 
Upon  a  sentence  or  judgment  of  condemnation,  a  writ  of  venditioni 
exponas  issues  (unless  the  property  has  been  delivered  on  bond,) 
commanding  the  marshal  to  sell  the  property  and  pay  over  the 
proceeds  in  pursuance  of  the  sentence.  See  the  90th  section  of 
the  act  of  1799,  ante,  p.  347  and  Appendix,  '*  Practical  Forms."  If 
the  costs  occasioned  by  the  interposition  of  the  claim  are  not  paid 
on  demand,  after  taxation,  an  action  on  the  bond  for  costs  may  be 
instituted  to  enforce  their  payment. 

When  the  property  condemned  has  been  delivered  on  bond,  the 
fruits  of  the  decree  or  judgment  are  to  be  obtained  by  requiring 
the  claimant  to  pay  into  court  the  appraised  or  agreed  value  of 
the  property  together  with  the  costs.(&)  If  he  fail  to  do  this 
within  twenty  days,  a  judgment  will  be  granted,  summarily,  on 
the  bond  against  him  and  his  sureties,  and  enforced  by  execution 
in  the  usual  form.(c) 

CosUJ]  An  act  of  Congress  passed  July  22, 1813,  (L.  U.  S. 
vol.  4,  p.  544,  §  2,)  contains  the  following  salutary  provisions,  viz. 
^  That  whenever  proceedings  shall  be  had  on  several  libels  against 
any  vessel  and  cargo  which  might  legally  be  joined  in  one  libel, 

(a)  See  ante,  p.  340  as  to  the  power  of  the  court  to  award  damages  to  the 
claimant. 

(6)  See  ante,  p.  363 
(e)  Ibid. 
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before  a  court  of  the  United  States,  or  the  territories  thereof,  there 
shall  not  be  allowed  thereon  more  costs  than  on  one  libel,  unless  spe- 
cial cause  for  libelling  the  vessel  and  cargo  severally  shall  be  satis- 

ctorily  shown  as  aforesaid,  [viz.  on  motion  in  open  court.]  And 
h  proceedings  on  several  libels  or  informations  against  any  cargo, 
or  parts  of  cargo  or  merchandize,  seized  as  forfeited  for  the  same 
cause,  there  shall  not  be  allowed  by  the  court  rpore  costs  than  would 
be  lawful  on  one  libel  or  information,  whatever  may  be  the  number 
of  owners  or  consignees  therein  concerned :  but  allowance  may 
be  made  on  one  libel  or  information  for  the  costs  incidental  to  seve- 
ral claims :  Provided^  That  in  case  of  a  claim  of  any  vessel  or 
other  property  seized  on  behalf  of  the  United  States,  and  libelled 
or  informed  against  as  forfeited  under  any  of  the  laws  thereof,  if 
judgment  shall  pass  in  favor  of  the  claimant,  he  shall  be  entitled  to 
the  same  on  paying  only  His  own  costs."  The  third  section  of 
the  same  act  contains  also  the  following  provision.  **  And  if  any 
attorney,  proctor,  or  other  person  admitted  to  manage  and  con- 
duct causes  in  a  court  of  the  United  States,  or  the  territories 
thereof,  shall  appear  to  have  multiplied  the  proceedings  in  any 
cause  before  the  court,  so  as  to  increase  costs  unreasonably  and 
vexatiously,  such  person  may  be  required,  by  order  of  court,  to 
satisfy  any  excess  of  costs  so  incurred." 

This  is  a  remedial  statute,  and  it  very  clearly  reveals  the  nature 
of  the  abuses  to  be  remedied  or  prevented  by  that  part  of  the 
second  section  which  precedes  the  proviso,  and  by  the  third  sec- 
tion. But  the  precise  nature  of  the  mischief  at  which  the  proviso 
is  aimed,  is  not  so  obvious.  The  general  design  of  the  proviso, 
doubtless,  was  to  secure  each  of  the  several  claimants  against 
being  held  responsible  for  the  costs  occasioned  by  the  claims  inter- 
posed by  the  other  claimants.  But  the  language  of  it  seems  to 
imply  that  the  property  of  a  claimant  who  has  been  successful  in 
defending  it  from  condemnation,  might,  in  some  cases  at  least,  still 
be  withheld  from  him  unless  he  pays  costs.  Costs,  in  courts  of 
admiralty,  are  said  to  be  purely  discretionary ;  and  I  have  met 
with  one  reported  case  of  seizure  in  our  courts  in  which  a  success- 
ful claimant  was  subjected  to  costs.  But  I  am  not  aware  that  the 
payment  of  costs  has  ever  been  exacted  as  a  condition  precedent 
to  be  complied  with,  before,  in  the  language  of  the  act  of  1813, 
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the  claimant  *<  shall  be  entitled  to"  his  property.  The  case  above 
alluded  to  is  that  of  The  United  States  v.  Nine  Packages  of  Linen^ 
Paine's  C.  C.  Rep.  129.  The  seizure  in  that  case  was  in  fact 
made  on  land,  and  ought  to  have  been  prosecuted  on  tbe^^n^^ 
mon  law  side  of  the  court ;  but,  under  what  appears  to  me,  i 
confess,  a  very  singular  misapprehension,  was  treated  throughout 
as  an  admiralty  cause. (a)  In  the  District  Court,  a  part  of  the 
goods  had  been  acquitted,  and  a  part  condemned  with  costs.  On 
appeal  to  the  Circuit  Court,  all  the  property  was  restored,  but  so 
much  of  the  decree  of  the  District  Court  as  adjudged  the  costs  of 
that  court  against  the  claimant  was  affirmed ;  each  party  being 
required  to  pay  his  own  costs  on  appeal.  Such  a  disposition  of 
the  costs  under  the  circumstances  of  the  case,  abstractly  consi* 
dered,  seems  not  to  have  been  inequitable.  But  whether  it  was  in 
accordance  with  the  89th  section  of  the  collection  act  of  1799, 
already  so  often  referred  to,  appears  to  me  to  admit  of  very  serious 
doubt. 

This  section,  as  we  have  seen,  requires  the  claimant,  in  all 
cases,  to  give  a  bond,  *'  to  respond  the  cost  in  case  he  shall  not  sup* 
port  his  claim ;  and,  as  one  of  the  conditions  on  which  he  is  enti- 
tled to  have  the  property  delivered  to  him  pendente  lite,  he  is  re- 
quired to  give  another  bond  with  sureties  for  the  appraised  value 
of  the  property. 

The  act  does  not,  in  terms,  require  the  condition  of  this  latter 
bond  to  contain  any  express  stipulation  for  the  payment  of  costs  ; 
but  it  directs  a  summary  judgment  to  be  entered  on  it  in  case  of 
condemnation,  unless  the  claimant,  within  twenty  days,  pays  the 
appraised  value,  '*  with  the  costs ;"  and  yet,  it  expressly  enjoins  it 
on  the  court,  "if  judgment  shall  pass  in  favor  of  the  claimant**  to 
** cause  the  said  bond  to  be  cancelled"  It  provides,  moreover,  that 
when  a  certificate  of  reasonable  cause  of  seizure  shall  be  given, 
'*  the  claimant  or  claimants  shall  not  be  entitled  to  costs. Pro- 
vided, that  the  said  ship  or  vessel,  goods,  wares  or  merchandize, 
be,  after  judgment,  forthwith  returned  to  such  claimant  or  claim- 

(a)  The  case  referred  to  in  the  text  was  decided  in  1818  ;  and  the  misapprehen. 
•ion  which  led  to  its  being  prosecuted  on  the  admiralty  side  of  the  court  appears  to 
have  continued  some  years  longer.  See  the  ease  of  The  United  State*  t.  F^ntr 
Piece9  of  Woollen  Cloth,  Paine'a  C.  C.  Rep.  435. 
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ants,  his,  her  or  their  agent  or  agents.''    These  provisions  seem  to' 
me  clearly  to  imply  an  absolute  mandatory  direction  to  the  courts 
to    award  restitution  unconditionally,  in  case   of  acquittal,  and 
to    leave  them  no    discretionary  power  to  exact  costs  of  the 
claimant  in  such  a  case. (a)     It  is  to  be  borne  in  mind  also,  that  a 
large  proportion  of  seizures  are  of  common  law  jurisdiction  ;  and 
that  these  statutory  regulations  are  intended  to  embrace  these  as 
vreM  as  the  opposite  description  of  seizures.    But  it  would  be  con* 
trary  to  all  analogy  to  adjudge  costs  against  a  successful  defendant 
in  an  action  at  common  law.    It  is  worthy  of  remark,  too,  that  in 
England,  all  revenue  seizures  are  cognizable,  exclusively,  in  the 
court  of  exchequer,  and  that  such  of  them  as  are  cognizable  on 
the  admiralty  side  of  the  District  Courts  of  the  United  States,  are 
made  so  only  by  force  of  a  legislative  act.    The  efkci  of  this  sta- 
tute with  regard  to  the  description  of  seizures  embraced  by  it,  isy 
to  withdraw  them  from  the  consideration  of  a  jury,  "  according  to 
the  course  of  the  civil  law.''    But  with  respect  to  the  essential 
rights  and  responsibilities  of  the  claimant,  it  would  seem  to  be  both 
natural  and  proper  to  look  for  guidance  to  the  English  court  of 
exchequer,  rather  than  to  foreign  courts  of  admiralty  exercising 
no  similar  jurisdiction.     In  truth,  however,  there  seems  to  be  good 
reason  to  suppose  that  Congress  intended,  peremptorily,  to  pre- 
scribe the  course  of  proceeding  in  cases  of  seizure,  in  all  its  most 
essential  particulars,  so  as  to  leave  but  little  discretionary  power  to 
the  courts  in  regard  to  it.     There  was  abundant  cause  for  doing 
this.    The  subject  was  one  of  great  importance,  deeply  affecting 
the  revenue  and  commerce  of  the  country,  and  the  rights  of  the 
citizen.     The  practice  of  the  state  courts  by  which  this  branch  of 
jurisdiction  had  previously  been  exercised,  was  unquestionably  ill 
digested,  fluctuating  and  multiform.    This  was  a  great  evil,  not  at 
all  likely  to  be  cured  by  the  mere  substitution  of  national  for  state 

(a)  Sach  Beemi  to  have  been  tbe  view  of  the  Circuit  Cooit  for  the  Musachusetts 
District,  ia  the  case  of  The  Louintta,  (2  GalliB.  307,)  in  which  the  veseel,  after 
eeizure,  had  been  sold  on  an  interlocutory  order,  and  finally  decreed  to  be  restored. 
Under  the  circumstances  of  the  case,  which  were  supposed  by  the  marshal  to  be  pe- 
culiar, he  considered  the  custody  fees  not  properly  chargeable  against  the  United 
States.  But  the  court  said  '*  the  expenses  must  be  bonie  by  the  United  States, 
there  having  been  probable  cause,  which  excused  tbe  coUeotor." 


1 


892  OF  THE  PRACTICE  OF  THE  DISTRICT  COURTS 

tribunals.  There  were  cogent  reasons  therefore  for  devising  and 
establishing  by  law  a  uniform  course  of  procedure,  adapted  to 
the  exigencies  of  the  case ;  one  which,  while  it  should  studiously 
and  sufficiently  guard  the  revenue,  should  not,  on  the  other  hand, 
unreasonably  trench  upon  the  security  of  private  rights.  This  I 
should  unhesitatingly  suppose  to  have  been  done,  but  for  the  great 
respect  I  entertain  for  the  opinions  of  those  who  seem  to  have  en* 
tertained  different  views  of  the  subject ;  and  I  venture,  with  all 
suitable  humility,  to  suggest  that  it  would  be  far  safer  to  yield  im- 
plicit obedience  to  these  legislative  directions,  than  to  incur  the 
hazard  of  introducing  incongruity,  perplexity  and  confusion,  by  at- 
tempting to  follow  the  feeble  and  flickering  lights  transmitted  to 
us  through  the  medium  of  books,  across  the  Atlantic. 

It  may  not  be  amiss  to  add,  that  it  is  by  no  means  intended  to 
question  the  power  of  the  court  to  impose  costs  on  the  claimant 
by  interlocutory  orders,  as  the  condition  upon  which  any  favor  or 
relief,  of  which  he  may  stand  in  n6ed,  shall  be  accorded  to  him. 

With  respect  to  the  amount  of  fees  which  may  be  lawfully 
charged  for  professional  services  in  cases  of  seizure,  we  have  al- 
ready seen,  (an/e,  p.  128,)  that  the  fees  of  the  district  attorney,  in 
suits  on  the  admiralty  side  of  the  court,  are  fixed  by  an  act  of 
Congress,  passed  in  1790,  vol.  3,  p.  133,  ^  4.     We  have  seen,  also, 
(arUe,  p.  279,  noteb)  that  by  an  act  of  1793,  (vol.  2,  p.  363,  §  1,) 
which  was  limited  to  one  year,  the  fees  of  all  practitioners  in  the 
District  Courts  in  admiralty  cases  were  prescribed.    These  fees 
were  as  follows :  "  The  stated  fee  for  drawing  and  exhibiting  libel, 
claim  or  answer,  in  each  cause,  three  dollars  : 
Drawing  interrogatories,  three  dollars : 
And  all  other  services  in  any  one  cause,  three  dollars." 
But  this  provision  of  the  act  has  never  been  revived,  nor    has 
there  been  any  subsequent  legislation  on  the  subject.    It  is  there- 
fore left  without  specific  regulation,  and  it  is  presumed  that  the 
rates  of  charge  in  the  different  districts  are  by  no  means  uniform. 
Before  the  adoption  of  the  constitution  of  the  United  States,  the 
admiralty  jurisdiction  was  exercised  by  state  courts  of  admiraltyy 
and  the  fees  allowed  in  these  courts  have  probably  generally  been 
adopted  in  the  national  courts  in  the  respective  states.    This,  at 
least,  is  understood  to  be  the  proper  standard  in  the  national  courts 
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of  Ne w-York.(a)  And  there  is  a  declaratory  rule  in  the  Northern 
District  to  this  effect.  Appendix,  Rule  94.  In  cases  of  seizure 
on  the  common  law  side  of  the  court,  the  fees,  in  this  district,  are 
regulated,  as  in  other  cases  at  common  law,  by  the  state  fee  bill. 
See  ante^  p.  279,  note  by  and  Appendix,  Rule  94.  And  in  the 
other  districts,  it  is  presumed,  the  same  rates  of  charge  are  allowed 
ID  cases  of  this  description  as  in  ordinary  suits  at  law. 

(a)  Fees  in  the   court  of  tdmiralty  in  this  state  were  prescribed  by  the  act  of 
February  18th,  1769,  and  were  as  follows :  "  The  Advocate!*9  Fees.    For  retaining 
fee,  thirty  shillings.    Every  motion  made  without  efiect,  five  shillings.    Attendance 
at  eyery  court  when  any  thing  is  necessary  to  be  done  there  in  the  cause,  five  shil- 
liuga.     Arguing  on  the  final  hearing,  where  a  cause  is  litigated  and  a  full  defence  is 
made,  but  in  no  other  case,  forty  shillings.     Perusing,  examining  and  signing  a  libel, 
answer,  plea,  demurrer,  or  any  other  special  pleadings,  interrogatories  or  exceptions, 
when  the  advocate  is  not  the  proctor  in  the  cause,  ten  shillings.    Arguing  on  any 
special  motion,  ten  shillings.    Arguing  every  plea,  demurrer,  or  exceptions,  twenty 
ahillings.     And  no  fees  to  be  taxed  for  more  than  one  advocate  in  the  same  cause. 
Fees  of  the  Proctor  in  the  Court  of  Admiralty,    For  retaining  fee,  thirty  shillings  ; 
but  when  the  same  person  acts  both  as  advocate  and  proctor,  no  retaining  fee  shall 
be  allowed  as  proctor.    Drawing  every  libel  or  information,  answer,  replication,  or 
other  pleading  or  exceptions,  one  shilling  and  sixpence  for  each  sheet  containing 
ninety  words ;  and  for  copies,  ninepence  for  each  sheet,  as  aforesaid.     Every  motion 
made  with  effect,  when  h^  acts  as  advocate,  five  shillings.    Attendance  at  every 
court,  when  any  thing  is  done  in  the  cause,  five  shillings ;  but  no  person  shall  bo  al- 
lowed for  attendance  both  as  proctor  and  advocate  in  the  same  cause,  at  the  same 
court.    Drawing  interrogatories,  one  shilling  and  sixpence  for  each  sheet  containing 
ninety  words ;  and  for  a  copy  thereof,  ninepence  for  each,  as  aforesaid ;  but  if  any ' 
one  set  of  interrogatories  shall  exceed  thirteen  sheets,  no  more  than  twenty  shillings 
shall  be  allowed  for  drawing  the  same ;  and  no  more  than  ten  shillings  for  a  copy 
thereof.    Every  notice,  copy  and  service,  three  shillings.    Abbreviating  pleadings, 
depositions,  and  exhibits,  threepence  for  each  sheet  containing  ninety  words.    Ar- 
guing on  final  hearing  when  the  proctor  is  not  the  advocate  in  the  cause,  fifteen 
shillings.    Copy  of  a  bill  of  costs  for  the  opposite  party,  when  necessary  to  be  taxed, 
three  shillings.    For  attending  taxation  of  costs,  four  shilhngs.    Arguing  any  de. 
murrer  or  exceptions,  when  the  proctor  is  not  the  advocate  in  the  cause,  ten  shil- 
lings" 
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SECTION   IX. 

SETTING    ASIDE    CONDEMNATION    BY    DEFAULT REHEARING NEW 

TRIAL. 

It  sometimes  hap;  ens  that  the  owner  of  property  seized,  who 
intends  to  interpose  a  claim,  is  prevented  by  accident  or  misap- 
prehension from  doing  so,  until  after  condemnation  on  proclama- 
tion. In  such  cases,  it  is  the  practice  in  the  Northern  District  of 
New- York,  and,  it  is  presumed,  also  in  the  other  districts,  on  sof- 
ficient  cause  shown,  to  vacate  the  sentence  of  condemnation  and  re- 
ceive the  claim,  at  any  time  during  the  term  at  which  the  condem- 
nation took  place ;  and  in  an  extraordinary  case  in  the  above 
named  district,  an  order  to  stay  proceedings  until  the  next  term 
was  granted  in  vacation,  to  enable  the  owner  of  a  vessel  which  had 
been  condemned  on  proclamation,  to  move  the  court  for  relief. 

When  a  party  is  dissatisfied  with  the  decree  in  a  cause  on  the 
admiralty  side  of  the  court,  he  has  a  right,  provided  the  value  of 
the  thing  in  controversy  exceeds  fifty  dollars,  to  appeal  to  the  next 
Circuit  Court,  and  there  to  have  his  cause  heard  anew.  But  he 
may  also  apply  during  the  same  term  for  a  rehearing  in  the  District 
Court.  The  application  for  this  purpose  is  to  the  equitable  dis- 
cretion of  the  court ;  and  the  principles  which  govern  courts  of 
equity  in  similar  cases  furnish  the  surest  guide  in  the  exercise  of 
this  discretion. 

In  suits  on  the  common  law  side  of  the  court,  the  unsuccessful 
party  is  entitled,  under  the  like  limitation  as  to  amount,  to  a  writ 
of  error  for  the  correction  of  any  error  of  law.  But  he  may  also, 
as  in  other  cases  at  common  law,  apply  for  a  new  trial. 

Applications  for  the  above  mentioned  or  other  special  purposes, 
are  brought  before  the  court  by  petition  or  affidavit  and  notice  to 
the  opposite  party,  according  to  the  rules  or  established  practice  of 
the  court. 


PART     IV. 

PRACTICE    OF    THE   COURTS    OF    THE    UNITED 

STA.TES    IN  CRIMINAL    CASES. 


PRELIMINARY    REMARKS. 

The  nature  and  general  limits  of  the  criminal  jurisdiction  of  the 
national  courts  have  already  been  sufficiently  stated  and  defined 
in  the  first  part  of  this  work. 

We  have  seen  that  these  courts  possess  no  common  law  juris- 
diction ;  and  that  it  is  therefore  only  after  the  national  legislature, 
acting  within  the  limits  of  its  constitutional  authority,  has  declared 
an  act  to  be  punishable,  that  the  judicial  tribunals  can  take  cogni- 
sance of  such  act  as  a  public  offence.  But  we  have  seen  also  that 
while  no  resort  can  be  had  to  the  common  law  as  a  source  of  crim- 
inal jurisdiction,  it  nevertheless  furnishes  the  proper,  and,  as  the 
state  laws  are  here  inoperative,  the  only  guide,  in  the  absence  of 
constitutional  or  statutory  regulations  as  to  the  principles  and 
rules  of  procedure  in  the  exercise  of  this  branch  of  jurisdiction. 

My  design  now  is  to  point  out  the  few  constitutional  and  statu- 
tory provisions  pertaining  to  the  subject,  and  to  offer  such  brief 
explanatory  observations  as  may  suffice  to  relieve  it  from  embar- 
rassment. 


CHAPTER    I. 

LIMITATION   OF   CRIMINAL  PROSECUTIONS. 

By  the  31st  section  of  the  crimes  act  of  1790,  (L.  U.  S.  voL  2, 
p.  99,)  it  is  enacted  "  That  no  person  or  persons  shall  be  prose- 
cuted, tried  or  punished  for  treason  or  other  capital  offence  afore- 
said,(a)  ^wilful  murder  or  forgery  excepted,  unless  the  indictment 
for  the  same  shall  be  found  by  a  grand  jury  within  three  years 
next  after  the  treason,  or  capital  offence  aforesaid,  shall  be  done 
or  committed;  nor  shall  any  person  be  prosecuted,  tried,  or 
punished,  for  any  offence  not  capital,  unless  the  indictment  for  the 
same  shall  be  found  within  two  years  from  the  time  of  commit- 
ting the  offence  aforesaid  :  Provided,  that  nothing  herein  contained 
shall  extend  to  any  person  or  persons  fleeing  from  justice.'* 

By  the  act  of  March  26,  1804,  (L.  U.  S.  vol.  3,  p.  611,  §  3,)  the 
period  of  limitation  for  the  prosecution  of  "any  crime  arising  un- 
der the  revenue  laws  of  the  United  States,*'  is  extended  to^te 
years. 

(a)  The  term  <*  aforesaid,**  must,  it  is  presumed,  be  considered  here  as  referniif 
to  the  capital  offences  defined  in  the  same  act.  If  so,  it  would  seem  at  least  to  be 
very  doubtful  whether  the  prescribed  limitation  would  apply  to  a  capital  offence  of 
a  different  description  defined  by  a  different  act.  There  are  several  such  cases. 
See,  for  example,  the  act  of  March  26,  1804,  (L.  U.  S.  vol.  3,  p.  611,)  and  the  Poet 
Office  Act'  of  March  3,  1825,  chap.  65.  The  remainuig  branch  of  the  section,  it 
will  be  seen,  has  no  such  qualification. 


CHAPTER    11. 

OF     THE    ARREST. 

Form  and  requisites  of  the  Warrant.  Evidence.]  By  article 
fourth  of  the  amendments  to  the  constitution  of  the  United 
States,  it  is  declared,  that  •*  The  right  of  the  people  to  be  secure 
in  their  persons,  houses,  papers  and  effects,  against  unreasonable 
searches  and  seizures  shall  not  be  violated  ;  and  no  warrants  shall 
issue  but  upon  probable  cause,  supported  by  oath  pr  affirmation, 
and  particularly  describing  the  place  to  be  searched  and  the  per- 
sons or  things  to  be  seized." 

The  chief  design  of  this  amendment  was  not  to  introduce  new 
principles,  but  more  effectually  to  guard  against  the  infringement 
of  private  rights  already  recognized  by  the  common  law.  See  I 
Hale,  580 ;  3  Burr,  1743 ;  4  Bla.  Com.5291, 292 ;  1  Chit.  Cr.  Law, 
41.  l!s  introduction  is  supposed  to  have  been  occasioned  by  the 
sensibility  which  was  excited  in  England  and  in  this  country, 
shortly  before  the  commencement  of  the  American  rfevolution,  on 
the  subject  of  general  warrants.     3  Story's  Com.  748. 

In  accordance  with  the  letter  and  spirit  of  this  amendment,  it 
was  held  by  the  Supreme  Court  of  the  United  States  in  the  case 
Ex  parte  Burford,  (3  Cranch,  447,)  to  be  necessary  that  the  war- 
rant and  the  complaint  on  which  it  is  founded,  should  specify,  not 
only  the  name(a)  of  the  person  to  be  arrested,  but  also,  with  rea- 
sonable certainty,  the  time,  place  and  nature  of  the  offence.  To 
justify  an  arrest,  there  must  be  probable  cause,  supported  by  oath 
or  affirmation.  Probable  cause,  in  this  sense,  is  understood  to 
mean  such  probable  cause  as  might  induce  a  discreet  impartial 

(a)    When  the  name  of  the  party  ig  unknown,  a  description  of  hie  penon  woul4 
donbtlesa  be  raffieient,  as  at  common  law. 
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man  to  suspect  the  parly  to  be  guilty.  1  Chit.  Cr.  Law,  34. 
But  the  fact  that  the  crime  imputed  him  has  been  actually  commit- 
ted by  some  one,  should  first  be  established  with  reasonable  cer- 
tainty,   lb.  33. 

As  will  be  seen  in  the  sequel,  {vid.  post^  Chap.  III.)  it  has  been 
determined  by  the  Supreme  Court  of  the  United  States  that  one 
magistrate  may,  except  under  suspicious  circumstances,  commit 
on  an  affidavit  taken  before  another  magistrate.  It  follows,  there- 
fore, a  fortiori,  that  such  evidence  is  sufficient  to  warrant  an  ar- 
rest in  the  first  instance. 

In  England,  a  quaker's  affirmation  is  said  to  be  inadmissible 
in  criminal  proceedings,  to  criminate  or  accuse  another,  though  it 
may  be  read  to  exculpate  himself;  and  that  no  warrant  ought 
therefore  to  be  granted  on  such  affirmation.  1  Chit  Cr.  Law,  34. 
It  is  otherwise  here. 

By  the  common  law  a  magistrate  may  commit  upon  view  of 
the  offence,  without  oath.     It  is  not  supposed  to  have  been  the 
intention  of  the  article  of  the  constitution  above  cited  to  forbid 
the  exercise  of  such  power  under  the  laws  of  the  United  States ; 
but  I  am  not  aware  that  the  question  has  been  judicially  decided. 

When  the  warrant  is  issued  by  a  slate  magistrate,  it  is  per- 
haps, too  obvious  to  require  remark,  that  it  can  be  executed  only 
within  the  limits  of  his  jurisdiction.  No  objection  is  perceived, 
however,  to  its  being  indorsed,  or,  in  the  language  of  the  English 
books,  backedt  and  thus  rendered  operative  beyond  these  limits, 
when  such  a  practice  is  sanctioned  by  the  local  law. 

By  whom  the  warrant  may  be  issued.]  By  the  33d  section  of 
the  judicial  act,  (vol,  2,  p.  70,)  it  is  enacted  "  That  for  any  crime 
or  ofience  against  the  United  States,  the  offender  may,  by 
any  justice  or  judge  of  the  United  States,  or  by  ^ny  justice  of  the 
peace,  or  other  magistrate  of  any  of  the  United  States,  where  he 
may  be  found,  agreeably  to  the  usual  mode  of  process  against  of- 
fenders in  such  state,  and  at  the  expense  of  the  United  States,  be 
arrested,  and  imprisoned  or  bailed,  as  the  case  may  be,  for  trial 
before  such  court  of  the  United  States,  as  by  this  act  has  cog- 
nizance of  the  offence.'* (a) 

(a)  By  an  act  pasfled  July  16,  1798^  (toL  S,  p.U3,)  it  ia  Avthtr  enacted,  ••  Thai 
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Whether  Congress  could  constitutionally  confer  this  authority 
upon  state  nnagistrates,  is  a  question  which  has  repeatedly  been 
agitated  and  variously  decided  before  the  state  courts  and  judges. 
The  constitutionality  of  this  enactment  has  been  supposed  to  depend 
upon  the  question  whether  the  power  intended  to  be  conferred  is  to 
be  considered  a  ministerial  or  a  judicial  power ;  the  judicial  power 
of  the  United  States  being  by  the  constitution  vested  in  a  Supreme 
Court,  and  in  such  inferior  courts  as  Congress  may  from  time  to 
time  ordain  and  establish ;  and  it  being  moreover  a  settled  prin- 
ciple of  jurisprudence  that  the  criminal  laws  of  a  country  can  be 
enforced  only  in  its  own  courts.  The  power  to  order  the  arrest 
of  a  citizen,  and  then  of  deciding  on  the  propriety  of  discharging, 
conamhting  or  bailing  him,  seems  to  savor  strongly  of  judicial  au- 
thority, and  to  stand  in  striking  contrast  to  that  exercised  by  the 
ministerial  officer  who  merely  obeys  such  order.  It  appears  to 
be  agreed  on  all  hands  that  state  magistrates  are  not  obliged  to 
exercise  this  power.  The  question  is,  whether  if  they  voluntarily 
do  so,  their  acts  are  to  be  held  valid.  This  is  a  question  of  con- 
siderable importance.  The  judges  of  the  United  States  being  so 
few  in  number  in  proportion  to  the  extent  of  the  Union,  the  occa- 
sional interposition  of  the  local  magistrates  for  the  arrest  of  of- 
fenders against  the  United  States  would  tend  to  promote  public 
justice  and  the  security  of  the  citizen,  by  rendering  the  escape  of 
offenders  less  easy  and  frequent.  ^  Tlie  right  of  these  magistrates 
to  exercise  this  power  is  believed  to  be  in  accordance  with 
the  general  apprehension  of  the  law  throughout  the  Union. 
In  the  Northern  District  of  New- York  it  has  often  been  exercised, 
and  has  never  to  my  knowledge  been  disputed  or  complained  of. 

the  jud^  of  the  Snprame  Court,  and  of  the  Mveiml  dietiict  courts  of  the  United 
States  and  all  thejudget  andjuttieet  of  the  ooturUofthe  Hveral  staitBt  having  au. 
thority  by  the  laws  of  the  United  States,  to  take  cognizance  of  ofiences  against  the 
constitution  and  laws  thereof,  ehaU,  respectively,  have  the  like  power  and  auUiority 
to  hold  to  security  of  the  peace  and  for  good  behavior,  in  cases  arismg  under  the 
constitution  and  laws  of  the  United  States,  as  may  or  can  be  lawfully  exercised  by 
any  judge  or  jostiee  of  the  peace  of  the  respective  states,  in  rases  cogniiable  before 
them."  The  remarks  which  follow  in  the  text  relative  to  the  constitutionality  of 
that  part  of  the  33d  section  of  the  judicial  act  by  which  it  is  intended  to  confer  the 
authority  therein  epecified  on  state  magistrates,  it  will  be  perceived,  are  equally  ap- 
pUsaUe  to  the  coireipondent  jlart  of  the  above  lifted  act  U 1798. 
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I  do  not,  however,  intend  to  be  understood  as  intimating  any  opin- 
ion of  my  own  relative  to  the  validity  of  the  act  in  question* 

It  may  seem  superfluous  to  add,  that  the  warrant  by  whomso* 
ever  issued,  under  the  laws  of  the  United  States,  ought,  unless  it 
be  made  in  the  name  of  the  judge  or  other  magistrate  issuing  it,  to 
be  made  in  the  name  of  the  President  of  the  United  States :  though 

1  have  understood  that,  probably  through  inadvertence  or  the  in- 
fluence of  habit,  such  warrants  have  sometimes  been  made  in  the 
name  of  the  People  of  the  State  of  New- York. 

To  whom  directed,]  When  the  warrant  is  issued  by  a  judge  of 
the  Supreme  Court  of  the  United  States  it  may  doubtless  be 
directed  to  the  marshal  of  any  one  of  the  districts  composing  the 
circuit  to  which  he  is  allotted ;  or,  generally,  it  is  presumed,  to  any 
marshal  of  such  circuit :  but  not,  it  is  supposed,  to  the  marshal  of 
any  district  beyond  the  limits  of  such  circuit ;  because  the  original 
criminal  jurisdiction  of  a  judge  of  the  Supreme  Court  belongs  to 
him  only  as  a  judge  of  the  Circuit  Court.  When  issued  by  a  dis- 
trict judge,  it  must  be  directed  to  the  marshal  of  the  district  for 
which  such  judge  is  appointed. 

When  the  warrant  is  issued  by  a  state  magistrate ;  (assuming 
the  right  of  these  officers  to  act,)  the  question  to  whom  the  war- 
rant may  lawfully  be  directed  seems  to  be  less  simple,  and  any  an- 
swer which  may  be  given  to  it  less  satisfactory. 

The  marshals  of  the  United  States  and  their  deputies  are  the 
only  officers  ordained  by  the  laws  of  the  United  States  to  execute 
precepts  issued  under  the  authority  of  these  laws.  From  this  it 
would  seem  to  follow  that  these  officers  alone  are  competent  to 
perform  this  service,  and  consequently  that  warrants  issued  by 
state  magistrates,  as  well  as  those  issued  by  the  judges  of  the 
United  States  ought  to  be  directed  to  them  and  to  them  only, 
fiut  at  common  law  a  warrant  may  be  directed  to  any  indiiierent 
person  by  name  who  is  not  an  officer.     1  Salk.  347 ;  1  Hale,  561 ; 

2  Hale,  110 ;  4  B!a.  Com.  29 ;  1  Chit.  Cr.  Law,  88. 

In  most  of  the  states,  if  not  in  all,  where  this  rule  has  not 
been  displaced  by  legislation,  it  would  probably  be  recognized  as 
operative.  It  is  worthy  of  remark,  loo,  that  the  section  of  the 
judicial  act  above  cited  conferring  the  power  in  question  on  state 
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magistrates,  provides  that  it  may  be  exercised  **  agreeably  to  the 
usual  mode  of  process  against  offenders  in  such  state." 

There  is  reason  for  the  conclusion,  therefore,  that  these  magis- 
trates may,  righllully,  (as  it  is  believed  they  generally  do,)  direct 
their  warrants  to  a  constable ;  or,  if  the  local  law  permits  it  in  other 
cases,  to  any  indifferent  person  by  name.  It  is  however  by  no 
means  intended  to  recommend  this  course.  It  is  certainly  regular 
to  direct  process,  by  whomsoever  issued,  for  the  arrest  of  offen- 
ders against  the  United  States,  to  the  marshal ;  and  this  is  unques- 
tionably the  safer  and  more  proper  course. 
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CHAPTER    III. 

OF   THE    EXAMINATION— BAIL— COMMITMENT— AND 

HABEAS  CORPUS. 

Examination.^  In  the  case  Ex  parte  Boleman  and  Ex  parte 
Swartwout,  (4  Cranch,  75,)  the  important  question  arose  whether 
one  magistrate  could  lawfully  commit  on  an  affidavit  made  before 
another  magistrate.  The  question  was  decided  in  the  affirmative, 
'*  on  the  principle  that  before  the  accused  is  put  on  his  trial  all  the 
proceedings  are  ex  parte.**  This  decision  was  applied  by  Ch. 
Justice  Marshall  in  the  case  of  The  United  States  v.  Burr.  Burr's 
Trial,  vol.  1,  p.  14,  97.  But  he  was  of  opinion  that  such  affida- 
davits  ought  to  be  received  and  acted  on  with  much  caution.  The 
following  are  his  remarks  upon  this  point.  *'  That  a  magistrate 
may  commit  upon  affidavits  has  been  decided  in  the  Supreme 
Court  of  the  United  States,  though  not  without  hesitation.  The 
presence  of  the  witness,  to  be  examined  by  the  committing  justice, 
confronted  with  the  accused,  is  certainly  to  be  desired;  aod 
ought  to  be  obtained,  unless  considerable  inconvenience  and  dif- 
ficulty exist  in  procuring  his  attendance.  An  ex  parte  affidavit, 
shaped,  perhaps,  by  the  person  pressing  the  prosecution,  will 
always  be  viewed  with  some  suspicion,  and  acted  upon  with 
some  caution;  but  the  court  thought  it  would  be  going  too 
far  to  reject  it  altogether.  If  it  was  obvious  that  the  attendance 
of  the  witness  was  easily  attainable,  but  that  he  was  intentionally 
kept  out  of  the  way,  the  question  might  be  otherwise  decided.'* 
And  he  added,  that  before  a  paper   purporting  to  be  an  affidavit 


OF  THE  PRACTICE  IN  CRIMINAL  CASES.  40$ 

could  properly  be  received  and  acted  on  as  such,  its  verity  must 
appear  to  be  established  beyond  a  doubt.  Its  authentication  must 
not  rest  on  probability,  but  must  be  as  complete  as  the  nature  of 
the  case  admits  of.  On  this  ground  the  chief  justice  refused  to  ad- 
mit an  affidavit  purporting  to  have  been  ''  taken  on  the  fifteenth 
April,  before  B.  Cenas,  a  justice  of  the  peace,"  to  which  was  ap- 
pended a  certificate  of  the  governor  of  the  territory  of  Louisiana, 
dated  "  at  New-Orleans  the  sixteenth  of  April,  1807  "  stating  thatB. 
Cenas  was  a  justice  of  the  peace  for  the  county  of  New-Orleans  ;" 
first,  because  there  was  no  designation  of  the  place  where  the  affi- 
davit was  taken,  and  the  oath  might  therefore  have  been  adminis* 
tered  out  of  the  county  of  New-Orleans,  and  so  beyond  the  juris- 
diction of  the  justice ;  and  secondly,  because  the  certificate  of  the 
governor  did  not  state  that  the  person  who  took  the  affidavit  was 
a  magistrate ;  but  only  that  a  person  of  that  name  was  a  magis- 
trate. 

The  accused,  (unless  discharged,)  must,  as  already  stated,  be 
*' imprisoned  or  bailed,  as  the  case  may  be,  for  trial  before  such 
court  of  the  United  States  as  by  this  act  has  cognizance  of  the  of' 
fence"  And  the  act  proceeds  to  require  that  "-copies  of  the  pro- 
cess shall  be  returned  as  speedily  as  may  be  into  the  clerk's  office  of 
such  coeir/,  together  with  the  recognizances  of  the  witnesses,  for  their 
appearance  to  testify  in  the  case  ;  which  recognizances,  the  magis- 
trate before  whom  the  examination  shall  be,  may  require  on  pain 
of  imprisonment." (a) 


(a)  The  means  resorted  to  in  the  first  instance  to  procure  the  attendance  of  a 
witness  is  a  siimoions.  If  this  be  disregarded  a  warrant  may  be  issued  to  brin^  the 
witness  compulsorily.  If  the  witness  refuse  to  testify  he  may  be  committed  until 
he  Bhall  consent  to  testify,  or  shall  be  otherwise  discharged  by  due  course  of  law. 
He  may  be  required  to  enter  into  a  recognizance  for  his  future  appearance  at  the 
proper  court,  and  be  committed  if  he  refuse  to  do  so.  Married  women  and  children, 
not  being  able  to  bind  themselves  mast  procure  others  to  be  bound  for  them.  1  Chit. 
Cr.  Law,  76.  7  ;  90,  1.  The  Revised  Statutes  of  the  State  of  New- York,  contain  a 
proTision  authorizing  the  magistrate,  when  he  shall  be  satisfied,  by  due  proof,  that  there 
is  good  reason  to  believe  that  the  witness  will  not  fulfil  the  condition  of  his  recogniz. 
ance,  to  require  sureties.  Thie  provision  is  believed  to  be  in  accordance  at  least 
with  the  spirit  of  the  common  law. 

By  an  act  of  Congress,  passed  May  39, 1826,  the  marshali  of  the  several  districts 
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BailJ]  The  8th  article  of  the  amendments  to  the  constitution 
ordains,  that '' excessive  bail  shall  not  be  required,  nor  excessive 
fines  imposed,  nor  cruel  and  unusual  punishments  inflicted." 

By  the  clause  of  the  judicial  act  above  cited,  as  we  have  seen, 
the  '•justices  of  the  peace  or  other  magistrates"  of  the  several 
states,  are  in  general  terms  empowered  to  bail  persons  brought 
before  them  for  examination  on  arrest.  But  by  a  subsequent 
clause  of  the  same  section  it  is  further  provided,  that ''  upon  all 
arrests  in  criminal  cases,  bail  shall  be  admitted,  except  where  the 
punishment  may  be  death,  in  which  cases  it  shall  not  be  admitted 
but  by  the  Supreme  or  Circuit  Court,  or  by  a  justice  of  the  Su- 
preme Court,  or  a  judge  of  the  District  Court,  who  shall  exercise 
their  discretion  therein,  regarding  the  nature  and  circumstances  of 
the  offence,  and  of  the  evidence,  and  the  usages  of  law.  And  if 
a  person  committed  by  a  justice  of  the  Supreme  Court,  or  a  judge 
of  a  District  Court,  for  an  offence  not  punishable  with  death,  shall 
afterwards  procure  bail,  and  there  be  no  judge  of  the  United 
States  in  the  district  to  take  the  same,  it  may  be  taken  b}'  any 
judge  of  the  Supreme  or  Superior  Court  of  law  of  such  state.** 
This  last  clause,  it  will  be  perceived,  relates  to  the  case  of  per- 
sons already  committed  by  a  judge  of  the  United  States  for  want 
of  sureties;  but  by  the  subsequent  act  of  March  2,  1793,  (L.  U. 
S.  vol.  2,  p.  366,  §  4.)  it  is,  in  general  terms,  provided,  "  that  bail 
for  appearance  in  any  court  of  the  United  States,  in  any  criminal 
cause  in  which  bail  is  by  law  allowed,  may  be  taken  by  any  judge 
of  the  United  States,  any  chancellor,  judge  of  a  Supreme,  or  Su- 
perior Court,  or  chief  or  first  judge  of  a  court  of  Common  Picas, 
of  any  state,  or  mayor  of  a  cily,**  and  also  by  **  any  person  having 
authority  from  a  Circuit  Court  to  take  bail;  which  authority, 
revocable  at  the  discretion  of  such  court,  any  Circuit  Court 
may  give  to  one  or  more  discreet  persons,  learned  in  the  law,  in 
any  district  for  which  such  court  is  holden,  where,  from  the  extent 

and  territoriea  of  the  United  States  are  "  authorized  to  pay  soch  pexvons  as  (hall  be 
imprisoned  on  account  of  inability  to  give  security  in  a  recognizance  for  their  attend- 
ance as  witness  on  behalf  of  the  United  SUtes,  the  same  sum  for  each  day's  impri. 
eonment  as  is  provided  by  law  for  witnesses  actually  attending  court  under  process  :* 
the  allowance  to  be  fixed  and  certified  by  the  judge  as  in  other  cases. 
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of  the  district,  and  remoteness  of  its  parts  from  the  usual  residence 
of  any  of  the  before  mentioned  officers,  such  provision  shall,  in  the 
opinion'of  the  court,  be  necessary.  Provided,  That  nothinglierein 
shall  be  construed  to  extend  to  taking  bail  in  any  case  where  the 
punishment  for  the  offence  may  be  death ;  nor  to  abridge  any 
power  heretofore  given  by  the  laws  of  the  United  Stales,  to  any 
description  of  persons  to  take  bail."  The  last  clause  of  this  pro- 
viso, it  will  readily  be  seen,  refers  to  the  authority  given  to  the 
judges  of  the  United  States  by  the  33d  section  above  cited  of  the 
judicial  act,  at  their  discretion,  to  admit  to  bail  even  in  capital  cases, 
and  to  state  magistrates  to  bail  persons  brought  before  them  on 
arrest,  in  cases  not  capital. 

By  the  act  of  February  28th,  1839,  (L.  U.  S.  vol.  9,  p.  963,) 
it  is  provided  '*  That  in  all  cases  of  recognizances  in  criminal 
cause  [causes]  taken  for  or  in,  or  returnable  to,  the  courts  of  the 
United  States,  which  shall  be  forfeited  by  a  breach  of  the  condition 
thereof,  the  said  court  for  or  in  which  the  same  shall  be  taken,  or 
to  which  the  same  shall  be  returnable,  shall  have  authority  in  their 
discretion  to  remit  the  whole  or  a  part  of  the  penalty  whenever  it 
shall  appear  to  the  court  that  there  has  been  no  willful  default  of 
the  parties,  and  that  a  trial  can,  notwithstanding,  be  had  in  the 
cause,  and  that  public  justice  does  ncft  otherwise  require  the  same 
penalty  to  be  exacted  or  enforced." 

Commitment  and  Removal.']     See  ante,  p.  124,  "  Jails." 
By  the  thirty-third  section  of  the  judicial  act,  already  so  fre- 
quently referred  to,  the  following  provision  is  made  for  the  remo- 
val of  persons  committed  under  the  laws  of  the  United   States, 
from  one  district  to  another.    "And  if  such  commitment  of  the 
offender,  or  the  witnesses,  shall  be  in  a  district  other  than  that  in 
which  the  offence  is  to  be  tried,  it  shall  be  the  duty  of  the  judge 
of  that  district  where  the  delinquent  is  imprisoned,  seasonably  to 
issue,  and  of  thu*  marshal  of  the  same  district  to  execute,  a  warrant 
for  the  removal  of  the  offender,  and  the  witnesses,  or  either  of 
them,  as  the  case  may  be,  to  the  district  in  which  the  trial  is  to 
be  had." 
The  generality  of  this  provision  leaves  the  mode  of  removal  to 
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be  devised  by  the  judges  who  are  to  perform  the  duty  it  enjoins. 
It  is  probable  that  some  diversity  of  form  in  this  particular  pre- 
vails in  the  diiTerent  districts.  The  practice  in  the  Northern  Dis- 
trict of  New-York  has  been  to  issue  a  warrant  to  the  jailer  in 
whose  custody  the  prisoner  is,  commanding  him  to  deliver  the 
prisoner  to  the  marshal ;  and  another  warrant  to  the  marshal 
commanding  him  to  receive  the  prisoner,  to  convey  him  without 
unnecessary  delay  to  the  proper  district,  and  to  deliver  him  to  the 
marshal  of  the  latter  district.  Another  warrant  is  at  the  same 
time  put  into  the  marshal's  hands  directed  to  the  marshal  of  such 
latter  district,  commanding  him  to  receive  and  safely  keep  the 
prisoner  till  he  be  discharged  by  due  course  of  law.  Perhaps, 
however,  it  would  be  sufficient  and  possibly  more  proper  to  omit 
the  latter  warrant,  and,  consequently,  the  last  part  of  the  com- 
mand in  that  to  the  marshal  of  the  district  from  which  the  prisoner 
is  to  be  removed.  The  effiict  of  this  would  be  to  cast  the  respon- 
sibility on  this  officer  of  so  disposing  of  the  prisoner  on  his  arrival 
within  the  designated  district  as  to  effectuate  the  design  of  his 
removal.  And  for  this  purpose  it  would  be  necessary  for  him  to 
report  his  arrival  with  the  prisoner  to  the  United  States  attorney, 
and  to  take  his  advice  and  direction  ;  or,  at  once,  to  carry  the  pri- 
soner before  the  judge  of  Ae  district  to  be  bailed  or  committed 
according  to  circumstances.  But  the  practice  above  indicated  as 
that  pursued  in  the  Northern  District  of  New- York  is  recom- 
mended by  its  simplicity  and  convenience,  and  does  not  seem  very 
liable  to  abuse  or  oppression.  There  may  however  be  ground 
for  doubting  the  authority  of  the  removing  judge  to  issue  his  war- 
rant to  the  marshal  of  another  district  even  in  this  case.  But  it 
was  competent  for  Congress  to  give  force  and  effect  to  his  official 
mandates  in  the  name  of  the  President  of  the  United  Slates,  be- 
yond the  limits  of  his  ordinary  jurisdiction,  and  it  has  been  sup- 
posed that  the  power  of  providing,  in  the  manner  above  described, 
for  the  reception  and  safe  keeping  of  the  prisoner,  might  not  un- 
reasonably be  considered  as  implied  by  the  nature  of  the  duty  im- 
posed. The  warrant  to  the  jailer  is  supposed  to  be  proper  if  not 
necessary,  because,  in  receiving  and  detaining  a  prisoner  commit- 
ted under  the  authority  of  the  United  States,  he  acts  not  as  the 
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deputy  or  agent  of  the  marshal,  but  on  bis  own  proper  responsi- 
bility, as  an  officer  under  the  laws  of  the  state. (a) 

Although  the  act,  in  terms,  provides  only  for  the  case  of  priso- 
ners actually  under  **  commitment^*  in  a  district  other  than  that  in 
which  they  are  to  be  tried,  it  may  doubtless  be  construed  as  ex- 
tending to  the  case  of  a  person  brought  before  a  district  judge 
of  the  United  States  in  the  first  instance,  on  arrest,  and  whose 
offence  appears,  on  examination,  to  have  been  committed  in 
another  district.  When,  therefore,  a  person  accused  or  indicted 
in  any  district  is  at  large  in  another  district,  application  is  to 
be  made  at  once  to  the  judge  of  the  latter  district  for  his  ar- 
rest and  removal.  If  no  indictment  has  already  been  found, 
the  usual  evidence  of  guilt  for  the  purpose  of  arrest  must  be 
furnished.  After  indictment,  the  exhibition  of  a  copy  of  the  in- 
dictment, authenticated  by  the  seal  of  the  court  in  which  it  is 
pending,  and  the  certificate  of  the  clerk,  would,  it  is  supposed, 
be  the  proper  evidence.  Perhaps,  also,  an  affidavit,  or  the  cer- 
tificate of  the  clerk  alone,  that  an  indictment  has  been  found, 
would  be  sufficient,  as  in  England.  See  1  Chit.  Cr.  Law,  342. 
But  where  the  application  for  the  arrest  is  founded  on  an  in- 
dictment alone,  the  judge  ought,  it  is  presumed,  when  the  party 
is  brought  before  him,  to  require  some  evidence  of  the  identity 
of  the  person. 

Habeas  corpus.]  The  power  of  the  courts  and  judges  of  the 
United  States  to  grant  the  writ  of  habeas  corpus  ad  subjiciendum 
in  cases  of  imprisonment  under  the  laws  of  the  United  States, 
has  already  been  stated  and  explained  in  the  antecedent  parts  of 
this  work. 

Whether,  and  if  so,  under  what  circumstances,  the  judges  of 
state  courts  can  rightfully  exercise  this  power,  are  questions  which 
have  been  variously  decided  in  the  courts  of  the  several  states. 
It  seems  to  have  been  agreed  on  all  hands  however,  that,  admit* 
ting  the  power  to  exist,  it  ought  to  be  exercised  with  great  caution 
and  reserve ;  and,  among  the  advocates  of  the  power,  it  has  gen- 

(a)  See  ante,  p.  194,  **  Jailf  .** 
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erally  been  supposed  that  it  ought  to  be  limited  to  the  inquiry 
whether  the  court  or  officer  in  virtue  of  whose  process  or  order 
the  prisoner  was  confined,  had  jurisdiction  of  the  case.  And 
the  Revised  Statutes  of  the  state  of  New- York,  in  regulating 
this  great  remedy,  expressly  except  from  those  who  shall  be 
entitled  to  prosecute  it,  "  persons  committed  or  detained  by  vir- 
tue of  any  process  issued  by  any  court  of  the  United  States, 
or  any  judge  thereof,  in  cases  where  such  courts  or  judges 
have  exclusive  jurisdiction  under  the  laws  of  the  United  States, 
or  shall  have  acquired  exclusive  jurisdiction  by  the  commence- 
ment of  suits  in  such  courts."  New- York  Revised  Statutes,  voL 
2,  p.  563,  sec.  22. 


CHAPTER    IV. 

OF    THE    INDICTMENT— ARRAIGNMENT— TRIAL— AND 

THEIR  INCIDENTS. 

By  the  fifth  article  of  the  amendments  to  the  constitution  of  the 
United  States,  it  is  ordained  that  '*  no  person  shall  be  held  to  an- 
swer for  a  capital  or  otherwise  infamous  crime,  unless  on  a  pre- 
sentment or  indictment  of  a  grand  jury,  except  in  cases  arising  in 
the  land  or  naval  forces,  or  in  the  militia,  when  in  actual  service, 
in  time  of  war  or  public  danger ;  nor  shall  any  person  be  subject 
for  the  same  offence  to  be  twice  put  in  jeopardy  of  life  or  limb ; 
nor  shall  be  compelled  in  any  criminal  case,  to  be  a  witness  against 
himself,  nor  be  deprived  of  life,  liberty,  or  properly  without  due 
process  of  law." 

Grand  Jury.']  The  qualifications  of  jurors  to  serve  in  the 
courts  of  the  United  States,  and  the  mode  of  designating  them, 
are  prescribed  by  the  act  of  July  20,  1840,  see  ante,  p.  267. 
But  whether  this  act  is  to  be  considered  as  embracing  grand  as 
well  as  petit  jurors,  has  not,  to  my  knowledge,  been  judicially  de- 
termined. The  act,  however,  speaks  generally  of  jurors^  and 
makes  no  exception ;  and  in  the  case  of  Tke  United  Slates  v. 
Burr^  (Burr's  Trial,  vol.  1,  p.  31,)  the  correspondent  act  of  1800 
seems  to  have  been  considered  as  extending  to  grand  jurors,  resort 
having  been  had,  in  that  case,  to  tha  statute  law  of  Virginia  to  as- 
certain the  powers  and  duty  of  the  marshal  in  empaneling  and 
summoning  the  grand  jury.  It  may  not  be  amiss  to  add,  that  the 
particular  question  before  the  court  was,  whether,  after  the  mar- 
shal had  completed  his  panel  of  twenty-four  jurors^  and  summoned 
them,  he  could  lawfully  add  two  more  in  place  of  two  of  the 

52 
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panel,  who  he  had  ascertained  would  be  unable  to  attend.  The 
court  decided  that  he  could  not ;  but  that,  having  once  chosen  and 
summoned  the  full  number,  he  became,  pro  hac  vice^functus  officio^ 
and  that  the  deficiency  could  be  legally  supplied  only  from  the  by- 
standers, when  it  should  appear  in  court.  The  two  supernumera- 
ries  were  therefore  set  aside. 

It  was  held  also  in  this  case,  that  a  person  under  accusation, 
whose  case  is  to  be  submitted  to  a  grand  jury,  has  the  same  right 
of  challenge  for  cause,  before  the  jurors  are  sworn,  as  he  would 
have,  if  about  to  be  put  on  trial  before  a  petit  jury.  See  post^ 
"  Jury!*  In  the  state  of  New- York  the  grounds  of  challenge,  (or 
objection,  as  it  is  denominated  in  the  statute,)  are  specified  and 
fixed  by  law:  and  they  are  very  limited ;  being,  1,  that  the  juror 
objected  to  is  the  prosecutor,  or  complainant  upon  any  charge 
against  the  accused';  2,  that  he  is  a  witness  on  the  part  of  the  pro* 
secution,  and  has  been  subpoenaed  or  been  bound  in  a  recognizance, 
as  such.  2  N.  Y.  Revised  Statutes,  (1st  ed.)  p.  724,  §  27.  If  the 
act  of  July  20,  1840,  above  cited,  is  to  be  considered  as  embracing 
grand  jurors,  a  further  question  presents  itself  with  respect  to  the 
national  courts  for  the  New- York  districts  ;  viz.,  whether  this  act, 
in  prescribing  that  '*  jurors  to  serve  in  the  courts  of  the  United 
States,  in  each  state  respectively,  shall  have  the  like  qualifica- 
tions*^ &c.,  "  as  jurors  of  the  highest  court  of  law  of  such  state," 
is  to  be  construed  as  adopting  the  above  mentioned  regulations 
with  respect  to  the  grounds  of  objection  to  grand  jurors.  Doubt- 
less Congress  had  reference  mainly  to  qualifications  of  a  more  gen- 
eral nature,  relating  to  citizenship,  property,  age,  <&c.  But  consi- 
dering the  spirit  and  policy  of  the  act,  there  appears  to  be  some 
reason  for  giving  to  it  the  more  extended  scope  above  indicated. 

In  the  state  of  New- York,  and  in  some  other  states,  the  foreman 
of  a  grand  jury  is  empowered  by  law  to  administer  oaths  to  wit- 
nesses who  appear  before  such  jury  to  give  evidence.  But  he  has 
no  such  power  at  common  law,*  and  Congress  have  not  thought 
proper  to  pass  any  law  for  the  purpose  of  conferring  it.  In  the 
courts  of  the  United  States,  it  is  indispensable,  therefore,  that  wit- 
nesses to  testify  before  a  grand  jury  should,  as  is  done  in  England, 
be  sworn  in  open  court.    The  fact  of  their  having  been  so  sworn 
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is  to  be  made  known  to  the  grand  jury  by  a  certificate  furnished  to 
the  witness  by  the  clerk. 

Evidence.']  Though  it  was  formerly  held  that  the  grand  jury 
ought  to  find  a  bill  if  probabk  evidence  were  adduced  in  support 
of  it,  because  it  is  only  an  accusation,  against  which  the  accused 
will  afterwards  have  an  opportunity  to  defend  himself,  the  just  and 
true  rule  unquestionably  is,  that  to  warrant  a  grand  jury  in  finding 
a  bill,  the  evidence  must  be  such  as  to  convince  them  of  the  guilt 
of  the  accused.     1  Chit.  Cr.  Law,  318^ 

With  respect  to  the  kind  of  evidence  which  a  grand  jury  may 
receive,  it  is  to  be  remarked  that  it  should  in  general  be  such  only  as  is 
usually  denominated  legal  evidence.  It  must  in  its  nature  be  the 
best  of  which  the  case  admits,  and  must  be  given  on  oath.  A 
grand  jury  cannot,  therefore,  for  example,  receive  in  evidence  the 
written  examination  of  a  witness  in  lieu  of  his  parol  testimony. 
A  mere  oflSce  copy  of  a  written  document  cannot  be  received  in- 
stead of  the  original.  And  evidence  of  what  third  persons  have 
said  is  inadmissible.  lb.  In  the  case  of  The  United  Slates  v. 
Coolridge^  (2  Gallis.  364.)  a  witness  who  professed  to  have  con- 
scientious scruples  against  taking  an  oath,  but  who  was  not  a 
quaker,  was  allowed  by  the  grand  jury  to  give  his  testimony  as  a 
witness  without  being  sworn,  and  the  indictment  was  quashed  on 
this  ground. (a) 

By  the  sixth  article  of  the  amendments  to  the  constitution  it  is  or- 
dained that  **  In  all  criminal  prosecutions,  the  accused  shall  enjoy 
the  right  to  a  speedy  and  public  trial,  by  an  impartial  jury  of  the 
state  and  district  wherein  the  crime  shall  have  been  committed, 
which  district  shall  have  been  previously  ascertained  by  law,  and 
to  be  informed  of  the  nature  and  cause  of  the  accusation ;  to  be 
confronted  with  the  witnesses  against  him ;  to  have  compulsory 
process  for  obtaining  witnesses  in  his  favor  ;  and  to  have  the  assist- 
ance of  counsel  for  his  defence." 

For  the  purpose  of  more  fully  efiectuating  the  objects  of  this 


(a)  The  motion  to  quash  was  founded  on  the  affidavit  of  the  witness  himself  to 
the  fact  of  his  not  having  been  sworn ;  but  the  court  required  also  the  affidavit  of  the 
ilefendant  of  his  belief  of  the  fact. 
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amendment,  several  acts  of  Congress  have  been  passed,  which  h 
is  proper  here  to  notice. 

Offences^  where  cognizableJ]  By  the  29th  section  of  the  judicial 
act,  (L.  U.  S.  vol.  2,  p.  56,)  it  is  enacted,  "  That  in  cases  punish- 
able with  death,  the  trial  shall  be  had  in  the  county  where  the  of- 
fence was  committed  ;  or  where  that  cannot  be  done  without  great 
inconvenience,  twelve  petit  jurors  at  least  shall  be  summoned  from 
thence.'' (a)  And  by  the  14th  section  of  the  act  of  March  3,  1825, 
(vol.  7,  p.  393,)  it  is  ennctedfthat  ^the  trial  of  all  offences  which  shall 
be  committed  upon  the  high  seas,  or  elsewhere,  out  of  the  limits  of 
any  state  or  district,  shall  be  in  the  district  where  the  offender  is 
apprehended,  or  into  which  he  may  be  first  brought."  By  the  act 
of  March  2,  1793,  (vol.  3,  p.  366,)  authority  is  given  to  the  Circuit 
Courts  to  appoint  special  sessions  *'for  the  trial  of  criminal  causes 
at  any  convenient  place  within  the  district  nearer  to  the  place 
where  the  ofience  may  be  said  to  be  committed,  than  the  place  or 
places  appointed  by  law  for  the  ordinary  sessions."  In  capital 
cases,  this  power  ought,  doubtless,  to  be  exercised  in  accordance 
with  the  above  cited  requirement  of  the  judicial  act,  when  it  could 
be  done  '•  without  great  inconvenience."  The  ofienccs  charged 
against  Col.  Burr,  were  alledgcd  to  have  been  committed  in  the 
<5ounty  of  Wood,  a  frontier  county  of  Virginia.  He  was  tried  at 
Richmond,  (on  account,  it  is  presumed,  of  the  '*  great  inconve- 
nience" of  holding  ihe  court  in  Wood  county,)  but  on  the  indict- 
ment for  treason,  twelve  of  the  jury  were  ordered  to  be  drawn 
from  Wood  county. 

Right  of  the  accused  to  process  to  compel  the  attendance  of  wit- 
nesses in  his  behalf]  By  the  act  of  April  30, 1790,  (L.  U.  S.  vol. 
2,  p.  92,  §  28,)  it  is  enacted  that  **  every  person  or  persons  accused 
or  indicted  of  the  crimes  aforesaid,  [treason,  or  other  capital  of- 
fences,] shall  be  allowed  and  admitted,  in  his  defence,  to  make  any 

(a)  Thii  act  was  passed  before  the  adoption  of  the  amendment ;  but  not  being 
inconsistent  with  it,  is  no'  repealed  by  it.  And  so  it  was  considered  by  Ch.  J.  Mar- 
shall, on  the  trial  of  Col.  Burr.  Burr's  Trial,  vol.  1,  p.  353.  The  provision  is  obliga. 
tory— certainly  so,  unless  its  execution  be  waived  as  well  by  the  United  States  ashy 
the  accoaed,    lb. 
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proof  that  he  or  they  can  produce,  by  lawful  witness  or  witnesses* 
and  shall  have  the  like  process  of  the  court  where  he  or  they  shall 
be  tried,  to  compel  his,  her  or  their  witnesses  to  appear  at  his  or 
their  trial,  as  is  usually  granted  to  compel  witnesses  to  appear  on 
the  prosecution  against  them." 

In  the  case  of  The  United  States  v.  Aaron  Burr^  the  question 
arose  whether  Burr,  being  then  under  recognizance  to  appear  and 
answer  to  an  indictment  to  be  preferred  against  him  for  a  misde- 
meanor, was  entitled  to  the  process  of  subpcsna  to  summon  wit- 
nesses in  his  behalf,  before  indictment  found.  The  court  decided 
that  he  was  so  entitled  ;  being  of  opinion  that  this  right  was  se- 
cured in  express  terms  by  the  above  cited  section  to  persons  ac- 
cused of  capital  offences,  and,  upon  general  principles,  the  same 
rule  should  be  applied  to  other  cases.  The  following  is  the  con- 
clusion of  the  opinion  of  the  court  delivered  by  Chief  Justice  Mar- 
shal upon  this  point.  ^  Upon  immemorial  usage,  then,  and  upon 
what  is  deemed  a  sounds  construction  of  the  constitution  and  law 
of  the  land,  the  court  is  of  opinion,  that  any  person  charged  with  a 
crime  in  the  courts  of  the  United  States,  has  a  right  before,  as 
well  as  after  indictment,  to  the  process  of  the  court  to  compel  the 
attendance  of  his  witnesses.  Much  delay  and  much  inconvenience 
may  be  avoided  by  this  construction  ;  no  mischief  which  is  per- 
ceived can  be  produced  by  it.  The  process  would  only  issue 
when,  according  to  the  ordinary  course  of  proceeding,  the  indict- 
ment would  be  tried  at  the  term  to  which  the  subpoena  is  made  re- 
turnable ;  so  that  it  becomes  incumbent  on  the  accused  to  be  ready 
for  his  trial  at  that  term.'*     Burr's  Trial,  vol.  1,  p.  177-180.(a) 

A  party  under  accusation  then  is  entitled  of  course  to  subpoenas 

ia)  The  precise  qaestion  before  the  court  was,  whether  Colonel  Burr  was  entitled 
to  a  subpoona,  duces  tecum,  directed  to  the  President  of  the  United  States.  It  was 
objected  by  the  attorney  for  the  United  States,  first,  that  no  subpcsna  could  be  issued 
in  behalf  of  the  accused  before  indictment  found,  and  secondly,  that  no  snbpcena 
could  properly  be  issued  to  the  Presidervt  at  any  time.  The  decision  of  the  court 
upon  the  first  objection  is  stated  in  the  text ;  and  the  second  objection  was  also  held 
to  be  grroundless.  Batin  Virgrinia,  the  sabpoBua,  duces  tecum  issues,  not  absolutely 
of  course,  but  with  the  Itjaye  of  the  court.  This  rule  of  practice  the  court  thought 
proper  to  adopt  in  the  case  of  Col.  Burr,  especially  as  it  was  proposed  to  issue  this 
process  to  the  President,  and  therefore  entertained  the  question  of  the  materiality  of 
the  eridence  sought. 
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for  his  witnesses  before,  as  well  as  after  indictment ;  and  it  is  the  duty 
of  the  clerk,  on  application  to  him  for  that  purpose*  to  deliver  them. 

There  is  no  act  of  Congress  expressly  requiring  the  marshal  to 
serve  subpoenas  in  behalf  of  the  accused  in  any  case ;  and  in  cases 
not  capital  it  is  supposed  that  he  is  under  no  obligation  to  do  so. 
But  in  cases  punishable  with  death  this  duty  is  implied  by  the  act 
of  May  8,  1792,  (vol.  2,  p.  801,  §  4 ;)  which  provides  a  compen- 
sation to  the  marshal  for  *^  summoning  witoesses,  in  behalf  of  any 
prisoner  to  be  tried  for  a  capital  offence.'' 

No  provision  has  been  made  by  the  laws  of  the  United  States 
for  the  compensation  or  support  of  witnesses  summoned  in  behalf 
of  the  accused,  and  the  difficulty  of  any  discretionary  interference 
by  the  courts  in  this  particular  even  in  extreme  cases,  is  increased 
by  the  circumstance  that  the  expenses  which  the  marshal  is  author- 
ized to  pay  are  expressly  specified  by  law.  But  on  the  trial  of 
Col.  Burr,  for  treason,  upon  the  application  of  his  counsel  and 
himself,  it  appearing  that  most  of  his  witnesses,  (about  twenty  in 
number,)  were  so  poor  as  to  be  unable  to  provide  for  their  own 
support  during  their  attendance,  and  as  the  witnesses  were  stated 
and  considered  to  be  material,  the  court  ordered  the  marshal  to 
pay  them  daily  the  usual  allowance.  Burr's  Trial,  vol.  1,  p.  531. 
There  seems  to  have  been  some  hesitation  on  the  part  of  the  court 
in  giving  this  direction,  and  it  is  to  be  regretted  that  the  views  of 
the  law  under  which  the  court  acted  were  not  more  fully  stated. 
It  seems  probaSle  however  that  the  order  was  supposed  to  be 
warranted  by  the  spirit  of  the  acts  above  cited,  relative  to  capital 
offences.  The  subject  is  one  of  considerable  importance,  and  well 
worthy  of  the  attention  of  the  national  legislature.  A  large  pro- 
portion of  those  who  are  acoused  of  crimes  against  the  United 
States  are  without  the  means  of  supporting  their  witnesses,  and 
even  of  defraying  the  expenses  of  summoning  them,  and  their  wit- 
nesses are  frequently  unable  to  support  themselves.  The  conse- 
quence is  that  the  humane  objects  of  the  constitutional  amendment 
last  above  recited  are  often  defeated. 

The  act  of  March  2,  1792,  §  6,  (vol.  2,  p.  386,)  provides  that 
"  subpoenas  for  witnesses,  who  may  be  required  to  attend  a  court 
of  the  United  States,  in  any  district  thereof,  may  run  into  any 
other  district,  Provided^  that  in  civil  causes,  the  witnesses  living 
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out  of  the  district  in  which  the  court  is  holden,  do  not  live  at  a 
greater  distance  than  one  hundred  miles  from  the  place  of  holding 
the  court."  In  criminal  cases,  therefore,  this  process  runs  through- 
out the  United  States. 

Process.]  Unless  the  party  indicted  is  already  in  custody,  or 
voluntarily  appears  in  pursuance  of  a  recognizance  previously 
taken,  process  must  issue  for  the  purpose  of  bringing  him  into 
court,  in  order  to  defend  himself  against  the  charge.(a)  There 
are  no  special  regulations  prescribed  by  Congress  on  this  subject, 
but  it  will  be  useful  nevertheless,  briefly  to  notice  it. 

The  authority  of  the  courts  of  the  United  States  to  issue  j>ro* 
cess  to  bring  a  defendant  into  court  upon  an  indictment,  may  well 
be  considered  as  a  power  incidental  to  their  criminal  jurisdiction : 
or  it  may  be  considered  as  expressly  conferred  by  the  fourteenth 
section  of  the  judicial  act  of  1789,  giving  to  these  courts  authority 
to  issue  writs  necessary  for  the  exercise  of  their  jurisdiction. 

At  common  law  the  usual  process  for  this  purpose  is  a  writ 
of  capias,  or  a  bench  warrant ;  and  either  mode  may  doubt- 
less be  properly  used  by  the  courts  of  the  United  States.(6)  The 
capias  issues  under  the  seal  of  the  court,  in  the  name  of  the  Presi- 
dent of  the  United  States ;  is  tested,  when  issued  by  a  Circuit 
Court,  in  the  name  of  the  Chief  J  ustice  of  the  United  States  ;  and  is 
signed  by  the  district  attorney.  It  can  be  executed  only  within 
the  district.  If  the  defendant  is  elsewhere,  he  can  be  brought 
within  the  jurisdiction  of  the  court  only  by  the  means  already 
pointed  out(c)  for  the  removal  of  prisoners  from  one  district  to 
another.  The  usual  practice  in  England  seems  to  be  to  make  the 
process,  whether  capias  or  bench  warrant,  returnable  generally, 
at  the  next  session  of  the  court,  without  specifying  the  time.    4 

(a)  *'  For  though,  (says  Mr.  Chitty,)  a  bUl  may  be  prererred  and  found  agamst  a 
person  in  his  absence,  this  being  an  ex  parte  proceeding,  to  which,  if  present,  he  could 
make  no  opposition,  yet  in  general  no  indictment  can  bo  tried  unless  he  personally 
appear ;  a  provision  founded  on  a  principle  of  equity  in  all  cases,  and  the  express 
enactment  of  the  statute  28  "Edw.  III.  c  3,  in  capital  ones,  that  no  man  shall  be 
condemned  without  being  brought  to  answer  by  due  process  of  law." 

(6)  In  the  cases  growing  out  of  Burr's  Expedition,  th^  eapiaa  was  considered  to 
be  the  proper  process.     Burr's  Trial,  vol.  1,  p.  354. 

(e)  See  ante  p. '405. 
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Chit.  Cr.  Law,  198.  And  such  a  return  is  understood  to  mean  the 
next  sesaon  after  the  arrest^  and  not  after  the  test  or  date  of  the 
process  ;  and  tberef<H%  the  officer  may  justify  an  arrest  after  the 
next  ensuing  session ;  though  it  is  the  practice  to  renew  the  pro- 
cess at  every  session,  if  not  executed  before.  1  Chit.  Cr.  Law, 
342, 3.  The  more  correct  practice  here  undoubtedly  is  to  make 
the  process  returnable  on  a  day  certain,  either  in  the  same  or  the 
next  session. 

In  England,  when  the  party  indicted  is  already  under  rccogoi- 
zance,  no  process  can  be  had  against  him  during  the  session  of 
the  court,  '*  because  it  is  looked  upon  in  law  as  one  day,  and  the 
defendant  has  the  whole  to  make  his  appearance,"  I  Chit.  Cr.  Law, 
842.  *•  In  such  cases,  however,"  adds  Mr.  Chilty, «« the  prosecu- 
tor may,  if  the  defendant  has  not  appeared,  bespeak  a  bench  war- 
rant during  the  assizes  or  sessions,  which  will  be  issued  at  the  close 
thereof.  If  the  assizes  or  sessions  are  over,  and  no  bench  warrant 
has  been  previously  applied  for,  then  a  warrant  from  a  single  judge 
or  justice  of  the  peace  may  be  obtained  ;  and  in  order  to  make  the 
application  effectual,  it  must  be  grounded  upon  the  certificate  of  the 
clerk  of  assize  or  the  clerk  of  the  peace,  that  the  indictment  has 
been  fonnd  against  the  defendant,  upon  which  the  warrant  will  be 
granted,  or  under  the  before  mentioned  statutes  may  either  be  an 
affidavit  or  a  certificate.'^  lb.  This  distinction  seems  to  savor 
more  of  technical  nicety  than  of  good  sense.  The  sole  object 
of  the  recognizance  is  to  ensure  the  presence  of  the  accused  to 
answer  to  the  indictment  in  the  event  of  one  being  found  against 
him,  and  such  is  the  condition  of  the  recognizance.  The  finding 
of  the  bill  of  indictment  furnishes  a  new  and  powerful  motive  for 
escape ;  and  it  appears  to  be  unwarrantable  as  well  as  inconsis- 
tent, upon  a  mere  fiction  of  law,  thus  to  jeopard  the  claims  of  pub- 
lic justice,  and  the  safety  of  the  bail.  The  same  principle,  for 
ought  that  is  perceived,  would  forbid  the  trial,  commitment  for 
want  of  sureties,  or  even  the  arraignment  of  a  person  under  re- 
cognizance, against  whom  an  indictment  should  be  found,  though 
he  should  be  present  in  court,  unless  he  should  voluBtarily  ofier 
himself  for  the  purpose.  No  such  fiction,  it  is  believed,  is  recog" 
nized  in  this  respect  in  the  courts  of  the  United  States.  In  each 
of  the  New- York  districts  there  is  an  express  rule  of  court  autho- 


OF  THE  PRACTICE  IN  CRIMINAL  CASES.  417 

rising  the  district  attorney  ''  on  an  indictment  found  by  a  grand 
jury,  forthwith  to  sue  out  a  capias  under  the  seal  of  the  court,  for 
the  arrest  of  the  person  indicted." 

Nolle  Prosequi.']  The  law  of  England  relative  to  the  power  to 
enter  a  nolle  prosequi  is  thus  stated  by  Mr.  Chitty.  [Vol.  1,  p. 
478.] 

**  During  these  various  stages  of  the  proceeding,  [i.  e.  at  any 
time  antecedent  to  the  trial,]  a  nolle  prosequi  may  be  entered  by 
the  attorney  general.'  The  usual  occasion  of  granting  the  stay  of 
prosecution  is,  either  when  in  case  of  misdemeanors,  a  civil  action 
is  depending  for  the  same  cause,  or  any  improper  and  vexatious 
attempts  are  made  to  oppress  and  injure  the  defendant,  as  by  re- 
peatedly preferring  defective  indictments  for  the  same  supposed 
oflfence  ;  or  if  it  be  clear  that  the  indictment  for  a  misdemeanor  is 
not  sustainable  against  the  defendant,  as  if  a  surgeon  be  indicted 
for  refusing  to  be  a  constable."  It  is  supposed  that  the  several 
district  attorneys  of  the  United  States  possess  this  power.  Pro- 
bably before  exercising  it,  they  would,  in  general,  consider  it  advi- 
sable to  state  the  circumstances  of  the  case  informally  to  the  court, 
for  the  purpose  of  obtaining  its  assent,  tacit  or  express,  to  the  pro- 
priety of  the  step. 

Copy  of  Indictment^  ^.  to  he  furnished,']  By  the  crimes  act  of 
1790,  §  28,  (L.  U.  S.  vol.  2,  p.  98,)  it  is  provided  "  That  any  per- 
son who  shall  be  accused  and  indicted  of  treason,  shall  have  a 
copy  of  the  indictment,  and  a  list  of  the  jury  and  witnesses^  to  be 
produced  on  the  trial  for  proving  the  said  indictment,  mentioning 
the  names  and  places  of  abode  of  such  witnesses  and  jurors,  de- 
livered unto  him  at  least  three  entire  days  before  he  shall  be  tried  for 
the  same  ;  and  in  other  capital  ofiences,  shall  have  such  copy  of 
the  indictment  and  list  of  the  jury  two  entire  days  at  least  before 
the  trial." 

The  English  statute  of  7  W.  III.  c.  3,  which  directs  that  in 
cases  of  indictment  for  treason  the  prisoner  shall  have  a  copy  of 
the  indictment,  (which  is  held  to  include  the  caption,)  at  least  five 
days  before  the  trial,  requires,  according  to  the  construction 
it  has  received,  that  such  copy  shall  be  delivered  five  days  before 

53 
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the  arraignmeni  of  the  prisoner ;  for  then  is  his  time  to  take 
exception  thereto,  by  way  of  a  plea  or  demurrer.  4  Bla.  Com. 
351.  By  the  statute  of  7  Ann,  c.  21,  the  time  is  extended  to  ten 
daySf  and  a  list  of  the  witnesses  and  jurors  empaneled  as  well  as 
a  copy  of  the  indictment  is  to  be  delivered  :  and  the  practice  is  to 
do  this  ten  clear  days,  exclusive  of  the  day  of  delivery  and  the  day 
of  trial,  and  of  intervening  Sundays  previous  to  the  trial,  lb  352, 
note. 

ArraignmenL]  By  the  4th  section  of  the  act  of  March  3,  1835, 
**  in  amendment  of  the  acts  for  the  punishment  of  offences  against 
the  United  States,"  it  is  enacted  *'  That  whenever  any  person  in- 
dicted for  any  offence  against  the  United  States,  whether  capital 
or  otherwise,  shall  upon  his  arraignment  stand  mute,  or  will  not 
plead  on  answer  thereto,  it  shall  be  the  duty  of  the  court  to  enter 
the  plea  of  not  guilty  on  his  behalf,  in  the  same  manner  as  if  he 
had  pleaded  not  guilty  thereto.  And  when  the  party  shall  plead 
not  guilty,  or  such  plea  shall  be  entered  as  aforesaid,  the  cause 
shall  be  deemed  at  issue,  and  shall  without  further  form  or  cere- 
mony,  be  tried  by  jury.  And  in  all  trials  in  capital  cases,  if  the 
party  indicted  shall  peremptorily  challenge  above  the  number  of 
jurors  allowed  by  law,  such  excess  of  challenges  shall  be  disal- 
lowed by  the  court,  and  the  cause  shall  proceed  for  trial  in  the  same 
manner,  as  if  said  challenges  had  not  been  madc^Vol.  9,  p.  238.(a) 

Right  to  make  Defence — Assignment  of  Counsel']  The  twenty- 
eight  section  above  cited  of  the  act  of  1790,  further  provides  "  that 
every  person  so  accused  and  indicted  for  any  of  the  crimes  afore- 
said, shall  also  be  allowed  and  admitted  to  make  his  full  defence 
by  counsel  learned  in  the  law ;  and  the  court  before  whom  such 
person  shall  be  tried,  or  some  judge  thereof,  shall,  and  they  are 
hereby  authorized  and  required,  immediately  upon  his  request,  to 
assign  to  such  person  such  counsel,  not  exceeding  two,  as  such 
person  shall  desire,  to  whom  such  counsel  shall  have  free  access 
at  all  seasonable  hours ;  and  every  such  person  or  persons,  ac- 
cused or  indicted  of  the  crimes  aforesaid,  shall  be  allowed  and  ad- 

(a)  This  section  supersedes  the  provisions  of  the  39th  section  of  the  crimes  act  of 
1790,  and  those  of  the  14th  section  of  the  act  of  March  3,  1825. 
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mitted  in  his  defence,  to  make  any  proof  that  he  or  they  can  pro- 
duce, by  lawful  witness  or  witnesses,  and  shall  have  like  pro- 
cess,** &c.(a) 

This  enactment,  designed  to  secure  important  privileges  to  the 
accused,  which  are  denied  by  the  common  law,  it  will  be  seen, 
applies,  in  terms,  only  to  cases  arising  under  that  act,  and  does 
not  embrace  offences  subsequently  declared.  It  is  presumed^ 
however,  that  the  courts  would  consider  themselves  warranted  in 
extending  its  provisions  to  offences  of  this  latter  description. 

(a)  See  ante,  p.  413. 


CHAPTER   IV. 


TRIAL. 

A  distinction  is  made  in  England  beijreen  '^prosecutions  for 
felony,  and  for  inferior  oflfences.  In  the  former  cases  it  is  stated 
to  be  always  the  practice  to  try  the  defendant  at  the  same  session, 
and  generally  on  the  same  day  when  the  bill  is  found  against  him, 
and  at  which  he  is  arraigned,  1  Chit.  Cr.  Law,  483.  But  in  pro- 
secutions for  misdemeanors,  the  practice  is  otherwise ;  and  when 
the  defendant  is  not  in  actual  custody,  it  is  said  the  court  has  no 
power  to  compel  him  to  take  his  trial  at  the  same  session  at  which 
he  pleaded  to  the  indictment.  lb.  484.  We  have  seen  that  by  the 
constitution  of  the  United  States,  the  right  to  a  **  speedy"  trial  is 
secured  to  the  accused  in  all  criminal  prosecutions ;  and  it  is  not 
supposed  to  be  the  duty  of  the  courts  of  the  United  States  to  ob- 
serve any  such  distinction  as  that  above  mentioned,  or  that  this  is 
in  fact  done  by  any  of  them. 

Jury.]  As  to  the  qualifications  of  jurors,  and  the  mode  of  desig- 
nating and  summoning  them,  see  ante^  p.  267. 

The  right  of  peremptory  challenge  in  capital  cases  exists  in  the 
courts  of  the  United  States ;  but  there  appears  to  be  some  un- 
certainty with  respect  to  its  boundaries.  For  the  purpose  doubt- 
less, of  avoiding  certain  incongruities  which  were  supposed  to  be 
sanctioned  by  the  common  law,  relative  to  the  consequences  to  the 
prisoner  in  case  he  should  peremptorily  challenge  a  greater  num- 
ber of  jurors  than  the  law  permitted,(a)  it  was  provided  in  the 
(jfimes  act  of  1790,  (L.  U.  S.  vol.  8,  p.  92,  §  29.)  that  when  any 
person  or  persons  indicted  for  treason,  should  peremptorily  chal- 

(a)  See  1  Chit,  Cr.  Law,  536. 
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lenge  more  than  thirty-five  ;  and  when  any  person  or  persons  in- 
dieted  for  any  other  capital  ofience  **  hereinbefore  set  forth>"  should 
peremptorily  challenge  more  than  twenty,  of  the  jury,  the  court 
should  nevertheless  proceed  to  the  trial  of  such  person  or  persons 
as  if  he  or  they  had  pleaded  not  guilty.  The  numbers  here  desig- 
nated were  in  accordance  with  the  laws  of  England  at  that  time. 
For  although  by  the  common  law  the  prisoner  was  allowed  thirty- 
five  peremptorily  challenges  in  all  cases  of  capital  felony,  as  well 
as  on  an  indictment  for  treason,  the  number  in  cases  of  murder  and 
other  felonies  had  been  reduced  to  twenty  by  a  statute  passed  in 
the  reign  of  Henry  VIII.(a) 

In  the  case  of  The  United  States  v.  Johns ,  tried  in  1806,  in  the 
Circuit  Court  for  the  Pennsylvania  District,  for  a  capital  felony 
created  by  an  act  passed  subsequently  to  the  above  cited  act  of 
1790,  it  was  held  that  the  prisoner  was  entitled  to  thirty-five  per- 
emptory challenges,  on  the  ground  that  the  provision  in  the  20th 
section  of  the  act  of  1700,  extended  only  to  ofiTences  named  in 
that  act.  1  Wash.  C.  C.  Rep.  363.  And  in  the  subsequent  case 
of  The  United  States  v.  Magill^  (lb.  465,)  the  same  distinction  was 
again  taken. 

But  the  act  of  1885,  (see  ante^  p.  418,)  the  fourth  section  of 
which  was  clearly  designed  to  extend  and  supersede  the  29th  sec- 
tion of  the  act  of  1 790,  provided,  as  we  have  seen,  in  general 
terms,  that  "  in  all  trials  in  capital  cases,  if  the  party  indicted  shall 
peremptorily  challenge  above  the  number  of  jurors  allowed  by  law^ 
such  excess  shall  be  disallowed,"  &c.  Now,  what  law  is  here 
referred  to  T  Doubtless,  the  existing  law,  whatever  it  might  be, 
by  which  the  subject  was  regulated  in  the  courts  of  the  United 
States.  But  if  the  above  cited  decisions  are  sound,  then  it  follows 
that  different  rules  are  still  to  be  applied  to  different  cases  accord- 
ing as  they  shall  have  arisen  under  the  act  of  1790,  or  under  some 
subsequent  act ;  and  that  while  in  cases  of  the  former  description, 
(other  than  treason,)  only  twenty  peremptory  challenges  are  to 
be  allowed,  in  like  cases  of  the  latter  description  resort  is  to  be 
had  to  the  ancient  common  law  of  England  for  a  rule  abrogated 
by  statute  three  centuries  ago,  allowing  thirty-five  peremptory 

(a)  Sm  1  Chit.  Cr.  Law  534 ;  4  Bla.  Com.  353.    This  aUtate  alao  embraced 
(reaaoD,  bat  ao  far  aa  it  reapecta  thia  crime  was  repealed  by  the  1  and  3  Ph.  and  M.  lb. 
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challenges.  With  unfeigned  respect  for  the  learned  judges  by 
whom  these  decisions  were  made,  I  cannot  but  perceive  that  there 
is  serious  ground  for  doubting  their  soundness.  They  seem  to 
have  been  made  under  the  erroneous  impression  that  the  design 
of  the  29th  section  of  the  act  of  1790  was  to  prescribe  a  new 
rule  with  regard  to  the  number  of  challenges  to  be  allowed,  where- 
as, the  object  being,  as  it  appears  to  me,  merely  to  direct  what 
should  be  done  when  the  accused  attempted  to  transcend  the  limits 
of  his  privilege,  if  this  section  is  to  be  considered  as  bearing  upon 
the  point  in  question  at  all,  it  ought  rather  to  be  regarded  as  indi- 
rectly declaratory  of  the  law  as  it  was  then  in  England  and  sup- 
posed to  be  in  this  country.  Before  adopting  the  principle  involved 
in  these  decisions,  it  is  important  to  look  to  the  collateral  conse- 
quences to  which  it  would  lead.  It  was  a  rule  of  the  common 
law,  for  example,  that  any  number  of  jurors  might  be  peremptorily 
challenged  by  the  crown,  without  alledging  any  other  reason  for 
the  objection  than  "  quod  non  boni  sunt  pro  rege.**  1  Chit  Cr. 
Law,  538.  But  this  power  "  being  found  very  liable  to  abuse," 
was  taken  away  by  statute  in  the  reign  of  Edward  I.  But  it  is, 
I  take  it,  quite  clear,  if  the  principle  on  which  the  above  decisions 
rest  IS  valid,  that  this  rule  still  exists  in  the  courts  of  the  United 
States.  Buch  a  rule  would  however,  it  is  presumed,  strike  every 
one  as  inconsistent  with  the  spirit  of  our  institutions.  But  let  us 
see  how  the  case  stands  in  point  of  authority. 

Although  the  statute  of  Edward  denied  to  the  crown  the  right 
to  challenge  without  cause  shown,  yet  it  has  been  the  uniform 
practice  under  this  statute,  not  to  compel  the  crown  to  show 
cause  at  the  time  the  objection  is  taken,  but  to  put  aside  the  juror 
until  the  whole  panel  is  gone  through,  and  it  appears  that  there 
will  not  be  a  full  jury  without  the  person  so  challenged.  In  the 
case  of  The  United  States  v.  Marchant  and  Cobon,  (12  Wheat- 
480,)  this  important  rule  of  English  practice  is  stated  by  the  court, 
and  treated  as  applicable  to  criminal  proceedings  in  the  courts  of 
the  United  States.  Here  then  is  a  recognition  by  the  Supreme 
Court  of  the  United  States,  of  a  rule  of  procedure  introduced  by 
an  English  statute  altering  the  common  law.(a)     Why  not  then, 

(a)  Thii  rule  wu  followed  by  the  Circuit  Court  for  the  Eastern  Distriet  of  Pcnn. 
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upon  the  same  principle,  adopt  also  the  rule  introduced  by  thd 
statute  of  Henry  YIII.,  limiting  the  right  of  peremptory  challenge 
by  the  accused,  to  the  number  of  twenty  ? 

Challenges /or  cause,  are  either  to  the  array,  or,  to  the  potts; 
and  challenges  of  both  descriptions  are  either  principal  or  to  the 
favor.  It  is  not  compatible  with  the  design  of  this  work  to  enter 
at  large  into  an  examination  of  the  various  grounds  of  challenge. 
Concerning  one  of  the  causes  of  principal  challenge,  and  that  of 
more  frequent  occurrence  than  any  other,  a  diversity  of  opinion 
has  prevailed  in  the  American  courts.  I  refer  to  a  pre-conceived 
opinion  supposed  to  have  been  formed  by  the  juror  relative  to  the 
merits  of  the  case  to  be  tried,  adverse  to  the  challenging  party. 

On  the  trial  of  Col.  Burr,  in  the  progress  of  which  every  inch 
of  ground  admitting  of  debate  was  very  earnestly  and  ably  con- 
tested, Chief  Justice  Marshall  declared  the  rule  to  be  "  that  a  man 
must  not  only  have  formed,  but  declared  an  opinion,  in  order  to 
exclude  him  from  serving  on  the  jury."  Burr's  Trial,  vol.  1,  p. 
44,  and  passim.  But  it  has  been  held  by  the  Supreme  Court  of 
the  state  of  New-York,  that  the  formation  of  an  opinion  alone  is 
a  disqualification,  and  a  principal  cause  of  challenge. 

It  must  certainly  be  admitted  that  although  the  bias  resulting 
from  a  pre-judgment  may  be  strengthened  by  its  promulgation, 
yet  that  what  a  man  believes  is,  in  this  case,  of  far  more  conse- 
quence  than  what  he  has  said. 

On  a  challenge  to  the  favor,  (which  must  be  decided  upon  evi- 
dence, by  triors,)  the  challenged  juror  may  be  examined  as  to  the 
matter  of  the  challenge,  provided  it  do  not  tend  to  his  dishonor  or 
discredit.     1  Archb.  Pr.  185 ;  1  Cowen's  Rep.  432. 

SeparcUe  Trial]  In  the  case  of  The  United  States  v.  Marchant 
and  Colson,  (12  Wheat.  480,)  which  came  before  the  Supreme 
Court  on  a  certificate  of  division  from  the  Circuit  Court  for  the 
district  of  Massachusetts,  it  was  decided  that  when  two  or  more 
persons  are  charged  in  the  same  indictment  in  a  court  of  the 
United  States,  with  a  capital  offence,  they  have  not  by  law  a  right 

Bjlvania,  on  the  authority  of  the  case  of  The  United  Slates  ▼.  Marchant  and  Ctdeon^ 
in  the  late  case  of  The  United  States  v.  WUsoa  and  Porter,  1  Baldw.  Rep.  78, 
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to  be  tried  separately,  the  United  States  by  their  attorney  object- 
ing thereto ;  but  that  the  court  has  a  discretionary  power  to  direct 
separate  trials,  not  only  at  the  request  of  the  prisoners,  but  against 
their  wishes.  "  It  is,"  say  the  court,  **  a  matter  of  sound  discretioo, 
to  be  exercised  by  the  court,  with  all  due  regard  and  tenderness  to 
prisoners,  according  to  the  known  humanity  of  our  jurisprudence.'' 
Where  several  are  tried  jointly  on  the  same  indictment,  each  in- 
dividual  has  a  right  to  the  full  number  of  his  challenges.  But  in 
England,  if  they  refuse  to  join  in  their  challenges,  the  practice  is, 
on  this  ground  alone,  for  the  court  to  direct  them  to  be  tried  sepa* 
rately,  in  order  to  prevent  the  delay  which  might  arise  from  the 
whole  panel  being  exhausted.  See  1  Chit  Or.  Law,  535,  and  the 
authorities  cited  by  him.  This  practice  is  commented  on  and  ex- 
plained by  the  court  in  the  case  of  Marchani  and  Colson,  above 
cited,  but  I  do  not  perceive  in  the  opinion  of  the  court,  any  distinct 
recognition  of  it  as  applicable  to  proceedings  in  the  courts  of  the 
United  States. 

Bill  of  Excqi>tions.]  It  is  well  settled  in  England  that  no  bill 
of  exceptions  lies  in  capital  cases,  and  though  the  authorities  are 
not  all  agreed  upon  this  point  in  cases  of  misdemeanor,  the  better 
opinion  seems  to  be  that  this  remedy  does  not  exist  in  any  criminal 
case.  There  is  no  statute  of  the  United  States  giving  to  the  na- 
tional courts  the  power  to  allow  a  bill  of  exceptions  in  any  criminal 
case ;  and  in  capital  cases  at  least,  no  bill  of  exceptions  lies.  The 
United  States  v.  Gilbert  et  aL^  3  Sumner,  19,  104. 

Province  and  Power  of  the  Jury.']  There  is  a  familiar  saying, 
that  in  criminal  cases,  the  jury  are  Hie  judges  of  the  law  as  well  as 
of  the  fact  Its  frequent  repetition  by  lawyers,  as  well  as  by  others, 
of  itself  furnishes  evidence  of  its  truth  in  some  sense,  while  the  fact 
that  it  has  recently  become  a  subject  of  discussion  in  our  courts, 
and  that  judges  have  expressed  conflicting  opinions  respecting  its 
true  signification,  proves  that  it  has  been  misunderstood. 

In  the  case  of  The  United  States  v.  Willson  and  Porter,  vrhich 
was  an  indictment  for  robbing  a  mail  carrier  and  putting  his  life 
in  jeopardy,  tried  before  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Pennsylvania,  in  1832,  (1  Baldw.  Rep.  78,) 
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the  court,  in  charging  the  jury,  and  after  stating  at  length  the 
opinions  entertained  by  the  court  on  the  various  points  of  law  in* 
volved  in  the  case,  proceeded  as  follows  :  "  We  have  thus  stated 
to  you  the  law  of  this  case  under  the  solemn  duties  and  obligations 
imposed  on  us,  under  the  clear  conviction  that  in  doing  so  we  have 
presented  to  you  the  true  test  by  which  you  will  apply  the  evidence  to 
the  case ;  but  you  will  distinctly  understand  that  you  are  the  judges 
both  of  the  law  and  fact  in  a  criminal  case,  and  are  not  bound  by 
the  opinion  of  the  court ;  you  may  judge  for  yourselves,  and  if  you 
should  feel  it  your  duty  to  differ  from  us,  you  must  find  your  ver- 
dict accordingly."  The  court  however  thought  proper,  neverthe- 
less, strongly  to  inculcate  upon  the  jury  the  propriety  of  '*  taking 
the  law  as  given  by  the  court,"  instead  of'*  making  a  rule  of  their 
own,"  and  solemnly  to  admonish  themt  at  any  rate,  not  wilfully  to 
disregard  the  law,  **  because  obedience  to  the  law  is  as  much  the 
duty  of  a  citizen  in  the  jury  box  as  out  of  it."  The  opinion  of  the 
court  upon  the  law  was  unfavorable  to  the  prisoner,  and  the 
opinion  of  the  jury  being,  it  seems,  in  accordance  with  that  of  the 
court,  they  returned  a  verdict  of  guilty  against  Wilison,  who  was 
tried  first,  under  an  order  of  the  court  directing  separate  trials. 
Upon  the  trial  of  Porter,  the  other  prisoner,  whose  case  depended 
on  the  same  questions  of  law,  his  counsel,  as  appears  by  the  report, 
availing  themselves  of  the  liberal  doctrines  laid  down  by  the  court 
relative  to  the  rights  of  juries,  appealed  from  the  court  to  the  jury 
upon  these  questions  of  law,  and  the  court,  when  it  came  to  charge 
tlie  jury,  speaking  of  the  course  adopted  by  the  counsel  in  this  re- 
spect, distinctly  admitted  its  propriety.  "  The  court,"  said  the 
learned  judge  by  whom  the  charge  was  delivered,  **  cannot  but 
admire  the  efforts  of  intellect  and  eloquence  made  by  the  counsel 
for  the  prisoner.  In  going  to  the  verge  of  their  rights,  in  appeal- 
ing from  the  court  to  the  jury,  they  have  acted  in  the  strict  line  of 
their  duty,  from  which  they  are  under  no  obligations  to  depart." 
The  court  however  thought  it  prudent  not  only  to  repeat  and  re- 
inforce its  cautions  to  the  jury,  not  lightly  to  disregard  the  deci- 
sions of  the  court  upon  the  law,  but  to  enter  into  an  argument  ta 
convince  them  of  the  soundness  of  these  decisions. 

In  1832,  an  indictment  came  on  for  trial  before  the  same  court 
in  the  case  of  I%e  United  Staiea  v.  Shine^  (1  Baldwin's  JElep. 
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510,)  for  passing  a  counterfeit  note  of  the  Bank  of  the  Umted 
States ;  in  which  one  of  the  grounds  of  defence  relied  on  by  the 
counsel  for  the  defendant,  in  his  argument  to  the  jury,  was  the  al- 
ledged  unconstitutionality  of  the  charter  of  the  bank.  The  court, 
in  its  charge  to  the  jury,  without  however  repudiating  the  doctrine 
which  it  had  laid  down  in  the  former  case,  told  them  very  dis- 
tinctly that  the  constitutionality  of  an  act  of  Congress,  which  had 
been  decided  to  be  constitutional  by  the  Supreme  Court  of  the 
United  States,  was  not  a  proper  subject  for  their  consideration, 
and  labored  with  great  earnestness  to  dissuade  them  from  exer* 
cising  the  appellate  power,  which  they  had  been  urged  by  the  de- 
fendant's counsel  to  assume.  Upon  this  case  I  will  only  remark, 
that  after  an  attentive  perusal  of  the  argument  of  the  court,  I  am 
obliged  to  confess  my  inability  to  discover  any  difierence  in  prin- 
ciple between  these  two  cases,  with  respect  to  the  rights  of  juries 
to  judge  of  the  law  as  well  as  the  fact.  The  constitution  itself  is 
but  a  law,  and  the  judgment  of  the  Supreme  Court  of  the  United 
States  but  the  opinion  of  judges. 

In  the  case  of  The  United  States  v.  Battiste^  (2  Sumner,  240,) 
which  was  an  indictment  for  a  capital  offence  tried  in  1835,  Mr. 
Justice  Story,  in  summing  up  the  case  to  the  jury,  took  occasion 
to  comment  on  the  maxim  in  question,  and  to  declare  his  opinion 
of  it  in  the  'following  terms.  **  Before  I  proceed  to  the  merits  of 
this  case,  I  wish  to  say  a  few  words  upon  a  point,  suggested  by 
the  argument  of  the  learned  counsel  for  the  prisoner,  upon  which 
I  have  had  a  decided  opinion  during  my  whole  professional  life. 
It  is,  that  in  criminal  cases,  and  especially  in  capital  cases,  the  jury 
are  the  judges  of  the  law,  as  well  as  of  the  fact  My  opinion  is, 
that  the  jury  are  no  more  judges  of  the  law  in  a  capital  or  other 
criminal  case,  upon  a  plea  of  not  guilty,  than  they  are  in  every 
civil  case  tried  upon  the  general  issue.  In  each  of  these  cases 
their  verdict,  when  general,  is  necessarily  compounded  of  law  and 
fact ;  and  includes  both.  In  each  they  must  necessarily  decide 
the  law  as  well  as  the  fact.  In  each,  they  have  the  physical 
power  to  disregard  the  law  as  laid  down  to  them  by  the  court. 
But  I  deny  that  in  any  case,  civil  or  criminal,  they  have  the  moral 
right  to  decide  the  law  according  to  their  own  notions  or  pleasure. 
Ou  the  contrary,  I  hold  it  the  most  sacred  constitutional  right  of 
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every  party  accused  of  a  crime,  that  the  jury  should  respond  as 
to  the  facts,  and  the  court  as  to  the  law.  It  is  the  duty  of  the 
court  to  instruct  the  jury  as  to  the  law ;  and  it  is  the  duty  of  the 
jury  to  follow  the  law  as  laid  down  by  the  court.  Tliis  is  the 
right  of  every  citizen ;  and  it  is  his  only  protection.  If  the  jury 
were  at  liberty  to  settle  the  law  for  themselves,  the  effect  would 
be,  not  only  that  the  law  itself  would  be  rnost  uncertain,  from  the 
ditieient  views  which  different  juries  might  take  of  it,  but  in  case 
of  error,  there  would  be  no  remedy  or  redress  by  the  injured 
party ;  for  the  court  would  not  have  any  right  to  review  the  law, 
as  it  had  been  settled  by  the  jury.  Every  person  accused  as  a 
criminal,  has  a  right  to  be  tried  according  to  the  law  of  the  land, 
the  fixed  law  of  the  land ;  and  not  by  the  law  as  a  jury  may  un- 
derstand it,  or  choose,  from  wantonness  or  ignorance,  or  acciden* 
tal  mistake,  to  interpret  it.  If  I  thought  that  the  jury  were  the 
proper  judges  of  the  law  in  criminal  cases,  I  should  hold  it  my 
duty  to  abstain  from  the  responsibility  of  stating  the  law  to  them 
upon  any  such  trial.  But  believing  as  I  do,  that  every  citizen  has 
a  right  to  be  tried  by  the  law,  and  according  to  the  law ;  that  it  is 
his  privilege  and  truest  shield  against  oppression  and  wrong;  I 
feel  it  my  duty  to  state  my  views  fully  and  openly  on  the  present 
occasion." 

These  views  of  the  subject  are  at  once  so  obvious  and  so  for* 
cible,  as  in  reality  to  leave  little  room  for  doubt  as  to  their  sound* 
ncss.  The  consequences  depicted  by  the  learned  judge  as  likely  to 
result  from  the  actual  assumption  by  juries  of  the  power  of  decid- 
ing the  law  independently  of  the  court,  did  not  escape  the  acute 
minded  judges  of  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsvlvania,  before  whom  the  above  cited 
case  of  The  United  States  v.  WiUson  4*  Porter^  was  tried  ;  and 
they  strongly  pressed  them  upon  the  attention  of  the  jury  for  the 
purpose  of  dissuading  them  from  the  exercise  of  their  acknowl- 
edged right  to  overrule  the  court. 

Is  it  not  a  little  remarkable  that  while  thus  employed,  the  judges 
did  not  themselves  become  convinced  of  the  fallacy  as  well  as  the 
absurdity  of  the  dogma,  they  were  laboring  to  counteract  ? 

The  much  abused  maxim  in  question  is  nevertheless  true  in  its 
proper  sense.     The  jury  in  a  criminal  case  are  the  soh  and  final 


428  OF  THE  PRACTICE  IN  CRIMINAL  CASES. 

judges  of  the  applicdbilily  of  the  law  under  which  the  accuse  d  is 
arraigned.  But  it  is  in  the  faithful  execution  of  their  functions  a9 
such,  that  their  whole  duty  consists.  To  pronounce  what  the  law 
is,  with  all  its  pertinent  limitations,  qualifications  and  exceptionsy 
is  the  exclusive  province  of  the  court. 

There  is  no  difficulty  in  accounting  at  once  for  the  origin  and 
popular  perversion  o(  this  rule.  It  is^a  corollary  from  the  humane 
axiom  of  the  common  law  invented  to  mitigate  the  horrors  of  a 
bloody  code,  by  which  among  the  variety  of  actions  which  men 
are  daily  liable  to  commit,  no  less  than  an  hundred  and  sixty  were 
declared  to  be  worthy  of  instant  death. (a)  Under  such  a  code,  it 
is  no  wonder  that  juries  sometimes  yielded  to  the  claims  of  human- 
ity rather  than  the  demands  of  the  law,  and  that  judges  were  lit- 
tle disposed  to  interfere  with  their  decisions.  Hence  the  adoption 
of  the  maxim  that  no  man  should  twice  be  put  in  jeopardy  of  life 
or  limb  for  the  same  offence ;  or  in  other  words,  that  a  verdict  of 
acquittal  after  a  regular  trial  on  a  'good  indictment  should  be 
deemed  final  and  conclusive  in  favor  of  the  accused,  whatever 
might  in  reality  be  the  law  or  the  facts  of  the  case;  and  hence 
arose  the  adage  in  its  popular  and  perverted  sense,  that  the  jury 
were  the  judges  of  the  law  as  well  as  of  the  fact  Along  with  the 
great  principle  from  which  it  was  deduced,  it  was  brought  by  our 
ancestors,  as  a  part  of  the  common  law,  to  this  country,  and  has 
been  adhered  to,  as,  in  its  just  sense,  it  is  to  be  hoped  it  always 
will  be,  under  our  milder  codes.  But  it  never  was  true  in  Eng- 
land, in  the  sense  ascribed  to  it  in  the  case  of  WiUson  and  Porter, 
and  it  is  essential  alike  to  private  security  and  to  the  public  wel- 
fare, that  the  interpretation  there  given  to  it  should  be  repudiated, 
as  false  and  aiischievous. 

(a)  See  4  BU.Coin.  p.  18. 


CHAPTER    V. 


NEW    TRIAL. 

In  the  case  of  The  United  States  v.  Oibert  and  others^  (2  Sum- 
ner, 19,)  which  was  an  indictment  for  piracy,  the  question  was 
raised  and  very  elaborately  discussed  both  at  the  bar  and  by  the 
court,  whether  in  a  capital  case,  after  a  regular  conviction^  upon  a 
sufficient  indictment,  a  court  of  the  United  States  has  authority  to 
grant  a  new  trial. 

The  question  was  supposed  to  depend  on  the  true  construction 
of  that  provision  of  the  constitution  of  the  United  States,  (which  is 
but  a  constitutional  recognition  of  an  old  and  well  established  max- 
im of  the  common  law,)  that  no  person  shall  be  subject  for  the 
same  offence  to  be  twice  put  in  jeopardy  of  life  or  limb. 

No  doubt,  it  is  hardly  necessary  to  say,  was  entertained  that 
had  there  been  a  verdict  of  acquittal^  this  constitutional  inhibition 
would  have  afforded  a  complete  protection  to  the  prisoners  against 
a  new  trial.  The  question  considered  and  decided  was,  whether 
it  extended  also  to  cases  of  conviction.  Mr.  Justice  Story  main- 
tained that  it  did,  and  the  motion  was  denied.  His  honor  Judge 
Davis  was  of  the  opposite  opinion.  The  argument  of  Mr,  Justice 
Story  evinces  great  learning  and  deep  research,  and  seems  fully 
to  sustain  his  conclusion  that  the  power  in  question  is  never  exer- 
cised and  is  understood  not  to  exist  in  the  English  courts.  The 
settled  law  of  England  appears  to  be,  as  stated  by  Mr.  Chitty, 
(1  Chit.  Cr.  Law,  p.  654,)  that  in  cases  of  felony  or  treason  no 
new  trial  can  in  any  case  be  granted  ;  the  only  remedy  which  re- 
mains to  the  defendant  in  case  of  his  conviction  being,  that  if  the 
conviction  appear  to  the  judge  to  be  improper,  he  may  respite  the 
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execution  to  enable  the  defendant  to  apply  for  a  pardon.  The  de- 
cisions of  the  American  courts  it  seems  have  generally  been  ad- 
verse to  this  doctrine.  With  regard  to  the  decisions  of  the  Su- 
preme Court  of  New-York,  1  doubt  whether  they  warrant  the 
impression  of  the  learned  judge,  that  ihey  support  the  doctrine  he 
maintains.  The  case  oi  Comstock^  (8  Wend.  549,)  was  an  appli- 
cation in  behalf  of  the  Peoph  for  a  new  trial  for  the  alledged  mis- 
direction of  the  judge,  after  a  verdict  of  acquittal  on  an  indictment 
for  grand  larceny,  and  was  in  truth  too  clear  for  argument.  The 
court  in  delivering  their  opinion  content  themselves  with  briefly 
quoting  the  English  doctrine  above  mentioned  as  summarily  stated 
by  Mr.  Chitty,  and  deny  the  motion.  But  in  the  case  of  The 
People  V.  Stone^  5  Wend.  39,  the  court,  after  quoting  [the  English 
rule  that  a  new  trial  can  never  be  granted  in  cases  of  felony  or 
treason,  proceed  to  denounce  it  in  very  strong  terms  as  tyrannical 
and  unjust,  and  then  add,  that  this  rule  "  has  never  been  counte- 
nanced by  our  courts,  and  would  never  be  tolerated  by  our  peo- 
ple.'' Perhaps  it  is  to  the  habit  of  considering  the  subject  inde- 
pendently of  the  constitutional  inhibition,  that  is  to  be  ascribed  in 
some  degree  the  general  prevalence  in  this  country  of  an  impression 
in  favor  of  the  existence  of  the  power  in  question.  The  common 
law  maxim  which  this  inhibition  embodies,  like  other  humane  max- 
ims of  the  common  law,  doubtless  had  its  origin,  as  already  re- 
marked, in  the  more  humane  spirit  awakened  by  advancing  civiliza- 
tion»  and  shocked  by  the  terrible  severity  of  the  ancient  penal  code 
of  England.  It  has  generally  been  regarded  therefore,  as  having  te- 
ference  exclusively  to  the  security  of  the  accused  ;  and  viewing  it 
under  this  aspect,  the  mind  does  not  easily  reconcile  itself  to  the 
notion  that  its  spirit  would  be  violated  by  granting  to  a  man 
already  convicted,  and  at  his  request,  another  chance  for  his 
life. 

The  question  whether  when  in  a  capital  case  the  jury  have  been 
discharged  by  the  court,  from  necessity  before  verdict,  the  accused 
can  be  again  put  upon  his  trial,  has  been  diflerently  decided  by  the 
courts  of  the  several  states.  See  the  case  of  The  United  States  v. 
Oibert  et  a/.,  (2  Sumner,  19,)  where  the  cases  on  this  point  are 
collected  and  commented  on  by  Mr.  Justice  Story.  But  the  ques- 
tion may  be  considered  as  put  at  rest  in  the  courts  of  the  United 


OF  THK  PRACTICE  IN  CRIMINAL  CASES.  43 1 

States  by  the  decision  of  the  Supreme  Court  o(  the  United  States 
in  the  case  of  The  United  States  v.  Perez^  9  Wheat.  579,  in  which 
it  was  decided  that  courts  have  a  discretionary  power  even  in 
capital  cases,  (to  be  exercised  however  with  great  caution  and 
reserve,)  to  discharge  the  jury  from  giving  a  verdict,  and  that  the 
prisoner  may  be  tried  again  for  the  same  offence  after  the  exercise 
of  this  power. 


CHAPTER  VI. 

JUDGMENT   AND   EXECUTION. 

Attainder.'\  By  section  3,  of  article  3,  of  the  constitutioD  of  the 
United  States  it  is  declared  that  **  The  Congress  shall  have  power 
to  declare  the  punishment  of  treason  ;  but  no  attainder  of  treason 
shall  work  corruption  of  blood,  or  forfeiture,  except  during  the  life 
of  the  person  attainted." 

By  the  crimes  act  of  April  30, 1790,  (L.  U.  S.  vol.  2,  p.  92,  sec- 
tion 24,)  it  is  enacted,  "  that  no  conviction  or  judgment  for  any 
of  the  offences  aforesaid,  [one  of  which  is  treason,]  shall  work  cor- 
ruption of  blood,  or  any  forfeiture  of  estate. 

Benefit  of  Clergy.']  By  the  thirtieth  section  of  the  same  act  it 
is  enacted  '*  that  the  benefit  of  clergy  shall  not  be  used  or  allowed, 
upon  conviction  of  any  crime,  for  which,  by  any  statute  of  the 
United  States,  the  punishment  is  or  shall  be  declared  to  be  death.'' 

Punishment  of  Death  how  inflicted,  4*c.]  By  section  thirty-second 
of  the  same  act  it  is  provided  *'  that  the  manner  of  inflicting  the 
punishment  of  death,  shall  be  by  hanging  the  person  convicted  by 
the  neck  until  dead.** 

The  fourth  section  of  the  same  act  provides  **  that  the  court  be- 
fore whom  any  person  shall  be  convicted  of  the  crime  of  murder, 
for  which  he  or  she  shall  be  sentenced  to  sufler  death,  may,  at  their 
discretion,  add  to  the  judgment,  that  the  body  of  such  ofiender 
shall  be  delivered  to  a  surgeon  for  dissection :  and  the  marshal  who 
is  to  cause  such  sentence  to  be  executed,  shall  accordingly  deliver 
the  body  of  such  oflender,  after  execution  done  to  such  surgeon  as 
the  court  shall  direct,  for  the  purpose  aforesaid ;  Provided^  that 
such  surgeon,  or  some  other  person  by  him  appointed  for  the  pur- 
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pose,  shall  attend  to  receive  and  take  away  the  dead  body  at  the 
linae  of  the  execution  of  such  offender." 

The  next  section  inflicts  a  fine  of  one  hundred  dollars,  and  im- 
prisonment for  a  term  not  exceeding  twelve  months,  for  rescuing  or 
attempting  to  rescue  the  body  during  its  conveyance  to  the  place 
of  dissection,  or  from  the  house  of  the  surgeon. 

Whipping— PilloryJ]  By  the  act  of  February  28,  1839,  (vol.  9, 
p.  962,  §  5,)  it  is  enacted,  "  that  the  punishment  of  whipping  and 
the  punishment  of  standing  in  the  pillory,  so  far  as  they  now  are 
provided  for  by  the  laws  of  the  United  States,  be  and  the  same 
are  hereby  abolished." 

Place  of  Imprisonment.]  By  the  act  of  March  3,  1826,  (ch.  67, 
§  15,)  it  is  enacted  ''  that  in  every  case  where  any  criminal  con- 
victed of  any  offence  against  the  United  States  shall  be  sentenced 
to  imprisonment  and  confinement  to  hard  labor,  it  shall  be  lawful 
for  the  court  by  which  the  sentence  is  passed,  to  order  the  same 
to  be  executed  in  any  state  prison,  or  penitentiary  within  the  dis- 
trict where  such  court  is  holden  ;  the  use  of  which  prison  or  peni- 
tentiary may  be  allowed  or  granted  by  the  legislature  of  such  state 
for  such  purposes ;  and  the  expenses  attendant  upon  the  execution 
of  such  sentence,  shall  be  paid  by  the  United  States.*^ 

And  by  the  act  of  March  3d,  1835,  (vol.  9,  p.  238,  §  5,)  it  is 
provided,"  that  whenever  any  person  shall  be  convicted  of  any  of- 
fence against  the  United  States  which  is  punishable  by  fine  and 
imprisonment,  or  by  either,  it  shall  be  lawful  for  the  court  by 
which  the  sentence  is  passed,  to  order  the  sentence  to  be  executed 
in  any  house  of  correction,  or  house  of  reformation  for  juvenile 
delinquents,  within  the  state  or  district  where  such  court  is  holden, 
the  use  of  which  shall  be  allowed  and  authorized  by  the  legislature 
of  the  state  for  such  purpose.  And  the  expenses  attendant  on  the 
execution  of  such  sentence  shall  be  paid  by  the  United  States." 
See  ante,  124,  «  Jaffa.*' 

Imprisoned  Convicts,  how  treated."]  By  the  act  of  June  30, 1834, 
(vol.  9,  p.  142,)  it  is  enacted  "  that  whenever  any  criminal  con- 
victed of  any  oflfence  against  the  United  States  shall  be  imprisoned 
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in  pursuance  of  such  conviction,  and  of  the  sentence  thereupon,  in 
the  prison  or  penitentiary  of  any  state  or  territory,  such  criminal 
shall  in  all  respects  be  subject  to  the  same  discipline  and  treatment 
as  convicts  sentenced  by  the  courts  of  the  state  or  territory  in 
which  such  prison  or  penitentiary  is  situated ;  and  while  confined 
therein  shall  be  also  exclusively  under  the  control  of  the  officers 
having  charge  of  the  same,  under  the  laws  of  said  state  or  ter- 
ritory.** 


PART    V. 

OF  THE  PRACTICE  OF  THE  SUPREME  AND  CIR- 
CUIT COURTS  OF  THE  UNITED  STATES  IN  THE 
EXERCISE  OF  THEIR  APPELLATE  JURISDIC- 
TION IN  ACTIONS  AT  LAW,  BY  WRIT  OF 
ERROR,  AND  OF  THE  SUPREME  COURT,  UPON 
CERTIFICATE  OF  DISAGREEMENT  BETWEEN 
THE  JUDGES  OF  THE  CIRCUIT  COURT. 


CHAPTER    I. 


OF  THE  PROCEEDINGS  BY  WRIT  OF  ERROR,  FROM 
THE  COMMENCEMENT  THEREOF  TO  THE  RETURN 
OF  THE  WRIT,  INCLUSIVE. 


SECTION   I. 


OF   THE   WRTT    OENBRALLT. 

Within  what  time  to  be  brought,"]  Writs  of  error  shall  not  be 
brought  in  any  court  of  the  United  States  but  within  Jive  years 
after  rendering  the  judgment  complained  of;  or  in  case  the  per- 
son entitled  to  such  writ  of  error  be  nn  inhniffeme  covert^  non 
compos  mentis^  or  imprisoned,  then  within  five  years  exclusive 
of  such  disability.  Act  of  24th  September,  1789,  vol.  2,  p.  56. 
§  22. 
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To  and  from  what  courts-^in  what  cases — and  for  what  errors 
and  defects  a  writ  of  error  lies,]  Nearly  all  that  pertains  to  these 
particulars,  and  which  falls  within  the  design  of  this  work,  has 
already  been  stated  in  treating  of  the  appellate  jurisdiction  of  the 
Supreme  Court,  and  of  the  Circuit  Courts.  There  are  however,  a 
few  additional  legislative  provisions  and  judicial  decisions  which 
it  is  proper  to  notice  in  this  place. 

By  the  22d  section  of  the  judicial  act,  (vol.  2,  p.  56,)  giving  a 
writ  of  error  from  the  Circuit  and  District  Courts,  it  is  declared, 
that  there  shall  be  no  reversal  on  such  writ  of  error,  for  error  in 
ruling  any  plea  in  abatement,  other  than  a  plea  to  the  jurisdiction 
of  the  court,  or  for  error  in  fact  (a)  And  by  the  32d  section  of  the 
same  act,  it  is  enacted,  that  no  judgment  shall  be  reversed  for  any 
defect  or  want  of  form,  but  the  courts  shall  proceed  to  give  judg- 
ment according  as  the  right  of  the  case,  and  matter  in  law 
shall  appear  to  them,  except  in  those  cases  only  in  which  advan* 
tage  shall  be  taken  of  such  defect  and  want  of  form  by  special 
demurrer.  With  this  exception,  therefore,  it  may  in  general  be 
said  that  a  writ  of  error  can  only  be  maintained  in  the  courts 
of  the  United  States  upon  final  judgments,(&)  for  some  error  in 
law  in  matter  of  substance.  These  errors  are  either  apparent 
upon  the  face  of  the  record,  or  verified  by  certiorari,  upon  an 
allegation  of  diminution;  or,  as  most  frequently  happens  are  pre- 
sented by  a  bill  of  exceptions  accompanying  the  record. 

In  the  application  of  the  general  rule  above  stated,  as  to  what 
constitutes  error  for  which  a  writ  of  error  will  lie,  numerous  de- 

(a)  Neither  does  a  writ  of  error  lie  to  the  excheqaer  chamber  or  hoose  of  lords 
ia  England,  for  error  in  fact.  1  Archb.  Ft,  21S.  Bat  for  an  error  of  this  descrip- 
tion, as  where  the  party  being  under  age  appears  by  attorney,  or  was  a  married  wo- 
man  at  the  commencement  of  the  sait,  a  writ  of  error  coram  nobU,  as  it  k  there 
called,  lies  in  the  same  court.  lb.  The  question,  whether  in  those  states,  (as  in 
New-Tork,)  where  this  remedy  exist  in  the  state  courts,  it  may  be  resorted  to  m  the 
national  courts,  does  not  appear  from  any  reported  case  to  have  arisen. 

(b)  According  to  the  express  terms  of  the  judicial  act,  a  writ  of  error  can  be  broaght 
only  on ^fiaZ  judgments;  and  in  treating  of  the  appellate  jurisdiction  of  the  Supreme 
Court,  several  decisions  in  that  court  were  cited  tending  to  define  the  nature  of  such 
judgments  as  contra-distinguished  from  those  not  final.  It  is  worthy  of  remark, 
however,  that  this  limitation  is  only  in  accordance  with  the  laws  of  England,  (1 

.  Archb.  Pr.  308,)  and  that  the  decisions  of  the  English  courts  in  reference  to  it  may 
therefore  be  profitably  consulted  here. 
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cisions  have  been  made  by  the  Supreme  Court  But»  with  the 
exception  of  such  as  relate  to  the  amount  in  controversy,  and 
which  have  already  been  noticed,(a)  generally  speaking,  they  arc, 
or  at  least  were  intended  to  be  in  conformity  with  the  rules  and 
principles  of  the  common  law ;  there  being  little  in  the  acts  of 
Congress  regulating  the  subject,  rendering  these  rules  and  princi- 
ples inapplicable.  It  would,  therefore,  be  foreign  from  the  design 
of  this  work  fully  to  notice  these  decisions. 

The  following,  however,  are  among  the  points  settled. 

A  writ  of  error  will  lie,  as  we  have  already  seen,  upon  the 
ground  of  want  of  jurisdiction  in  the  court  below ;  and  that,  even 
at  the  suit  of  the  plaintiff  below.  See  ante^  p.  227,  and  the  cases 
there  cited.  When  the  question  upon  the  writ  of  error  arises 
upon  an  exception  to  the  decision  of  the  court  below,  upon  the  ad- 
missibility of  testimony,  the  party  excepting  will,  it  seems,  be  con- 
fined to  the  specific  ground  of  objection  urged  at  the  trial ;  and 
where  the  purpose  for  which  the  evidence  is  offered  is  specifically 
avowed,  the  court  will  not  look  at  it  in  any  other  point  of  view, 
or  inquire  whether  it  might  not  be  proper  for  some  other  purpose. 
11  Wheat.  199,209. 

A  writ  of  error  will  not,  in  general,  lie  for  an  alledged  error  in 
deciding  upon  an  application  addressed  to  the  discretion  of  the 
court ;  and  therefore  the  refusal  of  a  court  to  grant  a  new  trial  is 
not  a  ground  for  a  writ  of  error.  5  Cranch,  II.  lb.  280.  Nor 
a  refusal  to  reinstate  a  cause  upon  motion  after  a  rule  for  its  dis- 
missal. 7  Cranch,  152.(&)  So,  it  being  a  matter  of  discretion 
whether  the  court  will  compel  a  party  to  join  in  a  demurrer  to 

(a)  Ante  p.  29,  et  teq, 

(6)  In  this  case  the  Supreme  Court  havingr  determined  that  error  would  not  lie. 
It  became  a  question  whether  the  writ  of  error  ought  to  be  dismissed  or  the  judg- 
ment below  affirmed.  Upon  consideration,  the  opinion  of  the  court  was,  that  the 
judgment  should  be  affirmed.  **  The  writ  of  error,^  say  the  court,  *<  is  to  the  judg- 
ment  generally.  The  refusal  to  reinstate  the  cause  being  no  error  in  law,  the  court 
can  see  no  error  in  the  principal  judgment.  But  see  4  Wheat.  73.  9  Wheat.  57H, 
and  many  other  cases  in  which  the  writ  of  error  was  dismissed;  not  for  want  of  ju- 
risdiction of  the  cause,  but  upon  the  ground  that  the  error  complained  of  was  not  the 
subject  of  a  writ  of  error.  The  term  dismiss,  as  thus  applied,  seems  to  Lave  been 
substituted  by  the  Supreme  Court  for  that  of  quashf  as  used  in  England  and  in 
New- York,  and  formerly  by  the  Supreme  Court  itself.     See  4  Dall.  13.    lb.  23. 
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evidence,  the  refusal  of  the  court  to  do  so,  is  not,  it  seems,  in  any 
case,  the  subject  of  revision  upon  a  writ  of  error.  7  Cranch,  565. 
A  writ  of  error  will  not  lie  upon  a  judgment  of  nonsuit,  where  the 
plaintiff  submits  to  a  nonsuit.  4  Wheat.  78.  But  when  a  peremp- 
tory judgment  of  nonsuit  is  granted  at  the  instance  of  the  defend- 
ant, and  against  the  will  of  the  plaintiff,  a  writ  of  error  lies ;  the 
courts  of  the  United  States  having  no  authority  to  order  such 
nonsuit.  See  ante,  p.  275,  and  1  Peters,  469.  Error  will  not  lie 
to  reverse  a  decision  upon  an  application  for  leave  to  amend.  6 
Cranch,  206.  9  Wheat.  576.  11  Wheat.  280.  1  Mason,  158. 
The  issue  of  nul  tiel  record  being  an  issue  of  fact,  although 
triable  by  the  court,  it  has  been  held  that  no  writ  of  error  there- 
fore lies  from  a  judgment  thereon.    2  Mason,  22. 

Most  of  the  foregoing  remarks,  it  will  be  perceived,  relate  ex- 
clusively to  writs  of  error  from  the  national  courts.  The  appel- 
late jurisdiction  of  the  Supreme  Court  of  the  United  States  over 
the  decisions  of  the  state  courts  is,  as  we  have  seen,  very  limited  ; 
being  restricted  to  the  re-examination  of  a  few  specified  questions, 
depending  upon  the  constitution,  laws,  and  treaties  of  the  United 
States,  and  decided  in  a  particular  manner,  in  the  state  courts  of 
the  last  resort.  It  is  therefore  a  jurisdiction  sui  generis  in  its  cha- 
racter, growing  out  of  the  peculiar  structure  of  our  civil  institu- 
tions, and  governed  in  almost  all  respects,  relating  as  well  to  the 
mode  of  its  exercise  as  to  its  extent,  exclusively  by  the  laws  of 
the  United  States.  Almost  every  question  relative  to  it  and  fall- 
ing within  the  design  of  this  treatise,  is  therefore  virtually  a  ques- 
tion of  jurisdiction  ;  and  in  treating  of  this  branch  of  the  appellate 
jurisdiction  of  the  Supreme  Court,  the  decisions  relating  especially 
to  it,  have  already  been  stated. 

Decrees  in  equity  as  well  as  judgments  at  law  pronounced  in 
the  state  courts,  it  will  be  recollected,  are  to  be  removed  for  re- 
examination in  the  Supreme  Court  of  the  United  States,  by  writ 
of  error^  the  judicial  act  providing  no  other  means  of  removal  to 
the  Supreme  Court,  from  any  court  in  any  case,  and  the  act  of 
1803,  giving  an  appeal  from  decrees  in  equity,  &c.  in  the  Circuit 
Courts  oi  the  United  States,  not  extending  to  the  state  courts.(a) 

(a)  See  ante,  p.  14. 


COURTS  ON  WRITS  OF  ERROR.  439 

Whence  U  uiuesJl  In  the  courts  of  the  United  States  the  writ 
of  error  always  issues  from  the  appellate  court  in  which  the  judg* 
ment  complained  of  is  to  be  re-examined.  This  is  true  without 
any  qualification  concerning  writs  of  error  from  the  District  to  the 
Circuit  Courts ;  but  requires  explanation  as  it  respects  writs  of 
error  to  the  Supreme  Court.  It  having  been  found  inconvenient, 
(as  it  was  originally  necessary  to  do, (a)  under  the  provisions  of 
the  judicial  act,)  to  apply  to  the  clerk  of  the  Supreme  Court  for 
the  writ,  to  be  used  in  remote  parts  of  the  Union,  it  was,  by  the 
act  of  May  8,  17D2,  (vol.  2,  p.  299,  §  9,)  made  the  duty  of  the 
clerk  of  the  Supreme  Court  "  forthwith  to  transmit  to  the  clerks 
of  the  several  Circuit  Courts,  the  form  of  a  writ  of  error,  to  be 
approved  by  any  two  of  the  judges  of  the  Supreme  Court,"  and 
it  is  declared,  that  it  shall  thenceforth  ''  be  lawful  for  the  clerks  of 
the  said  Circuit  Courts  to  issue  writs  of  error  agreeably  to  such 
forms  as  nearly  as  the  case  may  admit,  under  the  seal  of  said  Cir- 
cuit Courts,  returnable  to  the  Supreme  Court,  in  the  same  manner 
as  the  clerk  of  the  Supreme  Court  may  issue  such  writs,  in  pur- 
auancc  of  the  act  entitled  "  An  act  to  establish  the  judicial  courts 
of  the  United  States." 

So  that  in  fact,  all  writs  of  error,  whether  to  the  Supreme 
Court  or  to  a  Circuit  Court,  are  obtained  at  the  offices  of  the  clerks 
of  the  Circuit  Courts,  and  are  signed  and  sealed  by  them.  But 
when  prosecuted  in  the  Supreme  Court  they  are  nevertheless 
tested  and  made  returnable  in  that  court,  and  may  therefore  be 
said  in  effect  to  issue  from  it. 

To  what  court  directed.]  For  the  revision  of  a  judgment  of  one 
of  the  inferior  courts  of  the  United  States,  the  writ  of  error  must 
of  course  be  directed  to  the  court  in  which  the  judgment  com* 
plained  of  was  rendered ;  but,  although  a  writ  of  error  lies  from 
the  final  judgment  or  decree  only  of  the  highest  court  of  the  state, 
10  which  a  decision  could  be  had,  yet  it  may  be  directed  to  any 
court  in  which  the  record  or  judgment  on  which  it  is  to  act,  may 
be  found ;  and  if  the  record  has  been  remitted  by  the  highest  court 

(a)  See  3  Dall.  401. 
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to  another  court  of  the  state,  it  may  be  brought  by  writ  of  error 
from  that  court.    Oebton  et  al,  v.  Hoyt^  3  Wheat.  246. 

Style — test  and  return  day  of  the  writ,']  The  writ  of  error, 
like  all  other  process  in  the  courts  of  the  United  States,  runs  in 
the  name  of  the  President  of  the  United  States. 

Like  all  other  writs  issuing  from  the  Supreme  Court,  or  a  Cir- 
cuit Court,  writs  of  error  must  be  tested  in  the  name  of  the  chief 
justice  of  the  Supreme  Court,  or,  (if  that  office  is  vacant,)  in  the 
name  of  the  associate  justice  next  in  precedence. 

With  regard  to  the  test  and  return  day,  the  laws  of  the  United 
States  are  silent,  nor  is  there  in  the  Supreme  Court  any  rule  upon 
the  subject.  In  treating  of  the  practice  of  this  court  in  the  exer- 
cise of  its  original  jurisdiction,  however,  I  have  ventured  to  assert 
that  its  process  may  be  tested  and  made  returnable  on  any  day 
of  the  January  term,  (commencing  on  the  second  Monday  of  that 
month,)  according  to  the  time  when  it  is  issued.  In  the  early 
case  of  Hamilton  v.  Moore,  3  Dall.  371,  a  writ  of  error  was  **  non- 
prossed," on  account  of  irregularity  in  the  test  and  return :  but 
from  the  obvious  confusion  of  dates  which  occur  in  the  report,  it 
is  not  easy  to  understand  the  circumstances  of  the  case.  It  ia 
inferable,  however,  that  it  was  tested  in  vacation,  and  that  a  term 
had  intervened  before  the  return.  But  in  the  case  of  Blackwett  v. 
Patten^  7  Cranch,  277,  the  court  refused  to  dismiss  or  quash  a 
writ  of  error  on  the  ground  of  irregularity  in  the  test,  which  though 
issued  after  the  August  term,(a)  was  tested  of  the  term  preceding. 
The  test  and  return  days  in  the  several  Circuit  Courts  depend 
upon  local  usage  and  the  rules  of  court.  For  the  rules  of  the  na- 
tional courts  in  New- York,  applicable  to  aU  process  from  these 
courts,  see  ante,  p.  200.  [For  the  form  of  the  writ,  see  Appendix, 
"  Practical  Forms.'*] 

In  what  cases  amendable.]  At  common  law  writs  of  error  were 
not  amendable.  1  Archb.  Pr.  214.  But  by  statute  in  England, 
(5  (Jeo.  1,)  all  writs  of  error  wherein  there  shall  be  any  variance 

(a)  A  ■ewton  of  the  Supreme  Court  wu  formerly  requited  to  be  held  in  Augost. 
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from  the  original  record,  or  other  defect,  may  and  shall  be  amen- 
ded and  made  agreeable  to  such  record,  by  the  respective  courts 
where  such  writs  of  error  shall  be  made  returnable.  lb.  The 
32d  section  of  the  judicial  act,  (vol.  2,  p.  56,) (a)  though  writs  of 
error  are  not  therein  expressly  named,  is  understood  to  confer 
upon  the  courts  of  the  United  States  a  similar  authority.  This 
power  has  been  liberally  exercised;  and  perhaps  it  is  not  unsafe 
to  say,  that^Jeave  to  amend  will  always  be  granted  where  there 
18  any  thing  to  amend  by.  4  Dallas,  12.  lb.  22.  7  Cranch, 
277. 

Writ  not  abated  by  the  death  of  a  partyJ]  The  provisions  of 
the  3l8t  section  of  the  judicial  act,  (vol.  2,  p.  56,)  against  the 
abatement  of  suits  by  the  death  of  either  party,  though  applicable 
to  suits  in  error  as  well  as  original  suits,  extend,  as  we  have  seen (6) 
only  to  personal  actions.  But  so  far  as  proceedings  in  error  in 
the  Supreme  Court  are  concerned,  the  court  has  felt  itself  autho- 
rized virtually  to  apply  these  provisions  to  real  actions  also ;  and 
have  adopted  a  general  mle  declaring  such  to  be  the  practice  of 
the  court.  Appendix,  Rule  28,  S.  C.  U.  S.  And  see  6  Wheat. 
260,  where  the  propriety  of  this  rule  was  first  discussed  and  sanc- 
tioned. 

When  either  party  dies  after  the  commencement  of  the  term, 
and  before  judgment,  the  court  will  order  the  judgment  to  be 
entered  nunc  pro  tunc^  as  of  the  first  day  of  the  term.  2  Peters, 
481.    3  Peters,  411. 

<«)  And  see  ante,  p.  290. 
(h)  Ante,  p.  292. 
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SECTION  n. 

Of  the  mode  of  suing  out  and  serving  the  writ,  and  of  its  effect  a» 

a  supersedeas. 

In  order  to  a  dear  understanding  of  these  particalars,  it  is  ne- 
cessary to  attend  to  the  precise  language  of  the  acts  of  Congress 
touching  them. 

By  the  22d  section  of  the  judicial  act  of  24th  September,  1789, 
(vol.  2,  p.  56,)  it  is  enacted,  "that  final  decrees  and  judgments,  in 
civil  actions  in  a  District  Court,  where  the  matter  in  dispute  ex- 
ceeds the  sum  or  value  of  fifty  dollars,  exclusive  of  costs,  may  be 
re-examined  and  reversed,  or  affirmed,  in  a  Circuit  Court  holden 
in  the  same  district,  upon  a  writ  of  error,  whereto  shallhe annexed 
and  returned  therewith,  at  the  day  and  place  therein  mentioned,  an 
authenticated  transcript  and  assignment  of  errors,  and  prayer  for 
reversal,  with  a  citation  to  the  adverse  parly,  signed  by  the  judge 
of  such  District  Court,  or  a  justice  of  the  Supreme  Court,  ike  ad- 
verse party  having  at  least  twenty  days  notice.  And  upon  a  like 
process  may  final  judgments  and  decrees  in  civil  actions,  and  suits 
in  equity,  in  a  Circuit  Court,  brought  there  by  original  process,  or 
removed  there  from  the  courts  of  the  several  states,  or  removed 
there  by  appeal  from  a  District  Court,  where  the  matter  in  dispute 
exceeds  the  sum  or  value  of  two  thousand  dollars,  exclusive  of 
costs,  be  re-examined  and  reversed  or  aflSrmed,  in  the  Supreme 
Court,  the  citation  being  in  such  case  signed  by  a  judge  of  such 
Circuit  Court,  or  justice  of  the  Supreme  Court,  and  the  adverse 
party  having  at  least  thirty  days  notice.  And  every  justice  or 
judge,  signing  a  citation,  on  any  writ  of  error  as  aforesaid  shall 
take  good  and  sufficient  security  that  the  plaintiff  in  error  shall 
prosecute  his  writ  to  effect,  and  answer  all  damages  and  costs,  if 
he  fails  to  make  his  plea  good.^ 

By  the  23d  section  of  the  same  act  it  is  enacted  as  follows, 
**  that  a  writ  of  error  as  aforesaid  shall  be  a  supersedeas  and  stay 
of  execution,  in  cases  only  where  the  writ  of  error  is  served 
by  a  copy  thereof  being  lodged  for  the  adverse  party  in  the  clerk's 
office  where  the  record  remains,  within  ten  days,  Sundays  exclusive. 
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after  rendering  the  judgment  or  passing  the  decree  complained  of. 
Until  the  expiration  of  which  term  of  ten  days,  executions  shall 
not  issue  in  any  case  whore  a  writ  of  error  may  be  a  supersedeas  ; 
and  where,  upon  such  writ  of  error,  the  Supreme  or  a  Circuit 
Court  shall  affirm  a  judgment  or  decree,  they  shall  adjudg3  or  de- 
cree 10  the  respondent  in  error,  just  damages  for  his  delay,  and 
single  or  double  costs^  at  their  discretion.** 

The  25th  section  of  the  same  act,  which  gives  the  writ  of  error 
from  the  state  courts,  provides,  that  a  final  judgment  or  decree  in 
such  courts,  in  the  cases  therein  specified,  *'  may  be  re-examined 
and  reversed  or  affirmed  in  the  Supreme  Court  of  the  United 
States,  upon  a  writ  of  error,  the  citation  being  signed  by  the  chief 
justice,  or  judge  or  chancellor  of  the  court,  rendering  or  passing 
the  judgment  or  decree  complained  of  or  by  a  justice  of  the  Su' 
preme  Court  of  the  United  States,  in  the  same  manner,  and  under 
the  same  regulations,  and  the  writ  of  error  shall  have  the  same 
effect^  as  if  the  judgment  or  decree  complained  of  had  been  ren- 
dered  or  passed  in  a  Circuit  Court,** 

The  only  remaining  legislative  provision  which  requires  to  be 
noticed  in  this  place,  is  the  act  of  12th  December,  1794,  (vol.  2,  p. 
p.  452,)  relative  to  the  amount  of  the  security  required  by  the  22d 
section  of  the  judicial  act.  After  a  recital  of  the  provisions  of 
this  section,  relative  to  such  security,  and  of  the  fact  that  doubts 
had  arisen  as  to  the  extent  of  the  security  to,  be  required  in  certain 
cases,  it  enacts,  **  that  the  security  to  be  required  and  taken  on  the 
signing  of  a  citation  on  any  writ  of  error  which  shall  not  be  a  su- 
persedeas, and  stay  of  execution,  shall  be  only  to  such  an  amount 
as,  in  the  opinion  of  the  justice,  or  judge  taking  the  same,  shall  be 
sufficient  to  answer  all  such  costs  as,  upon  an  affirmance  of  their 
judgment  or  decree,  may  be  judged  or  decreed  to  the  respondent  in 
error.'* 

Upon  a  compliance  by  the  party  with  the  preliminary  require- 
ments above  mentioned,  he  becomes  entitled  to  a  writ  of  error  as  a 
matter  of  right.  The  writ  may  be  made  out  by  the  attorney  for 
the  plaintiff  in  error,  or,  as  the  act  of  8th  May,  1792,  cited  ante,  p. 
439,  seems  to  contemplate,  may  be  obtained  from  the  clerk  of  a 
,  Circuit  Court. 

A  "  citation,**  (which  is  nothing  more  than  a  formal  notice  to 
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the  defendant  in  error,)  is  then  to  be  drawn  up  for  the  signature  of 
the  judge  to  whom  it  is  intended  to  apply  for  that  purpose.  [For 
the  form  of  the  citation,  see  Appendix, "  Practical  Forms,"  Writs 
of  Error.'] 

The  **  security"  required  by  the  act  is  a  bond  executed  by  the 
plaintiff  in  error,  with  sufficient  sureties  to  the  defendant  in  error^ 
with  a  condition  that  the  plaintiff  in  error  will  prosecute  his  writ 
to  efiect  and  answer  to  the  defendant  in  error  all  damages  and 
costs,  if  he  fails  to  make  good  his  plea.  [For  the  form  of  the  bond, 
see  Appendix,  "  Practical  Forms.**]  The  act  requires  '*  good  and 
sufficient  security.**  The  rules  of  the  Supreme  Court  are  silent 
upon  this  point.  It  may  however  be  said  in  general,  that  the  se- 
curity must  be  such  as  is  satisfactory  to  the  judge  to  whom  it  is 
presented.  Where  the  surety  or  sureties  are  unknown  to  the  judge* 
It  is,  of  course,  incumbent  upon  the  party  to  satisfy  him  of  their 
sufficiency.  As  it  regards  the  amount  of  the  security  to  be  given* 
or,  in  other  words,  of  the  penalty  of  the  bond,  we  have  seen,  that 
when  the  writ  of  error  is  not  sued  out  in  season  to  render  it  a  su* 
persedeas,  it  need  only  be  sufficient  to  cover  all  such  cosf>,  as  upon 
affirmance,  may  be  awarded  to  the  defendant  in  error. 

But  when  the  writ  is  sued  out  and  served  within  ten  days,  Sun- 
days exclusive,  after  judgment,  so  as  to  make  it  a  supersedeas,  the 
penalty  of  the  bond  must  be  in  a  sufficient  sum  to  secure  the 
amount  depending  upon  the  decision  of  the  appellate  court,  viz. 
the  amount  recovered  against  the  plaintiff  in  error  in  the  court  be- 
low, whether  debt  or  damages  and  costs,  or  costs  only,  together 
with  costs  and  such  damages  as  may  be  adj^udged  againat  him» 
should  he  fail,  in  the  appellate  court.  Cartlet  v.  Brodie^  9  Wheat. 
553.  And  therefore,  where  the  bond  was  in  a  small  sum  to  re- 
spond the  damages  and  costs  which  might  be  adjudged  in  the  Su- 
preme Court,  it  was  upon  motion  ordered,  that  the  cause  stand 
dismissed,  unless  the  plaintiff  in  error  should  file  sufficient  security 
within  thirty  days  after  the  rising  of  the  court.  lb.  But  the  ob- 
jection to  the  sufficiency  of  the  security  ought  to  be  taken  by  way 
of  preliminary  motion  to  dismiss  the  writ  of  error  for  irregularity ; 
and  it  is  too  late  to  object  at  the  argument  upon  the  merits.  Man-- 
deville  et  ah  v.  Riggs,  2  Peters,  482. 

When  tlie  bond  is  satisfactory  to  the  judge,  he  will  indorse  his 
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approval  upon  it.  As  to  the  particular  judges  by  whom  in  any 
given  case*  the  citation  may  be  signed,  the  act  will  be  found  suf- 
ficiently explicit.  When  the  writ  of  error  is  prosecuted  from  a 
District  Court  to  a  Circuit  Court,  or  from  a  Circuit  Court  to  the 
Supreme  Court,  the  citation  may,  it  is  apprehended,  be  signed  by 
any  judge  of  the  Supreme  Court,  as  well  as  by  the  judge  of  the 
District  Court,  in  the  first  instance,  and  by  one  of  the  judges  of  the 
Circuit  Court,  in  the  second  instance,  to  which  it  is  directed. 
When  it  is  from  the  Supreme  Court  to  a  District  Court  possessing 
the  original  jurisdiction  of  a  Circuit  Court,  the  citation  may  be 
signed  by  any  judge  of  the  Supreme  Court,  and  perhaps  also  by 
the  judge  of  such  District  Court.  When  the  writ  of  error  is 
from  a  state  court,  the  citation  may  be  signed  by  the  presiding 
judge  of  the  court  to  which  it  is  directed,  or  by  any  justice  of  the 
Supreme  Court.  It  is  usual,  in  imitation  of  the  English  practice, 
also  to  have  the  writ  of  error  allowed  by  the  judge.  But  the  act 
does  not  in  terms  require  it,  nor  is  there  any  rule  in  the  Supreme 
Court  requiring  it ;  and  no  formal  allowance,  beyond  what  is  im- 
plied by  the  approval  of  the  security  ofiered,  and  the  signing  of  the 
citation  is  believed  to  be  necessary,  in  any  case,  unless  it  is  made 
flo  by  rule  or  established  usage  in  the  particular  Circuit  Court  to 
which  it  is  returnable. 

Service  of  the  WriL']  After  filing  the  bond  and  getting  the  writ 
of  error  sealed,  the  next  step  to  be  taken  on  the  part  of  the  plain- 
tiff in  error,  is  to  "  serve"^  the  writ,  by  lodging  a  •*  copy**  thereof 
for  the  adverse  party  in  the  clerk's  office  where  the  record  re- 
mains, and  in  order  to  render  the  writ  of  error  a  supersedeas,  such 
service  must,  as  we  have  seen,  be  made  within  ten  days,  Sundays 
exclusive,  after  judgment.  The  reason  for  requiring  this  mode  of 
service  does  not  appear  to  be  obvious.  The  chief  design  of  the 
23d  section,  by  which  it  is  prescribed,  seems  to  have  been  to  regu- 
late the  operation  of  the  writ  of  error  as  a  supersedeas  ;  and  it  is 
doubtless  proper  that  the  successful  party,  whose  right  to  sue  out 
execution  is  absolutely  suspended  for  eleven  or  twelve  days,  in 
order  to  afford  time  to  the  adverse  party  to  bring  a  writ  of  error, 
should  be  apprised,  on  or  before  the  expiration  of  this  period,  that 
a  writ  of  error  has  been  sued  out*  if  the  fact  is  so  ;  and  it  might 
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well  have  been  considered  unreasonable  to  require  the  personal 
service  of  a  notice  for  this  purpose ;  but  as  it  was  deemed  suflScientt 
(probably  upon  the  ground  that  the  party  is  supposed  to  resort  to 
the  clerk's  office,  for  bis  execution,)  to  require  the  evidence  that  a 
writ  of  error  had  been  brought  to  be  lodged  in  the  clerk's  office,  it 
is  not  easy  to  be  perceived  why  the  filing  of  the  writ  itself,  (and  it 
must  of  course  always  be  filed,)  within  the  time  required,  would 
not  be  equally  efifectual.  Congress  having  however  thought  pro- 
per to  require  this  formality,  it  is  incumbent  upon  the  attorney  for 
the  plaintiff  in  error  to  observe  it.  He  must  therefore,  In  every 
case,  make  out  and  lodge  in  the  clerk's  office,  a  copy  of  the  writ ; 
which  copy  should  have  an  appropriate  endorsement,  expressive  of 
its  object ;  as  for  example,  A,  B.  v.  C  D,  Copy  of  a  writ  of 
error,  lodged  in  pursuance  of  the  statute  of  the  United  Stales  in 
such  case  made  ar^d provided, for  the  above  named  C  D.  defendant 
in  error.     E.  F.  Attorney  for  the  plaintiff  in  error. 

But  although,  as  has  already  been  stated,  this  formality  is  oper- 
ative in  rendering  the  writ  of  error  a  supersedeas  only  where  it  is 
performed  within  the  ten  days,  Sundays  exclusive,  after  judgment, 
yet  it  is  sufficient,  except  for  this  purpose,  if  the  copy  is  served  at 
any  time  before  the  return  day  of  the  writ.  Wood  v.  Lide,  4 
C  ranch,  180. 

Service  of  the  Citation.]  The  22d  section  of  the  judicial  act,  as 
we  have  seen,  speaks  of  a  "  notice^  to  the  defendant  in  error,  of 
thirty  days,  when  the  writ  of  error  is  prosecuted  in  the  Supreme 
Court,  and  of  twenty  days  when  it  is  prosecuted  in  a  Circuit  Court : 
that  is,  a  notice  of  thirty  days  in  the  one  court,  and  of  twenty  days 
in  the  other,  before  the  cause  can  be  brought  to  argument.  This 
notice  consists  in  the  service  of  the  cilation.(a)     This  provision  of 

(a)  The  following  remarks  of  Chief  Justice  Marshall  explanatory  of  this  provision 
of  the  act,  in  the  case  of  Loyd  v.  Alexander,  1  Cranch,  365,  are  not  without  interest. 
•*  The  law,"  says  the  Chief  Justice,  ••  respecting  the  thirty  days*  notice  on  a  writ  of 
error,  and  the  ten  days  allowed  for  filing  it,  was  predicated  upon  the  existing  state 
of  things  at  the  time  of  passing  the  act ;  at  which  time  there  was  no  Circuit  C'OQrt 
whose  term  would  not  be  finished  more  than  forty  days  before  the  sitting  of  the  Su- 
preme Court.  The  times  of  the  session  of  the  courts  have  been  altered,  but  no  al- 
teration has  been  made  in  the  law  respecting  the  thirty  days'  notice,  which  makes  it 
difficult  to  form  a  rule  in  the  case.    At  present,  if  the  ciUtion  has  not  been  served 
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the  act  was  designed  for  the  convenience  of  the  defendant  in  error : 
and,  as  we  shall  see  hereafter,  has  led  to  the  adoption  of  rules  of 
practice  to  prevent  its  operating  to  produce  unnecessary  delay, 
when  it  is  the  wish  of  the  defendant  in  error  to  obtain  a  speedy  de- 
cision. The  service  of  the  citation  must,  it  is  presumed,  be  per- 
sonal on  the  party.  But  where  a  female  defendant  in  the  court 
below  marries  after  judgment  therein,  a  service  upon  the  husband 
is  sufficient.  5  Cranch,  21,  note*  When  the  writ  of  error  is 
brought  upon  a  judgment  in  favor  of  the  United  States,  the  ser- 
vice must  be  upon  the  district  attorney,  for  the  time  being,  of  the 
district  in  which  the  judgment  was  rendered.  The  original  cita- 
tion is  to  be  filed  in  the  office  of  the  clerk  of  the  court  in  which  the 
judgment  was  rendered,  and  sent  with  the  writ  of  error  to  the  ap- 
pellate court.  It  is  a  copy  therefore  which  is  to  be  served ;  but 
the  original  it  is  presumed,  ought  to  be  shown  at  the  time  of  the 
delivery  of  the  copy  ;  and  an  affidavit  of  the  service  should  be  at- 
tached to  the  original  and  filed  along  with  it.  The  writ  of  error 
may,  it  is  presumed,  be  sued  out  and  served,  and  the  defendant 
cited  to  appear,  before  judgment  is  actually  signed.  See  4  Cranch, 
180,  and  noUt  lb.  181.  This  is  in  accordance  with  the  English 
practice.  1  Archb.  Pr.  218.  Although  there  are  not  thirty  days 
remaining  between  the  time  of  serving  the  citation  and  the  com- 
mencement  of  the  next  term  of  the  Supreme  Court,  it  is,  it  seems, 
the  practice,  nevertheless,  to  make  the  citation  returnable,  (as  it  is 
termed  in  some  of  the  reported  cases,)  on  the  first  day  of  such 
term.  Welsh  v.  Mandeville  et  al,  5  Cranch,  321.  But  in  such 
case  the  cause  will  not  only  not  be' taken  up  unless  the  defendant 
in  error  appears  and  consents,  before  the  expiration  of  thirty  days 
after  the  service  of  the  citation,  {Loyd  v.  Alexander  et  al.,  I 
Cranch,  365,)  but  not  even  afterwards  during  the  same  term. 
Welsh  V.  Mandeville  et  al,  5  Cranch,  329.  Sec  also  Rule  16,  Ap- 
pendix, by  which  it  is  provided,  •*  That  where  the  writ  issues  within 
thirty  days  before  the  meeting  of  the  court,  the  defendant  is  at 
liberty  to  enter  his  appearance,  and  proceed  to  trial ;  otherwise 
the  cause  must  be  continued." 

thirty  days,  the  court  will  not  take  up  the  cause  until  the  thirty  dayt  have  expired, 
unless  the  defendant  in  error  shall  appear.** 
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SECTION   III. 

OF    THE    RETURN. 

Id  the  early  case  of  Blair  v.  Miller ^  4  Dallas,  21,  it  was  decided 
that  the  writ  of  error  must  always  be  returned  before  the  return 
day  ;  otherwise  it  became  a  nullity.  But  in  the  case  of  Wood  t. 
Zufe,  4  Cranch,  180,  in  which  a  motion  was  made  by  the  counsel 
for  the  defendant  in  error  to  dismiss  the  writ,  upon  this  ground  it 
was  held  sufficient  that  the  writ  was  served  before  the  return  day. 
**  In  the  case  cited  from  4  Dall."  say  the  court,  "  it  does  not  appear 
which  party  made  the  motion,  nor  whether  there  was  an  appear- 
ance for  the  opposite  party.  In  the  present  case  the  writ  of  error 
having  been  served  when  in  full  force,  and  the  writ  of  error  re- 
turiied,  although  not  at  the  first  term,  the  appearance  of  the  de- 
fendant in  error  has  waived  all  objections  to  the  irregularity  of  the 
return." 

The  22d  section  of  the  judicial  act  requires,  as  we  have  seen, 
that  there  shall  be  annexed  to,  and  returned  with  the  writ  of  error, 
'^  an  authenticated  transcript  of  the  record,  and  assignment  of  er- 
rors, and  prayer  for  reversal,  with  a  citation  to  (he  adverse  party." 
By  an  early  rule  of  the  Supreme  Court  it  was  declared,  that  the 
clerk  of  the  court  to  which  any  writ  of  error  shall  be  directed, 
may  make  return  of  the  same,  by  transmitting  a  true  copy  of  the 
record,  and  of  all  the  proceedings  in  the  cause,  under  his  hand  and 
the  seal  of  the  court.  Appendix,  Rule  11,  S.  C.  And  by  a  sub- 
sequent rule,  it  is  further  ordered,  that  no  cause  will  hereafter  be 
heard,  until  a  complete  record  shall  be  filed,  containing  within  it- 
self, without  references,  aliunde^  all  the  papers,  exhibits,  deposi- 
tions, and  other  proceedings  which  are  necessary  to  the  hearing 
in  this  court.    Appendix,  Rule  30,  S.  C. 

The  original  citation  must  be  returned  with  the  writ  of  error ; 
otherwise  the  writ  will  be  quashed  or  dismissed.  WHson  t. 
Daniely  3  Dallas,  401.  Loyd  v.  Alexander  et  aL,  1  Cranch,  365. 
Bailiff  V.  Tipping,  2  Cranch,  406.  From  the  report  of  these  two 
last  cases,  it  would  seem  that  there  was  no  appearance  in  behalf 
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of  the  defendant  in  error ;  and  in  that  from  3  Dallas,  there  were 
other  insuperable  objections  to' the  return. 

The  bond  takeil  need  not  be  returned.  It  is  to  be  presumed 
that  the  judge  would  not  have  signed  the  citation  without  exacting 
the  required  security,  and,  as  the  statute  does  not  require  it  to  be 
returned,  it  is  moreover  equally  proper  that  the  bond  should  re- 
main in  the  office  in  which  it  is  originally  lodged.  Martin  v. 
Hunter* s  Lessee^  1  Wheat.  304»  361.  Nor  would  an  omission  to 
take  a  bond  avoid  the  writ,  this  part  of  the  act  being  merely  direc- 
tory,   lb. 

The  names  of  the  jurors  by  whom  the  cause  was  tried  in  the 
court  below»  need  not  appear  in  the  transcript  of  the  record:  and 
therefore  where  a  blank  was  left  in  the  transcript,  in  the  place 
where  the  names  of  the  jurors  ought  to  have  been  inserted,  the 
omission  was  held  to  be  immaterial.    9  Cranch,  180. 

In  all  cases  in  which  the  judgment  for  the  removal  of  which  the 
writ  of  error  is  brought  in  the  Supreme  Court,  was  rendered  thirty 
days  before  the  term  to  which  the  writ  of  error  is  returnable,  the 
plaintiff  in  error  is  required  todoeket  the  cause,  and  file  the  record 
thereof,  with  the  clerk  of  this  court,  within  the  first  six  days  of  the 
term ;  on  failure  to  do.  which,  the  defendant  in  error,  or  appellee, 
as  the  case  may  be,  may  docket  the  cause,  and  file  a  copy  of  the 
record  with  the  clerk,  and  thereupon  the  cause  shall  stand  for 
argument  in  like  manner  as  if  the  record  had  been  duly  filed  within 
the  first  six  days  of  the  term ;  or,  at  bis  option,  he  may  have  the 
eause  docketed  and  dismissed,  upon  producing  a  certificate  from 
the  clerk  of  the  court,  wherein  the  judgment  or  decree  was  ren* 
dered,  stating  the  case,  and  certifying  that  such  writ  of  error  or 
appeal  had  been  duly  sued  out  and  allowed.  See  Appendix,  Rule 
41 ,  S.  C,  which  contains  also  other  important  regulationa  on  this 
subject 
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CHAPTER    II. 

OF  THE  PROCEEDINGS   BY   WRIT   OF   ERROR   SUBSE. 

QUENT  TO  THE  RETURN. 

Assignment  of  Errors  and  Joinder."]  The  22d  section  of  the 
judicial  ieict,  as  we  have  seen,  speaks  of  the  return,  along  with  the 
writ  of  error,  &c.  of  an  assignment  of  errors.  The  assignment  of 
errors  therefore  may  be,  and  in  practice  sometimes  is,  filed  in  the 
ofBce  of  the  clerk  of  the  court  in*  which  the  judgment  was  rendered : 
and  in  the  case  of  Hazlehurst  et  aL  v.  The  United  States^  (4  Dallas, 
6,)  the  joinder  was  also  filed  there.  It  is  however  regular,  and 
probably  roost  usual,  to  file  the  assignment  originally  in  the  appel- 
late court.  Accordingly  in  the  Supreroe  Court  a  rule  has  been 
adopted  to  regulate  the  practice  in  this  particular,  by  which  it  is 
declared,  that  in  cases  not  put  at  issue  ut  the  August  term,(a)  it 
shall  be  the  duty  of  the  plaintiflf  in  error,  if  errors  shall  not  have 
been  assigned  in  the  court  below,  to  assign  them  in  this  court,  at 
the  commencement  of  the  term,  or  so  soon  thereafter  as  the  re- 
cord shall  be  filed  with  the  clerk,  and  the  cause  placed  on  the 
docket ;  and  if^  he  shall  fail  to  do  so  and  shall  also  fail  to  assign 
them  when  the  case  shall  be  called  for  trial,  the  writ  of  error  may 
be  dismissed  at  his  cost;  and  if  the  defendant  shall  refuse  to  plead 
to  issde,  and  the  cause  shall  be  called  for  trial,  the  court  may  pro- 
ceed to  hear  an  argument  on  the  part  of  the  plaintiflf,  and  to  give 
judgment  according  to  the  rights  of  the  cause.    Appendix,  Rule 

10,  s.  c. 

Alkdging  Diminution — Certiorari.']    According  to  the  practice 
of  the  English  courts,  the  plaintiflf  in  error  is  entitled  of    course, 

(a)  The  August  tenn  hu  been  aboUehed ;  but  the  spirit  of  the  rale,  it  is  presomed 
is  still  opeimtive. 
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upon  an  allegation  of  diminution,  to  a  certiorari  to  certify  it.(a) 
But  the  facility  with  which  this  right  may  be  perverted  to  pur- 
poses of  delay,  has  led  to  the  adoption,  by  the  Supreme  Court  of 
the  United  States,  of  a  general  rule ;  that  no  certiorari  for  dimi- 
nution of  the  record,  shall  be  hereafter  awarded  in  any  cause, 
unless  a  motion  therefor  shall  be  made  in  writing,  and  the  facts  on 
which  the  same  is  founded,  shall,  if  not  admitted  by  the  other. par- 
ty, be  verified  by  affidavit.  And  all  motions  for  such  certiorari^ 
shall  be  made  at  the  first  term  of  the  entry  of  the  cause,  otherwise* 
the  same  shall  not  be  granted,  unless  upon  special  cause  shown  to 
the  court,  accounting  satisfactorily  for  the  delay.  Appendix,  Rule 
31,  S.  C. 

In  the  case  of  Fenemore  v.  The  United  States^  (3  Dallas^  360, 
note,)  it  became  a  question  whether  the  rule  cited  under  the  last 
preceding  particular  head,  authorizing  a  return  to  a  writ  of  error 
to  be  made  by  the  transmission,  by  the  clerk  of  the  court  to  which 
the  writ  of  error  was  directed,  of  a  transcript  under  his  hand 
and  the  seal  of  his  office,  was  to  be  construed  as  extending  to  a 
certiorari  issued  upon  an  allegation  of  diminution,  so  as  to  autho- 
rize a  return  thereto  in  the  same  manner :  and  it  was  the  opinion 
of  a  majority  of  the  court  that  such  ought  to  be  its  construction. 
Sec  also  Stewart  v.  Ingk  et  al,  9  Wheat.  526,  where  this  practice 
was  confirmed. 

In  the  case  of  Barton  v.  Petit  et  al,y  7  Cranch,  288,  a  writ  of 
error  was  brought  to  reverse  a  judgment  on  a  bond  given  to  the 
marshal  with  condition  to  have  certain  goods  forthcoming  ki  the 
day  of  sale  appointed  by  the  marshal ;  being  goods  which  he  had 
seized  under  afi.fa,  issued  upon  a  former  judgment  recovered  by 
the  defendants  in  error  against  the  plaintiffs  in  error,  which  judg- 
ment was  reversed  at  the  last  preceding  term  of  the  Supreme 
Court  of  the  United  States.  The  ground  upon  which  it  was  con- 
tended that  the  judgment  upon  the  bond  ought  to  be  reversed,  was 
the  reversal  of  the  original  judgment.  Under  these  circumstances 
it  became  a  question  in  what  manner  the  fact  should  be  verified* 
that  the  execution,  upon  the  levy  under  which  the  bond  had  been 
taken,  was  issued  upon  the  identical  judgment  which  had  been  re4 

(a)  Upmi  this  wibjeot,  see  9  SeIIon*e  Pr.  503.    1  Arelib.  Pr.  338. 
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versed.  Upon  this  question  the  court  was  of  opiDioQ  that  a  cer* 
iiorarit  upon  suggestion  of  diminution,  was  not  the  appropriate 
remedy ;  and,  moreover,  that  it  would  not  be  regular  to  receive 
the  certificate  of  the  clerk  of  the  court  below  of  the  dependency 
of  the  latter,  upon  the  former  judgment.  The  court  therefore 
ordered  a  special  writ  to  be  framed  applicable  to  such  cases,  di- 
rected to  the  clerk  of  the  court  below,  requiring  him  to  certify 
under  the  seal  of  the  court,  the  execution  recited  in  the  bond  <hi 
which  the  aecond  judgment  was  rendered.  The  case  being  novel, 
the  court  would  not  permit  the  plaintiff  in  error  to  suffer  in  con* 
sequence  of  his  delay  in  moving,  but  remarked  that  ^  in  future  the 
party  must  take  the  eonsequences  of  his  neglect  if  he  should  fail 
to  have  the  execution  certified  in  time." 

In  the  case  of  Field  v.  Milton,  3  Cranch,  513,  the  counsel  for 
the  plaintiff  in  error  suggested  that  the  citation  had  been  served, 
but  was  not  returned  by  the  clerk  of  the  court  bdow  with  the 
writ  of  error,  and  prayed  a  certiorari.  The  court  said  it  was  "a 
new  case  f  and  granted  the  certiorari. 

In  the  case  of  Doe  ex  dent.  Elmore  v.  Chymes  et  al.,  (I  Peters, 
469,)  the  question  upon  which  the  writ  of  error  was  brought 
appearing  distinctly  upon  the  bill  of  exceptions,  the  court  declar- 
ed its  opinion  in  favor  of  the  plaintiff;  but  as  the  record  was 
defective  in  not  showing  a  judgment  in  the  court  below,  the  court 
said,  the  plaintiff  might  apply  for  a  certiorari  to  brif^  up  a  perfect 
record,  or  dismiss  the  present  writ  of  error,  and  proceed  anew,  at 
his  election. 

Efect  of  the  appearance  of  the  defendant  in  error  in  curing 
defects.]  In  the  case  of  Ferrar  et  al.  v.  The  United  States,  (3 
Peters,  459,)  it  is  said,  that  the  decisions  of  the  court  have  uni- 
formly been  that  an  appearance  cures  any  defect  in  the  service  of 
process :  and  therefore,  the  appearance  of  the  attorney  general 
having  been  entered  by  the  clerk  according  to  the  long  established 
and  uniform  practice  in  cases  to  which  the  United  States  are  a 
party,  a  defect  in  the  citation  in  being  made  returnable  out  of  term, 
viz.  on  the  first  instead  of  the  second  Monday  of  January,  was 
held  to  be  thereby  cured. 
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Amownt  in  contratsersy.]  The  appellate  jurisdictioD  of  the  Su- 
premeCourt  from  the  judgments  of  the  inferior  courts  of  the  Uni- 
ted State9(a)  heiag^  as  we  have  seen,  limited  to  cases  in  which  the 
matter  in  dispute  exceeds  the  sum  or  value  of  two  thousand  doU 
lars  exclusive  of  costs,  it  must  always  appear  upon  the  return  of 
the  writof  error  that  the  cause  involves  that  amount :  and  unless 
the  fact  is  sufficiently  established  by  the  record,  it  is  incumbent 
upon  the  plaintiff  in  error  to  prove  it  to  the  satisfaction  of  th^ 
court.(6)  The  Supreme  Court  have  deemed  it  necessary  there* 
fore  to  adopt  the  rule,  that  the  plaintiff  in  error  shall  be  at  liberty 
to  show,  by  affidavit  to  the  satisfaction  of  the  court,  that  the  mat- 
ter in  dispute  amounts  to  the  requisite  sum  or  value*  Reasonable 
notice  is  to  be  given  to  the  opposite  party ;  (accompanied,  it  is 
presuiped,  by  a  copy  of  the  affidavits  relied  upon.)  The  opposite 
party  is  also  entitled  to  produce  affidavits.  Appendix,  Rule  13, 
S.  C.  See  also  4  Dallas,  20,  where  this  rule  was  first  adopted. 
So,  the  appellate  jurisdiction  of  the  Circuit  Courts  from  the  judg- 
ments of  the  District  Courts  being  restricted  to  cases  in  which  the 
matter  in  dispute,  exclusive  of  costs,  exceeds  fifty  dollars,  the  same 
necessity  for  proof  aliunde  as  to  the  amount  in  controversy,  ex- 
ists in  these  courts:  jatfd  the  rule  of  the  Supreme  Court  being 
founded  in  necessity,  is,  it  is  presumed  followed  in  all  the  Circuit 
Courts. 

In  the  case  of  The  United  States  v.  The  Brig  Union,  4Cranch, 
216,  (which  though  an  appeal,  was  subject  in  this  respect  to  the 
same  rules  as  a  writ  of  error,)  a  witness  was  introduced  and  sworn 
viva  voce  in  open  court  as  to  the  value ;  and  upon  the  evidence 
thus  taken,  and  such  further  evidence  as  the  record  was  supposed 
to  afford,  the  cause  was  dismissed  for  want  of  jurisdiction,  the 
court  not  being  satisfied  that  the  amount  in  controversy  was  suffi- 
cient. On  the  next  day.  the  attorney  general,  in  behalf  of  the 
plaintiffs  moved  for  a  continuance  of  the  cause  and  for  leave  to 
take  affidavits  respecting  the  value  in  controversy  so  as  to  sustain 

(a)  WiUi  regard  to  the  judgmenUi  and  decrees  of  the  state  coorts,  it  will  be  recol- 
looted  there  is  no  sach  limitation. 

(6)  It  has  already  been  shown,  (ante,  p.  30,  et  eeq,)  under  what  circumstances 
the  record  is  to  be  considered  as  Aimishing  this  evidence,  and  when  it  is  necessary 
to  resort  to  proof  aliunde. 
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• 

the  jurisdiction  of  the  court ;  bat  the  moUon  was  denied  upon  the 
ground  that  the  parties  had  once  put  themselves  on  trial  upon  the 
evidence  already  adduced,  and  a  decision  had  been  made.  The 
reporter  adds  that  no  objection  tvas  made  to  the  viva  voce  examina- 
tion of  the  witness  upon  the  question  of  value. 

Argument.]  By  a  rule  of  the  Supreme  Court,  (of  February 
Term,  1821,  superseding  a  former  rule  of  1795,)  the  parties  are 
required,  before  any  cause  standing  fdr  argument  will  be  heardt 
to  furnish  the  court  with  a  printed  brief,  or  abstract  of  the  cause^ 
containing  the  substance  of  alt  the  material  pleadings,  facts  and 
documents,  on  which  the  parties  rely,  and  the  points  of  law  and 
fact,  intended  to  be  presented  at  the  argument.  Appeudix,  Rule 
27,  S-  C. 

'  By  another  rule  of  August  Term,  1801,  when  the  defendant  in 
error  fails  to  appear,  the  plaintiff  may  proceed  ex  parte.  Appen- 
dix, Rule  15,  S.  C. 

In  the  case  of  Rodford  v,  Oraig^  5  Cranch,  289,  no  appearance 
for  either  party  having  been  entered  on  the  docket,  and  no  coun- 
sel on  either  side  appearing,  the  court  ordered  both  parties  to  be 
called,  and  neither  of  them  appearing,  the  court  ordered  the  writ 
of  error  to  be  dismissed. 

A  rule  promulgated  in  January  Term,  1830,  contains  the  follow- 
ing important  provisions. 

On  the  second  day  of  each  term,  the  court  will  commence  call- 
ing the  causes  for  argument  in  the  order  in  which  they  stand  upon 
the  docket,  and  proceed  from  day  to  day  in  the  same  order. 

If  the  parties,  or  either  of  them  shall  be  ready  when  the  cause  is 
called,  the  cause  will  be  heard  ;  but  if  neither  party  shall  be  ready, 
the  cause  shall  go  down  to  the  foot. of  the  docket,  unless  some 
good  and  satisfactory  reason  is  shown  to  the  contrary. 

Only  ten  causes,  however,  shall  be  considered  as  liable  to  be 
called  on  each  day*  during  the  term  ;  including  the  one  under  ar- 
gument, if  the  same  shal)  not  be  concluded  on  the  preceding  day. 

No  cause  shall  be  taken  up  out  of  its  order  on  the  docket,  or 
set  down  for  any  particular  day,  except  under  special  and  peculiar 
circumstances,  to  be  shown  to  the  court. 

Every  cause  which  shall  have  been  twice  called,  in  its  order 
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and  pas8ed^and  put  at  the  foot  of  the  docket,  shall,  if  not  again 
reached  during  the  term  it  was  last  called,  be  dismissed  and  no 
longer  continued  on  the  docket.    Appendix,  Rules  S.  C.  U.  S. 

By  a  rule  of  the  Supreme  Courts  of  February  Term,  1812,  only 
two  counsel  are  permitted  to  argue  for  each  party,  plaintiff  and 
defendant,  in  a  cause.  Appendix,  Rule  23,  S.  C.  U.  S.  And  the 
^circumstance  that  the  cause  involves  many  distinct  points,  makes 
no  diflerence  in  this  respect.    7  Cranch,  1. 

fiuL  in  the  case  of  MCuUoch  v.  The  State  oj  Maryland,  which 
involved  a  constitutional  question  of  great  public  importance,  af- 
fecting the  sovereign  rights  of  the  United  States  and  of  the  state  of 
Maryland ;  and  in  which  the  government  of  the  United  States  had 
directed  their  attorney  general  to  appear  for  the  plaintiff  in  error, 
this  rule  was  dispensed  with.    4  Wheat.  322,  note  a. 

In  all  cases  brought  before  the  Supreme  Court  by  writ  of  error, 
appeal  or  otherwise,  the  court  will  receive  printed  arguments  in 
behalf  of  either  of  the  parties  or  both  of  them,  instead  of  arguments 
fdva  voce^  whenever  counsel  shall  choose  so  to  submit  their 
causes.    Appendix,  Rules  40,  42,  S.  C. 

In  the  case  of  Winter  v,  Fairfaxes  Devisee,  (3  Dallas,  305,)  the 
counsel  for  the  plaintiff  in  error  having  died  a  short  time  before  the 
tefm,  and  the  cause  being  of  considerable  moment,  a  continuance 
was  granted  till  the  next  term. 

Rt'hearing.']  In  the  case  oi  godson  et  ah  v.  Gnestier,  7  Cranch, 
1,  a  rule  having  been  obtained  on  the  first  day  of  term,  to  show 
cause  why  the  case,  (which  had  been  decided  ten  years  before,) 
should  |K)t  be  re-heard,  the  rule  was  on  a  subsequent  day,  dis« 
charged — ^the  court  remarking  that  '*  the  case  could  not  be  re- 
heard after  the  term  in  which  it  had  been  decided."  See  also  7 
Wheat.  58. 

Judgment  arid  Execution*']  The  judgment  which  is  to  follow  the 
decision  upon  a  writ  of  error,  as  well  as  the  mode  of  carrying  it 
into  effect^  is  in  several  respects  regulated  by  the  judicial  act.  It 
will  be  seen  however,  that  its  provisions  are  in  general  in  exact 
accocdanc6  with  the  laws  of  England  regulating  proceedings  in 
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error  to  the  exchequer  chamber  and  house  of  lords.  See  1  Arcbh. 
Pr.  235  et  seq.  and  242  et  seq. 

These  provisions  are  silent  with  respect  to  the  judgment  to  be 
rendered  upon  affirmance,  except  as  to  damages  and  costs,  which 
will  be  considered  presently.  The  principal  judgment  therefore  in 
such  case  is,  simply,  that  the  judgment  below  be  in  all  things 
affirmed  ;  and  thereupon  the  transcript  of  the  record  is  remitted 
with  a  mandate  to  carry  the  judgment  into  execution. 

But  by  the  24th  section  of  the  judicial  act,'(vol.  2,  p.  56.)  it  is  en- 
acted, **  that  when  a  judgment  or  decree  shall  be  redersed^  m  a  Cir- 
cuit Court,  such  court  shall  proceed  to  render  such  judgment*  or 
pass  such  decree,  as  the  District  Court  should  hare  rendered  or 
passed ;  and  the  Supreme  Court  shall  do  the  same  on  reversals 
therein,  except  where  the  reversal  is  in  favor  of  the  plaintiff  or 
petitioner  in  the  original  suit,  and  the  damages  to  be  assessed,  or 
the  matter  to  be  decreed,  are  uncertain,  in  which  case  they  shall 
remand  the. cause  for  a  final  decision.  And  the  Supreme  Court 
shall  not  issue  execution  in  causes  that  are  removed  before  them  by 
writ  of  error,  but  shall  send  a  special  mandate  to  the  Circuit  Court 
to  award  execution  thereupon.^ 

And  the  25th  section  of  the  same  act,  providing  for  the  prosecu- 
tion of  writs  of  error  in  certain  cases  from  the  state  courts  to  the 
Supreme  Court,  directs  that  such  writs  df  error  **  shall  have  the 
same  efiect,  as  if  the  judgment  or  decree  complained  of  had  been 
rendered  or  passed  in  a  Circuit  Court,  and  the  proceeding  upon 
the  reversal  shall  also  be  the  same,  except  that  the  Supreme  Court, 
instead  of  remanding  the  cause  for  final  decision,  as  before  provi- 
ded, may,  at  their  discretion,  if  the  cause  shall  have  been  once  re* 
manded  before,  proceed  to  a  final  decision  of  the  same,  and  award 


execution.^ 


In  the  case  of  Hie  United  States  v.  Sawyer,  (1  Gallison,  86,) 
the  question  was  discussed  whether  the  exception  contained  in  the 
second  clause  of  the  24th  section  of  the  judicial  act,  above  recited, 
is  applicable  as  well  to  reversals  in  the  Circuit  Courts,  as  in  the 
Supreme  Court,  so  as  to  make  it  the  duty  of  the  former  courts^ 
as  well,  as  of  the  latter,  upon  reversals  therein,  when  further 
proceedings  are  necessary,  to  **  remand  the  cause  for  a  final 
decision/*  to  the  court  below.    The  exception  was  held  not  to 
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extend  to  the  Circuit'  Courts;  and  that  a  venire  facias  denow, 
might  be  awarded  returnable  in  the  appallate  court,  to  enable  it 
to  *•  render  such  judgofjsnt "  &c.  '•  as  the  District  Court   should 
have  rendered."    No  reasonable  doubt  can  be  entertained  of  the 
soundness  of  this  decision ;  but  on  the  contrary,  it  will  probably 
occur  to  the  student,  inasmuch  as  the  language   of  the  seclioa 
relative  to  reversals  in  the  Circuit  Courts  is    imperative,  that 
•*  such  court  shall  proceed  to  render,"  &c.  that  it  must  therefore 
be  obligatory  upon  the  Circuit  Courts,  in  all  cases  where  upon 
reversal  resort  to  a  jury  is  necessary,  to  award  a  venire  return- 
able  before   themselves.     But  from   the   reports  of   subsequent 
cases   io   the  Circuit  Court  for  tho  first  circuit,  (in  which   the 
above  mentioned  decision  was  made.)  and  also  in    the  Circuit 
Court  for  the  second  circuit,  it  appears  that  it  is   the  practice  of 
those  courts  to  direct  a  venire  facias  de  novo,  returnable  in  the  Dis- 
trict  or  Circuit  Court  indifferently;,  at  discretion. 

After  reversals  in  Javor  of  tho  plaintiflf.  in  the  Supreme  Court  in 
error  from  the  Circuit  Court,^\\exi  the  instrumcntaUty  of  a  jury  is 
requisite  to  settle  the  rights  of  the  parties,  the  cause  is  always  to 
be  remanded  to  the  Circuit  Court  for  a  final  decision :  and  so  also 
where  the  writ  of  error  is  from  a  state  court — except^  as  we  have 
Keen,  that  when  the  case  has  been  already  onc>e  reflnandcd,  the 
court  may,  in  its  discretion,  proceed  to  a  final  decision  and  award 
execution.  Should  a  case  arise  in  which  it  should  be  necessary 
for  the  Supreme  Court  to  .exert  this  discretionary  power,  the  judg- 
ment in  such  case  would  of  course  be  entered  up,  and  the  record 
t^reof  remain  in  the  Supreme  Court.(a)    And  so  in  a  Circuit 

(a)  The  design  of  Congrress  ia  restiog  tfao  Supreme  Coart  with  the  aothority  eoiv 
ferrcd  in  tbis  excoptioa,  doubtless  was  to  prDvide  against  the  possible  oecorrence  of 
a  rofusal  by  a  slate  court,  to  oxeeute  a  mandate  of  tho  Supreme  Court.    And  ex<* 
perienec  has  shown  that  the  apprehension  of  such  an  occurrence  was  not  wholly 
groundless. 

In  the  cas7  of  Fairfax'' a  devhefi  v.  Hunter's  Usaeet  (7  Crane h,  603.)  tho  court  of 
appeals  of  Virginia  declined  to  obey  the  romdate  of  the  Supremo  Court  issued  apon 
tho  rovefsal  of  a  judgment  of  the  court  of  appeals,  reversing  the  judgment  of 
an  inrcrior  state  court,  npon  tho  ground  that  so  much  of  the  twenty-fifth  section  of 
the  judicial  act  as-  extends  the  appellate  jurisdiction  of  the  Supreme  Court  to 
state  courts,  was,  in  their  opinion,  unconstitutional  and  void.  To  this  de> 
elsion  a  new  writ  of  error  was  brought.  1  Wheat.  304.  This  therefore  wa»  % 
easfl^  (mnd  so  the  Saprtme  Court  prooomiMd  it,)  falling  within  tb«  ozeeption ;  aii4 

58 
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Court,  where  U|)on  a  reversal  therein,  a  venire  faciat  de  novo  is 
awarded  vuA  a  trial  had  in  that  court,  the  judgment  is  in  like  man- 
ner perfected  in  tl^e  same  court,  and  executjpn  issued  therefrom. 

But  in  all  other  cases  of  reversal  in  either  court,  there  is  a  re- 
mititur  to  the  court  below,  as  from  the  house  of  lords  in  England 
to  the  king's  bench^  accompanied  by  a  mandate  to  enter  such 
judgment,  as,  according  to  the  decision  of  the  appellate  court,  the 
court  below  ought^to  have  rendered  ;  or,  if  further  proceedings 
are  necessary  to  bring  the  cause  to  a  final  determination — to  insti- 
tute such  proceedings.  Thus  when  the  judgment  below  was  upon 
a  special  verdict,  or  case  agreed  in  lieu  of  a  special  verdict ;  the 
appellate  court  proceed  to  give  judgment,  and  merely  direct  the 
court  below  to  enter  such  judgment.  Hudson ,  el  al.  v.  Smithy  6 
Cranch,  285,  note.  But  when  a  judgment  upon  a  verdict  for  the 
plaintiff  is  reversed  crpon  a  writ  of  error,  founded  opoit  a  bill  of 
exceptions  to  the  opinion  of  the  court  below,  the  direction  to  such 
court  is  to  award  a  venire  de  novo,  lb.  And  where  a  judgment 
upon  a  special  verdict  is  reversed  upon  the  ground  that  such  spe- 
cial verdict  is  too  defective  to  enable  the  court  to  give  judgment  upon 
the  merits,  the  cause  is  remanded,  with  directions  to  award  a  venire 
de  novo.  The  Chesapeake  Insurance  Co.  v.  Starke  6  Cranch, 
268.  Livingston  et  al,  v.  ThelMaryland  Insurance  Co.  lb.  274. 
Where  a  judgment  in  (avor  of  the  defendant  upon  demurrer  draw- 
ing into  question  the  validity  of  a  plea  to  the  plaintiff's  declaration, 
was  reversed,  the  appellate  court  holding  the  plea  to  be  bad»  the 
cause  was  remanded,  with  directions  to  the  court  below  to  permit 
the  defendant  to  plead  anew  to  the  action  if  he  should  think  proper 
to  do  so.  McKnight  v.  Craig*s  administrator^  6  Cranch,  183.  In 
like  manner,  when  the  judgment  of  the  court  below  upon  demurrer 
to  the  defendant's  plea,  was  in  favor  of  the  plaintiff,  and  such  judg- 
ment was  reversed,  the  judgment  was  that  the  plaintiff  take  nothing 

from  the  roporter'a  abstract  of  the  points  decided,  prefixed  to  the  report  of  the  case,  it  i 

would  seem  that  the  Supreme  Court  did  proceed  to  final  judgment  and  award  of 
execution.  But  from  the  report  itself  it  doss  not  distinctly  appear  what  course  was 
adopted.  The  court  expressly  waived  a  decision  upon  the  question  whether  it  lia4 
authority  to  issue  a  mandamus  to  the  court  of  appeals,  to  enforce  the  former  judg- 
ment ;  but  for  aught  that  appears  in  the  report,  the  mandate  may  haye  been  sent 
to  the  inferior  state  court  whose  judgment  was  affirmed,  as  was  done  in  the  case  of 
Clarke  v.  Harwood^  3  Dallas,  342. 


COURTS  ON . WRIT&  OF  ERROR.  459 

by  his  writ.  Thorndikt  v.  TkeUnited  States^  2  Mason,  I.  In  the  case 
of  ShwUtm  V.  Pomeii/f  (6  Crancb,  221,)  the  error  relied  upon  waa  a 
defect  in  the  plaintifTs  declaration ;  and  the  defect  being  consid- 
ered fatal  by  the  Supreme  Court,  the  judgment  of  that  court  was, 
that  the  judgment  should  be  arrested,  and  that  the  cause  should  be 
remanded  to  the  Circuit  Court,  with  a  direction  that  the  judgment 
be  arrested.  In  the  case  of  Lanusse  v.  Barker,  (3  Wheat.  101.) 
The  judgment  below  was  in  favor  of  the  defendant  upon  a  gener- 
al verdict,  and  the  writ  of  error  was  founded  upon  a  bill  of  ex- 
ceptions taken  at  the  trial.  The  counsel  in  the  court  below  had 
entered  into  an  agreement,  which  ajppeared  upon  the  transcript  of 
the  record,  that  if  the  judgment  should  be  reversed,  judgment  should 
be  rendered  by  the  Supreme  Court  for  some  one  of  several  speci- 
fied sums,  according  as  that  court  might  be  of  opinion  that  the  plain- 
tiff below  was  entitled  to  recover  the  one  or  the  other  of  such  sums. 
The  judgment  was  i*eversed  ;  but  the  court  refused  to  give  effect  to 
the  agreement  by  directing  the  Circuit  Court^o  enter  judgment  for 
a  specified  amount.  They  considered  the  agreement  as  forming 
no  part  of  the  record  ;  and  were  of  opinion  moreover^  that  to  act 
upon  it,  would  be  to  exercise  a  power  too  nearly  approaching  the 
province  of  a  jury  ;  and  therefore  merely  directed  that  a  venire  de 
novo  should  be  issued. 

A  writ  of  error,  it  will  be  recollected,  for  the  re-examination  of 
the  judgment  of  a  state  court,  lies,  only  to  the  highest  court  of  the 
state  in  which  a  decision  in  the  case  could  be  had.  It  generally 
happens,  therefore,  that  cashes  brought  up  by  writ  of  error  from 
the  state  courts,  have  passed  through  more  than  one  state  court, 
and  that  the  judgment  to  be  re-examined  is  ope  of  an  appellate 
court.  In  such  cases  the  judgment  of  the  Supreme  Court  and 
the  direction  of  the  ipandate  vary  according  to  circumstances. 
To  state  with  precision  all  the  several  desi^iplions  of  cases  which 
have  arisen  and  may  arise,  and  the  various  modifications  in  these 
particulars  resulting  from  their  respective  peculiarities,  would  lead 
to  considerable  prolixity  ;  and  an  examination  of  all  the  cases  of 
this  nature  which  appear  in  the  reports,  would  show,  moreover, 
that  the  practice  of  the  Supreme  Court  in  this  respect,  has  not 
been  uniform.  I  shall  therefore  content  myself  with  referring  the 
student  to  the  reports  generally  upon  this  subject,  and  especially 
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to  the  cases  6f  Ckrhe  v.  Harwood,  3  Dallas,  842.  Fairfax's 
Devisee  v.  Hunte/s  Lessee^  7  Cianch,  6€3,  628.  S.  C.  1  Wheat. 
304.  McCulhck  V.  The  Stale  of  Maryland,  4  Wheat.  816,  437, 
Gelston  v.  Hoyt,  3  Wheal.  ^48,  335.  Craig  el  al.  v.  TAc  State  of 
Missouri  4  Peters,  410,  465. 

Where  it  appears  from  tlie  transcript  of  the  record  sent  op, 
that  the  court  below  had  not  jurisdiction  of  the  cause,  or.  which 
is  tho  same  thing,  where  it  does  not  ajppear  ihat  such  court  had 
jdrisdiction,  the  judgment  as  we  have  seen*  id  reversed  :(a)  and  in 
such  case,  whatever  may  be  the  predicament  of  the  cause  rn  other 
respects,  the  mandate  to  tlie  court  below,  is  always,  it  is  presumed, 
simply  to  dismiss  the  cause. 

When  the  appellate  jurisdiction  does  not  extend  to  the  case,  the 
writ  of  error  is  simply  dismissed.  See,  inter,  alias,  1  Peters,  248. 
2  Peters,  442.     S  Peters,  38.     lb.  469. 

Damages  and  Co^Kts  of  Ajftrmance,']  By  the  28d  section  of  the 
judicial  act,  (vol.  2,  p.  56.)  upon  the  affirmance  of  a  judgment  or 
decree  upon  writ  of  error,  the  appellate  conrt  is,  as  we  have  secn,(^) 
required  to  adjudge  or  decree  to  the  defendant  in  error,  *"jusi 
damages  for  his  delay,  txnd  single  or  double  costs  ;xi  therr  discre- 
tion." 

The  language* of  this  enactment,  so  far  as  it  relates  to  damages, 
it  will  be  perceived,  is  imperative,  unless  the  concluding  words, 
"  at  their  discretion,"  arc  to  be  construed  as  applicable  as  well  to 
damages  as  to  double  and  single  costs.  In  the  early  eabc  of 
Jennings  et  al,  v.  The  Brig  Perseverance^  3  Dallas,  336,  it  would 
seem,  that  they  were  considered  to  be  thus  applicable.  But  ac- 
cording to  the  established  practice  of  the  Supreme  Court,  damages 
are  always  awarded  upon  affirmance,  when  the  writ  of  error  opcr- 

(a)  In  some  cftrly  cases  of  this  description,  it  is  stated  by  the  reporter,  that  (he 
cauto  was  tiruck  from  the  cqlevdar,  3  Dallas,  369.  lb.  383.  And  in  3  Crancb, 
515,  it  is  said  the  case  wa8  dismissed.  But  the  settled  practice  now,  is,  to  render 
a  judgment  of  reversal.  Sec,  inter  alias,  4  Cranch,  46.  5  Cranch,  57.  2  Peters, 
136.  See  also  4  Da!!.  7.  1  Cranch,  343.  2  Cranch,  9,  all  of  which  being  ante, 
cedent  to  3  Cranch,  515,  above  cited,  it  }■  inferable  either  that  the  reporter  was 
mistaken  with  regard  fo  the  disposition  of  that  cause,  ur  that  it  v^ta  dinusud,  iar 
•tsad  of  being  reterud^  tbxough  inadycrtence. 

(6)  Ante,  p.  443. 
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atcs  to  delay  the  proceedings  on  the  judgment :  that  is,  when  iLis  sued 
out  in  season  to  operate  as  a  supersedeas.  The  amount  of  dama- 
ges to  be  awarded,  is  regulated  by  the  following  general  rules. 

"  In  all  cases  in  which  a  writ  of  error  shall  delay  the  proceedings 
on  the  judgment  of  the  Circuit  Court,  and  shall  appear  to  have 
been  sued  out  merely  for  delay,  damages  shall  be  awarded  at  the 
rate  of  ten  per  centum  per  annum,  on  the  amount  of  the  judgment. 

••  In  all  such  cases,  where  there  exists  a  real  controversv,  the 
damages  shall  be  only  at  the  rate  of  six  per  centum  per  annum.  In 
both  cases  the  interest  is  to  be  computed  as  part  of  the  damages.* 
Appendix,  Rules  17  and  18,  S.  C. 

These  rules,  it  is  presumed,  arc  applied  as  well  to  cases  where 
the  writ  of  error  is  dismissed  for  want  of  prosecution,  as  to  cases 
of  affirmance. 

When,  therefore,  in'the  Supreme  Court,  the  writ  of  error  is  sued 
out  in  good  faith,  the  defendant  in  error  is  entitled,  upon  affirmance 
or  dismissal  for  want  of  prosecution,  to  six  per  cent,  interest  by 
way  of  damages,  upon  the  amount  of  the  judgment  below,  if  it  is 
in  his  favor,  (and  his  proceedings  upon  it  have  been  delayed.)  and 
to  ten  per  cent,  if  the  writ  of  error  appears  to  have  been  sued  out 
for  the  purpose  of  delay  merely. 

With  regard  to  costs  on  affirmance,  the  appellate  courts  are,  as 
we  have  seen,  invested  with  a  discretionary  power,  though  it  may 
perhaps  well  be  doubted  whether  this  discretion  is  not  limited  to  a 
decision  upon  the  question  whether  single  or  double  costs  shall  l>e 
adjudged.  Be  this  however  as  it  may,  in  practi^ie,  costs  go  of* 
course  upon  affirmance.  Montalet  v.  Murray,  4  Cranch,  46.  And 
so  also  upon  dismissal  on  account  of  the  non  appearance  of  the 
plaintiff  in  error.     Montalet  v.  Murray,  3  Cranch,  249. 

But  when  the  writ  of  error  is  dismissed  for  want  of  jurisdiction 
in  the  appellate  court,  it  is  now  perfectly  settled,  (at  least  in  the 
Supreme  Court,  and  it  is  presumed  that  its  practice  in  this  respect 
also  prevails  in  all  the  Circuit  Courts,)  that  no  costs  are  to  be  al- 
lowed. 2  Wheat.  363,  368.  9  Wheat.  650.  These  principles 
have  very  lately  been  formally  embodied  and  reaffirmed  in  rules 
of  court.     Appendix,  Rules  43,  44,  S.  C. 

Costs  of  Reversal']    With  respect  to  costs  upon  reversal,  the 
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acts  of  CoDgress  are  silent.  With  a  few  early  exceptions,  it  has 
however  always  been  the  practice  of  the  Supreme  Court  to  give 
costs  on  reversal  except  fbr  want  of  jurisciction  in  the  court  be- 
low, and  such,  by  a  late  ruhs,  is  now  declared  to  be  the  uniform 
practice.     Appendix,  Rule  45,  S.  C. 

These  rules  relate  to  the  costs  of  proceedings  in  the  Supreme 
Court.  But  among  the  rules  of  the  Supreme  Court,  as  ordinarily 
published  collectively,  there  is  the  following,  viz :  **  That  on  the 
reverisalof  a  judgment  or  decree  of  the  Circuit  Court,  the  party  in 
whose  favor  the  reversal  is,  shall  recover  his  costs  in  the  Circuit 
Court.**  Appendix,  Rule  22.  The  terms  of  this  rule,  it  will  be 
observed,  are  unqualifie4;.and  taken  literally,  would  embrace  every 
case  of  reversal,  as  well  for  wapt  of  jurisdiction  as  for  any  other 
cause.  It  is  believed,  however,  that  the  Supreme  Court  never  in- 
tended to  lay  down  such  a  rule.  ]V{any  of  the  rules  published  as 
above  mentioned,  appear  not  to  have  been  drawn  up  by  the  court 
itself,  but  to  have  been  framed  by  the  clerk  in  conformity  with 
what  he  understood  to  be  decisions  upon  questions  of  practice  of 
general  applicability,  or  answers  given  by  the  court  to  inquiries 
addressed  to  it  by  counsel ;  and  the  rule  in  question  appears  to 
have  been  thus  framed.  It  is  stated  to  be  a  rule  of  February  term* 
1810.  But  the  reports  of  that  term  contain  no  other  record  of  its 
adoption,  except  that  in  the  case  of  McKnight. v.  Craig* s  Exe- 
cutor, (6  Cranch,  183,  187,)  in  which  the  judgment  of  the  Circuit 
Court  was  reversed,  and  the  case  remanded  for  the  defendant  be- 
«low  to  plead  de  novo,  if  he  should  think  proper,  it  is  said,  that  *'  to 
a  question  by  £.  J.  L^e,  the  Chief  Justice  answered,  that  if  the 
plaintiff  in  error  should  obtain  a  judgment  in  the  court  below,  it 
will  of  course  be  with  costs.  So  in-  all  cases  of  reversal,  if  this 
court  direct  the  court  below  to  enter  judgment  for  the  plaintiff  in 
error,  the  court  below  will,  of  course,  enter  the  judgment  with  the 
costs  of  that  court."  But  this,,  it  is  obvious,  amounts  to  no  more 
than  a  general  recognition 'of  the  right  of  a  successful  party  in  a 
Circuit  Court  to  recover  his  costs ;  and  by  no  means,  therefore, 
warrants  Jtbe  language  of  the  rule  above  mentioned  ;  and  clearly 
would  not  embrace  the  case  of  a  reversal  for  want  of  jurisdiction, 
in  which,  from  the  nature  of  the  case,  no  judgment  could  be  ren- 
dered by  the  court  below. 
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But  with  the  exception  of  this  class  of  cases,  it  may,  it  is  be- 
lieved, be  laid  down  as  a  general  rule  that  the  party  in  whose  favor 
a  judgment  is  revet-sed,  if  the  decision  is  final,  or  if  such  party  is 
ultimately  successful,  recovers  costs  in  the  appellate  court  and 
also  in  the  court  below.  Thus  in  the  case  of  Clarke  v.  Harwood, 
(3  Dall.  342,)  the  high  court  of  appeals  of  Maryland  having  re- 
versed a  judfi;ment  of  the  general  court  of  that  state,  and  such 
judgment  of  reversal  being  reversed  in  the  Supreme  Court  of  the 
United  States,  and  the  judgment  of  the  general  court  affirmed,  the 
costs  in  both  courts  in  Maryland  and  in  the  Supreme  Court  were 
allowed  to  the  plaintiff  in  error. 

It  has  always  been  held  by  the  Supreme  Court  that  costs  are 
not,  in  any  case,  to  be  adjudged  against  the  United  States,  and,  in 
accordance  with  an  obvious  principle  of  correlative  justice,  a  rule 
has  recently  been  adopted,  declaring  that  in  no  case  of  writ  of 
error  or  appeal  shall  costs  be  allowed  in  the  Supreme  Court,  for 
or  againgt  the  United  States.    Appendix,  Rule  46,  S.  C. 


CHAPTER   III. 

OF  THE  PROCEEDINGS  UPON  CERTIFICATE  OF  DIS- 
AGREEMENT IN  OPINION  BETWEEN  THE  JUDGES 
OF  THE  CIRCUIT  COURTS. 

This  mode  of  bringing  into  action  the  revisional  power  of  the 
Supreme  Court  is  provided  for  by  the  "  pet  to  amend  the  judicial 
system  of  the  United  States,"  passed  April  29,   1802,  (vd.  3.  p. 
479,  §  6.)     This  section  has  already  been  copied  in  the  6rst  part 
of  this  work,  in  treating  of  the  jurisdiction  of  the  Supreme  Court. 
See  ante;  p.  15.    Several  judicial  decisions  affecting  thejurwdic- 
tion  of  tho  Supreme  Court  under  it  have  also  been  stated.    See 
.ante,  p.  33.    It  embraces  criminal  as  well  as  civil  proceedings  : 
and  extends  to  all  causes  in  the  Circuit  Courts,  whether  originally 
commenced  therein,  or  removed  thereto  from  a  state  court,  except 
that  It  IS  inapplicable  to  cases  removed  by  writ  of  error  or  appeal 
from  the  District  Court;  because  in  such  case  the  district  judge  is 
precluded  from  expressing  any  opinion.     It  extends  also  to  every 
question  of  law,  the  determination  of  which  is  necessary  to  the 
decision  of  a  cause,  however  it  may  arise,  whether  for  examole 
upon  the  trial    upon  motion  in  arrest  of  judgment,  upon  special 
verdict  or  verdict  tal^en  subject  to  the  opinion  of  the  court.    To 
the  student  wiro  recollects  the  state  of  the  law  before  the  passage 
of  this  act,  and  the  important  changes  introduced  by  it  in  the  or- 
ganizalion  of  the  Circuit  Courts,  the  design  and  necessitv  of  the 
provision^in  question  will  be  sufficiently  obvious.    Previou's  to  that 
l7J^%rf  Court*,  were  composed  of  three  judges,  and  the 
udges  of  the  Supreme  Court  changed  their  circuits     If  all  the 

onwlZZ  ^'Tu'  V  '^'''''''°"  °^  °P'"'°"  <^»W  take  place.    If. 
only  one  judge  of  the  Supreme  Court  should  attend,  and  a  division 
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should  occur,  the  cause  was  contiimed  until  the  next  term,  when  a 
diflerenl  judge  would  attend.  Should  the  same  division  continue, 
(here  would  then  be  the  opinion  of  two  judges  against  one ;  and 
the  law  provided,  that  in  such  case,  that  opinion  should  be  the 
judgment  of  the  court.  But  the  act  of  1B02,  made  the  judges  of 
the  Supreme  Court  stationary,  so  that  the  same  judge  constantly 
attends  the  same  circuit.  This  great  improvement  of  the  pre- 
existing system,  was  attended  with  this  difficulty.  The  court  be- 
ing always  composed  of  the  same  judges,  any  division  of  opinion 
would-  remain,  and  the  question  would  continue  unsettled :  and  it 
was  to  remedy  this  inconvenience  that  this  mode  of  proceeding 
was  introduced.  See  the  case  of  The  United  States  v«  Daniel^  6 
Wheat.  642. 

It  is  proper  to  remark,  however,  that  in  practice  this  convenient 
method  of  obtaining  an  authoritative  decision  upon  questions  of 
difficulty  and  importance,  i»  sometimes  resorted  to  by  agreement, 
without  ihe  actual  expression  or  even  formation  of  hostile  opinions 
between  the  judges  of  the  Circuit  Court, 

The  act  provides  that  nothing  therein  contained  shall  prevent 
the  case  from  proceeding,  if,  in  the  opinion  of  the  court,  further 
proceedings  can 'be  had  without  prejudice  to  the  merits.  And 
generally,  when  the  question  arises  upon  the  trial,  the  cause  may 
nevertheless  proceed.  As  for  example  when  the  question  respects 
the  admissibility  of  evidence,  the  evidence  may  be  received,  re- 
serving the  question  of  its  admissibility,  to  be  decided,  if  necessary, 
Upon  a  certificate  of  disagreement  of  opinion. 

The  general  rule,  with  respect  to  the  form  and  contents  of  the 
statement  to  be  certified  to  the  Supreme  Court,  is,  that  it  must 
contain  so  much  of  the  pleadings  and  evidence  as  is  necessary,  in 
order  fully  to  present  the  point  or  points  upon  which  the  judges 
disagree,  and  that  these  points  must  be  stated  with  precision.  Thus 
in  the  case  of  Perkins  v.  Hart^  (1 1  Wheat.  237,)  the  statement 
was  held  to  be  defective,  b^ause  the  points  as  stated,  involved 
questions  of  fact,  which  ought  to  have  been  settled  by  the  jury,  as 
well  as  questions  of  law. 

So  in  the  case  of  Barnes  v.  WiUiams^  (11  Wheat  415,)  the 
difference  of  opinion  occurred  upon  a  special  verdict :  and  the 
Statement  was  held  defective  in  that  the  special  verdict  stated  the 
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evidence  of  the  fact  instead  of  the/ac<  itself.  In  the  ca«e  of  Wof 
V.  IMer,  (8  Peters,  269,)  and  of  Saunders  v.  Goulds  (4  Peters, 
892,)  the  particular  point  upon  which  the  judges  difiered  was  not 
stated;  but  the  whole  record  was  sent  op,  and  it  was  certified 
merely  that  the  court  had  difiered  in  opinion,  without  stating  what 
that  difference  was ;  and  on  this  account  the  statements  were  held 
to  be  defective. 

Is  such  cases  the  Supreme  Court  refuse  to  take  jurisdiction  of 
the  cause,  but  merely  certify  the  insufficiency  of  the  statement, 
and  remand  the  cause  to  the  Circuit  Court  for  further  proceedings 
according  to  law.  .  Such,  at  least,  appears  to  have  been  the  dis* 
position  of  all  the  cases  with  which  I  have  met  except  one.  And, 
indeed,  in  the  case  of  Perkins  v.  Hart,  11  Wheat.  287,  Judge 
Washington,  who  delivered  the  opinion  of  the  court,  after  pointing 
out  at  length  the  defects  in  the  statement  sent  up,  concluded  with 
the  following  remarks:  ''  Were  this  cause  before  the  court  upon  a 
writ  of  error,  the  imperfections  in  the  points  reserved  which  have 
been  noticed,  would  render  it  proper  to  reverse  the  judgment,  and 
to  direct  a  venire  de  novo  to  be  awarded,  fieing  an  adjourned 
cause,  it  would  be  improper  for  this  court  to  give  any  such  direc* 
tion  to  the  court  below."^  But  in  the  case  above  cited  of  Barnes 
▼.  WiUiamSf  (forming  the  exception  above  alluded  to,)  Chief  Jus* 
tice  Marshall,  in  delivering  the  opinion  of  the  court,  is  stated  by 
the  reporter,  to  have  concluded  by  saying,  that  ^  the  case  was 
therefore  too  imperfectly  stated,  to  enable  the  court  to  decide  the 
question  upon  which  the  opinions  of  .the  judges  of  the  Circuit 
Court  were  opposed,  and  the  cause  was  remanded  to  that  icourt, 
with  directions  to  award  a  venire  de  novo. 

The  point  upon  which  the  disagreement  happens,  is  ^  during  the 
same  term,**  to  "  be  stated  under  the  direction  of  the  judges,  and 
certified  under  the  seal  of  the  court,  to  the  Suprenie  Court,  at  their 
next  session  to  be  held  thereafter ;  and  shall,  by  the  said  court,  be 
finally  decided.  And  the  decision  of  the  Supreme  Court  and  their 
order  in  the  premises,  shall  be  remitted  to  the  Circuit  Court,  and 
be  there  entered  of  record,  and  shall  have  effect  according  to  the 
nature  of  said  judgment  and  order." 

Wkh  respect  to  the  proceedings  upon  these  stateonents  after 
they  are  aent  to  the  Supreme  Court,  it  is  sufficient  to.  say,  that 
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they  are  the  same  with  those  in  cases  carried  up  for  revision  by 
writ  of  error. 

No  other  points  than  those  upon  which  the  judges  of  the  Chrcuit 
Court  differed,  are  to  be  argued  or  dedded.  Ogk  v.  Lee^  2 
Cranch,  33. 

•  A  resort  to  this  proceeding  does  not  preclude  the  parties  from 
afterwards  bringing  a  writ  of  error  upon  the  judgment  of  the  Cir- 
cuit Court    lb. 


/  . 


PART     VI. 


OP   CERTAIN   ANOMALOUS    SUBJECTS. 


CHAPTER   I. 


PRIORITY    OF    THE   UNITED   STATES. 

> 

This  is  an  important  subject,  which  has  led  to  much  forensic 
diicMssioD,  and  many  judicial  decisions  ;  but  which  it  is  believed, 
is  in  general  but  little  understood.    . 

By  the  act  of  Sd  March,  1797,  ^  to  provide  more  effectually  for 
the  settlement  of  accounts  between  the  United  States  and  the  re- 
ceivers of  public  money,"  (vol.  2,  p.  594,  §  5,)  it  i»  enacted  ''  That 
where  any  revenue  officer  or  other  person,  hereafter  becomiog  inr 
debted  to  the  United  States,  by  bond  or  otherwise  shall  become 
insolvent,  or  where  the  estate  of  any  deceased  debtor,  in  the  hands 
of  executors  or  administrators, .  shall  be  insufficient  to  pay  all  the 
debts  due  from  the  deceased,  the  debt  due  to  the  United  States 
shall  be  first  satisfied ;  and  the  priority  hereby  established  shall  be 
deemed  to  extend,  as  well  to  cases  in  which  a  debtor  not  having 
sufficient  to  pay  his  debts,  shall  make  a  voluntary  assignment 
thereof,  or  in  which  the  estate  and  effects  of  an  absconding,  con- 
cealed, or  absent  debtor,  shall  be  attached  by  process  of  law,  as  to 
cases  in  which  an  act  of  legal  bankruptcy  shall  be  committed.'' 

By  the  collection  act  of  March  2,  1799,  (vol.  3,  p^  136,  $  65,)  it 
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IS  enacted,  "  That  where  any  bond  for  the  payment  of  duties  shaQ 
not  be  satisfied  on- the  day  it  may  become  due»  the  collector  shall 
without  delay,  'cause  a  prosecution  to  be  commenced  for  the  re- 
covery of  the  money  thereon,  by  action  or  suit  at  law,  in  the  pro- 
per court  having  cognizance  thereof;  and  in  all  cases  of  insol- 
vency, or  where  any  estate  in  the  hands  of  etecutors,  administra- 
tors or  assignees  shall  be  insufficient  to  pay  all  the  debts  due  from 
the  deceased,  the  debt  or  debts  due  to  the  United  States,  on  any  such 
bond  or  bonds,  shall  be  first  satisfied ;  and  any  executor,  adminis- 
trator or  assignees,  or  other  person  who  shall  pay  any  debt  due 
hfxhe  penson  or  estate  from  whom»  or  for  which^  they  are  acting, 
previous  to  the  debt  or  debts  due  to  the  United  States  from  such  per- 
son or  estate  being  first  duly  satisfied  and  paid,  shall  become  an- 
swerable in  their  own  petson  or  estate  for  the  debt  or  debts  so  due 
to  the  United  States,  or  so  much  thereof  as  may  remain  due  and 
unpaid :  and  actions  or  suits  at  law  may  be  commenced  against 
them*  for  the  recovery  of  the  said  debt  or  debts,  or  so  much  there- 
of as  may  remain  due  and  unpaid,  in  the  proper  court  having  cog- 
nizance thereof;  Provided,  That  if  the  principal  in  any  bond  which 
shall  be  given  to  the  United  States  for  duties  on  goods,  wares  or 
merchandize,  imported,  or  other  penalty,  either  by  himself  or  his 
factor,  agent,  or  other  person  for  him^  shall  be  insolvent,  or  if  such 
principal  being  deceased,  his  or  her  estate  and  effects,  which  shall 
come  to  the  hands  of  his  or  her  executors,  administrators  or  assign- 
ees, shall  be  insufficient  for  the  payment  of  his  or  her  debts  and  if, 
in  either  of  the  said  cases,  any  surety  on  the  said  bond  or  bonds, 
or  the  executors,  administrators,  or  assignees,  of  sod)  surety,  shall 
pay  to  the  United  States  the  money  due  upon  such  bond  or  bonds, 
such  surety,  his  or  her  executors,  administrators  or  assignees, 
shall  have  and  enjoy  the  like  advantage,  priority,  or  preference, 
for  the  recovery  and  receipt  of  the  said  moneys,  out  of  the  estate 
and  eik6XB  of  such  insolvent,  or  deceased  principal,  as  are  reserved 
and  secured  to  the  United  States ;  and  shall  and  may  bring  and 
maintain  a  suit  or  suits  on  the  said  bond  or  bonds,  in  law  or  equity 
in  his,  her  or  their  own  name,  or  names,  for  the  moneys  paid  there- 
on.   And  the  cases  of  insolvency  mentioned  in  this  section,  shall 
be  deemed  to  extend  as  weH  to  eases  in  which  e  disbtor  not  having 
sufficient  property  to  pay  all  his  op  her  debts,  shall  make  a  Tolun- 
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(ary  asHgomeiil  thereof,  for  the  benefit  of  his  or  her  creditors,  or 
in  which"  the  estate  and  efl^cts  of  ah  absconding,  concealed,  or  ab- 
sent debtor^  shall  have  been  attached  by  process  of  law,  as  to  cases 
in  which  an  act  of  legal'bankruptcyshallhave  been  committed/' 

The  following  are  the^  principles  which  appear  to  have  been  es- 
tablished by  the  judicial  constructions  which  have  been  given  to 
these  rather  obscure  extactments,  in  the  numerous  cases  to  which 
they  have  given  rise* 

1.  Congress  had  the  constitutional  power  to  enact  these  regu- 
lations»  in  virtue  of  their  authority  to  make  all  laws  which  shall  be 
necessary  and  proper  to  carry  into  execution  the  powers  vested 
by  the  constitution  in  the  government  of  the  United  States  or  in 
any  department  or  officer  thereof.  In  construing  this  clause  of  the 
constitution  it  would  be  incorrect  dnd  would  produce  endless  diffi- 
culties, if  the*  opinion  should  be  maintained  that  no  law  was  author- 
ized which  was  not  indispensably  necessary  to  give  eflfect  to  a 
ipecified  power. 

Where  various  systems  might  be  adopted  for  that  purpose,  it 
might  be  said  with  respect  to  each,  that  it  wa&  not  necessary  be- 
cause the  end  might  be  pbtained  by  other  means.  Congress  must 
possess  the  choice  of  means,  and  must  be  empowered  to  use  any 
ipeans  which  are  in  fact  conducive  to  the  exercise  of  a  power 
granted  by  the  constitution.  The  United  States  v.  Fisher^  2 
Crancb,  3^ ;  (I  Condens.  Rep.  42L) 

2.  The  fifth  section,  above  recited,  of  the  act  of  1707,  extends  to 
debtors  of  the  United  States  of  every  description,  and  not  merely 
to  delinquent  revenue  officers  and  persons  accountable  for  public 
moneys^  to  which  the  preceding  sections  are  limited ;  while  the 
65th  section  of  the  aot  of  1799  applies  only  to  persons  bound  for 
the  payment  of  those  duties  on  imports  and  t6nnage  which  are  the 
subject  of  the  act  Ibid,  and  Beaston  v.  The  Bank  of  the  Unile4 
States,  12.  Peters,  102.  The  act  of  1797  was  therefore  held  to 
embrace  the  case  of  an  indorser  of  a  foreign  bill  of  exchange  of 
which  the  United  States  were  the  holders.  The  United  States  v. 
Fisher,  cited  above. 

3.  These  acts  create  no  lien  in  favor  of  the  United  States,  but 
only  a  priority  in  payment,  limited  to  the  particular  cases  or  states 
of  things  specified  in  the  acts,  while  the  debtor  is  living;   but 
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taking  effect  generally  if  he  is  dead.  No  transfer  of  property 
in  the  ordinary  course  of  business,  which  would  otherwise  be  valid, 
is  therefore  affected  by  them.  Tht  United  States  v.  Fisher^  2 
Cranch,  358 ;  (1  Condens.  Rep.  421.)  The  United  States  v,  Hooe^ 
et  aU  3  Cranch,  73 ;  (1  Condens.  Rep.  458.)  Conrad  v.  The  At- 
lantic Insurance  Company ^  1  Peters,  386.  Beaston  v.  The  Bank 
of  the  United  States,  12  Peters,  102.  The  priority  of  the  United 
States,  therefore,  does  not  divest  a  specific  Hen,  whether  acoompa- 
nied  by  possession  or  not ;  and  a  fortiori,  it  does  not  supersede  the 
rights  of  a  mortgagee.  lb.  Thus,  in  the  case  of  Conrad  ▼.  The 
Atlantic  Insurance  Company,  above  cited,  it  was  held  that  an  as- 
signment of  a  bill  of  lading  of  an  outward  bound  ship,  **  and  of  tbe 
specie,  goods,  &c.,  to  be  procured  thereto  and  thereby,  and  any 
return  cargo  to  be  obtained,  d&c,  by  the  proceeds  thereof,''  as  col- 
lateral security  for  money  loaned  on  a  respondentia  bond,  was 
valid  and  effectual  in  favor  of  the  assignee  against  the  right  of  pri- 
ority of  the  United  States,  as  to  a  debt  due  to  them  from  tbe  as- 
signor. Such  a  transfer  gives  to  the  assignee  a  right  to  cake  and 
bold  the  proceeds  of  the  outward  bound  cargo  against  any  peraon 
but  the  consignee  of  the  cargo,  or  a  purchaser  from  the  consignee 
without  notice.(a)  See  also,  to  the  same  pobt,  the  cases  of  Har- 
ris v.  U  Wolf  ^¥eXQr^,\^l\  Conrad v.Nicholl,4l?eiers,29l;  and 
Conrad  v.  The  Pacific  Insurance  Company,  6  Peters,  262.  The 
importance  of  the  case  of  Conrad  v.  The  Atlantic  Insurance  Com-^ 
pany,i8  enhanced  by  the  elaborate  review  and  explanation  it  con- 
tains of  the  case  of  Thelluson  et  al.  v.  Smith,  2  Wheat.  306 ;  (4 
Condens.  Rep.  183.)  According  to  the  report  of  that  case,  it  de- 
cides that  the  general  lien  of  a  judgment  creditor  upon  the  lands 
of  his  debtor  is  overreached  and  displaced  by  the  priority  of  the 
United  States  ;  and  that  to  render  it  valid  as  against  such  priority 
with  respect  to  any  portion  of  the  property  of  the  debtor,  it  is  ne- 
cessary to  take  out  an  execution  and  make  a  levy  on  such  pro- 
perty. The  controversy  in  that  case  was  concerning  the  proceeds 
of  a  part  of  the  lands  of  the  debtor,  called  the  **  Sedgely  estate," 

(a)  The  case  of  Conrad  T..TkeAtlantie  Inwrance  Cmnptmy,  it  a  higUy  inttrae. 
tiye  one.  It  involved  seveial  questions  of  great  inteiest,  which  were  discussed  with 
extraordinary  leamingr  and  ability,  as  weU  at  the  bar,  as  by  Mr.  Justice  Story  in  de- 
livering the  opinion  of  the  court. 
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i^hich  had  been  sold  on  a  junior  judgment  in  favor  of  the  United 
States,  after  he  had  brought  himself  within  the  purview  of  the  acts 
giving  priority  to  the  United  Stales,  by  an  assignment  of  all  his  pro- 
perty, "The  real  ground  of  the  decision,^  say  the  court,  '*  was,  that 
^judgment  creditor  had  never  perfected  his  titlefby  any  execution 
and  levy  on  the  Sedgely  estate,  that  he  had  acquired  no  title  to  the 
proceeds  as  his  property,  and  that  if  the  proceeds  were  to  be 
deemed  general  funds  of  the  debtor,  the  priority  of  the  United  States 
to  payment  had  attached  against  all  other  creditors ;  and  that  a 
mere  potential  lien  on  land,  did  not  carry  a  legal  title  to  the  pro* 
ceeda  of  a  sale  made  upder  an  adverse  execution.  This,"  it  is 
added,  **  is  the  manner  in  which  this  case  has  been  understood,  by 
tike  judges  who  concurred*  in  the  decision  ;  and  it  is  obviousj  that  it 
established  no  such  proposition,  as  that  a  specific  and  perfected 
liei>,  can  be  displaced  by  the  mere  priority  of  the  United  States  ; 
since  that  priority  is  not  of  itself  equivalent  to  a  lien,** 

This  erplanation  was  sufficient,  ia  the  view  of  a  majority  of  the 
court,  to  relieve  the  case  then  before  them  from  any  embarrass- 
ment arising  from  the  case  of  Tkelluson  v.  Smith  9  but  I  do  not 
understand  it,  whatever  inferences  the  court  might  have  been  wil« 
ling  should  be  drawn  from  it,  as  distinctly  implying  any  repudia* 
tton  of  the  doctrine  of  that  case,  as  laid  down  in  the  reported 
opinion.  On  the  contrary,  the  care  which  the  court  take  to  dis^ 
tinguish  between  specific  and  general  liens,  in  which  latter  catoi- 
gory  they  place  judgments  before  an  actual  levy,  would  seem  to 
imply  an  assent  to  that  doctrine.  Mr.  Jiistice  Johnson,  however, 
who  gave  a  separate  opinion,  considered  the  decision  of  the  court 
in  the  case  before  them  as  overturning  the  ease,  or,  rather,  to  use 
his  own  language,  the*  report  of  the  case  of  Thelluson  v.  Smithy 
and  expressed  his  satisfaction  that  it  did  so.  And  he  clearly 
showed  that  the  special  verdiot  in  that  case^  rightly  understood, 
involved  no  question  of  priority  at  all ;  the  judgment  in  favor  of 
the  United  States  not  having  been  obtained  until  after  the  assign- 
ment of  all  the  debtor's  property,  and  the  sale  from  which  the  pro* 
ceeds  in  question  accrued,  having  been  a  -mere  nullity,  and  being, 
of  course,  no  impediment  to  the  enforcement  of  the  prior' judg^^ 
ment.  The  case  of  Thelluson  v^  8miA  did-cot  therefore  require 
any  decision  ypoQ  ihe  qjuestion  of  prefer^oee'^tweea  the  United 
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States  claiming  a  pricnrity  of  payment  under  the  acta  in  question 
and  a  judgment  creditor,  and  however  doubtful  this  question  may 
have  been  left  by  the  commentary  of  the  court  upon  that  case  id 
Conrad  v.  The  Atlantic  Insurance  Company f  a  decision  of  it  uii> 
favorable  to  the « judgment  creditor  would  seem  to  be  little  in  ac- 
cordance with  the  judicial  construction  in  reference  to  other  kin- 
dred questions  which  these  acts  have  uniformly  received.  In  the 
first  reported  case  which  arose  under  them,  it  was  unequivocally 
declared  that  they  created  no  lien  in  favor  of  the  United  States ; 
and  this  declaration  has  often  been  repeated  and  acted  upon  since. 
But  a  jud'gn)ent  creditor  surely  has  a  lien,  general  though  it  be,  in 
regard  to  the  debtor's  lands,  until  rendered  specific  by  an  actual 
levy  under  it:  and  how  can  it  be  disphiced  by  rights  falling  short 
of  a  lien?  It  is  proper  to  add,  however,  that  in  the  recent  case 
of  Brent  v.  The  Bank  qf  Washington,  (10  Peters,  696,)  the  court 
appear  to  have  considered  this  question  still  an  open  one ;  for 
speaking  of  the  priority  of  the  United  States,  they  say  **  ii  has 
never  been  decided  that  it  afiects  ahy  lien,  general  or  specific,  ex- 
isting when  the  event  took  place  which  gave  the  United  States  a 
claim  of  priority." 

In  the  case  of  Brent  v.  The  Bank  of  Washington^  it  was  held 
that  where  the  charter  of  a  bank  gave  to  the  bank  a  lien  on  the 
stock  held  by  a  debtor  for  the  payment  of  debts  due  to  it,  this  lien 
would  prevail  against  the  priority  of  the  United  States. 

The  report  of  the  case  of  The  United  States  v.  Matt  et  al^  1 
Paine's  C.  C.  Rep.  188,  is  not  sufficiently  exact,  with  respect  to 
dates  and  some  other  particulars,  to  render  it  perfectly  inteltigiUe. 
But  judging  from  the  report,  it  would  seem,  remarkably  enough, 
not  to  have  occurred,  either  to  the  counsel  or  the  court,  that  the 
fact  of  the  defendants  having  a  prior  judgment,  was  a  circum- 
stance of  any  importance  at  all.  The  reporter,  it  appears,  con- 
sidered the  case  as  turning  upon  a  question  of  fraud  in  tlie  assign- 
ment, though  I  do  not  perceive  in  the  report  any  ground  for  such 
an  inference. 

4.  Congress  intended  to  define  the  insolvency  which  should  bring 
the  debtor  within  the  law  ;  and,  as  this  term  is  used  in  these  acta, 
it  imports  such  a  general  divestment  of  property  as  would  m  fact 
be  equivalent  to  insolvency  in  its  technical  sense. 
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b  supposes  that  all  the  debtor's  property  has  passed  from  him. 
A  mere  inability  of  a  living  debtor  to  pay  his  debts  is  not  suffi- 
cient ;  but  it  must  be  manifested  in  one  of  the  three  modes  pointed 
out  in  the  explanatory  clauses  of  the  acts;  and  no  evidence  can 
be  received  of  the  insolvency  of  the  debtor,  until  he  has  been 
divested  of  bis  property  in  one  of  these  modes ; 'for  while  he  con* 
tinaes  to  be  the  owner,  and  in  possession  of  the  property,  the  pri* 
ority  does  not  attach,  though  he  may  in  fact  be  unable  to  pay  his 
debts. 

And  the  "  voluntary  assignment''  of  the  debtor's  ••  property" 
mentioned  in  these  acts,  means  all  his  property.  Had  the  legisla- 
ture contemplated  a  partial  assignment!  the  words  '*or  part  there- 
of," or  others  of  similar  import,  would  have  been  added.  3  Cranch, 
78.  Prince  v.  BartkU,  8  Cranch,  431  ;  (3  Condons.  Rep.  109.) 
Thelluson  et  aL  v.  Smith,  2  Wheat.  296;  (4  Cohdens.  Rep.  188.) 
1  Peters,  38&.  12  Peters,  102.  The  UnUed  Slates  r.  Clark,  1 
Paine'4  C.  C.  Rep.  629. 

When  the  debtor  is  divested  of  his  property  in  one  of  the  modes 
speeified  in  the  acts,  the  person  who  becomes  vested  with  the  title, 
is  thereby  made  a  trustee  for  the  United  States,  and  is  bound  to 
pay  the'  debt  fii'st.  out  of  the  proceeds  of  the  debtor's  property, 
saving,  however,  the  rights  of  mortgagors  and  other  prior  incum- 
brancers, lb.  See  also,  as  to  the  duties  and  liabilities  of  the  as- 
signees of  the  debtor.  Field  et  ah  v.  The  United  States,  0  Peters, 
182. 

5.  Corporations  are  to  be  considered  persons  within  the  pro- 
visions of  the  fifth  section  of  the  act  of  1797.  Beaston  v.  The 
Bank  of  the  United  Slates,  12  Peters,  102. 

6.  The  priority  of  the  United  States  confers  no  right  to  take  the 
property  of  a  partner  from  partnership  effects,  to  pay  a  separate  debt 
due  by  such  partner  to  the  United  States,  when  the  partnership 
effects  are  not  sufficient  to  satisfy  the  creditors  of  the  partnership  : 
it  being  a  well  settled  rule,  that  the  interest  of  each  partner  in  the 
partnership  property,  in  his  share  of  the  surplus,  after  the  part- 
nership debts  are  paid  ;  and  that  sur[dus  only,  is  liable  to  the  se- 
parate debts  of  such  partner.' 

7.  The  priority  of  the  United  States  attaches  as  well  with  res- 
pect to  debts  owing  but  not  yet  payable,  as  with  respect  to  those 
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already  payable;  when  the  insolvency  or  death  oFthe  debtor  occurs. 
The  UniUd  States  v.  The  Bank  of  North  Carolina.  6  Peters,  20. 

8.  In  the  case  of  The  United  States  v.  Clark,  (1  Paine's  C.  C. 
Rep.  620^)  it  was  held  that  an  action  of  assumpsit  for  money  had 
and  received^  founded  on  the  right  of  priority,  might  be  maintained 
by  the  United  States  against  the  assignee  of  the  debtor,  to  recoTer 
the  proceeds  of  the  debtor's  property  ;  and  that  it  was  not  neces- 
sary that  the  debt  should  first  be  al'scertained  by  a  judgment  against 
the  debtor.  Such  an  action  would,  however,  of  course,  requine 
the  same  proof  of  indebtedness^  and  be  open  to  the  san^e  defence 
as  a  suit  against  the  debtor. 

The  suit  in  that  case  was  against  the  assignee  of  a  surety  in  a 
paymaster's  bond ;  and  it  was  held  that  the  debt  of  the  paymaster 
to  the  United  States  was  created  by  the  advances  made  to  him, 
and  was  to  be  considered  as  having  accrued,  so  as  to  constitute 
the  surety  a  d^tor  of  the  United  States,  as  soon  as  the  principal 
failed  to  account  for  thq  public  moneys  advanced  to  him,  as  re- 
quired by  the  condition  of  bis  bond — without  regard  to  the  time  of 
striking  the  balance  of  his  account  on  the  treasury  books,  or  to 
the  time  of  commencing  the  suit. 

It  was  also  further  held  that  an  assignee  is  not  liable  until  afier 
notice  to  him  of  the  debt  due  to  the  United  States  ;  but  that  such 
notice  need  not  be  given  by  the  United  States,  and  need  only  be 
such  as  would  be  sufficient  to  put  a  prudent  man  on  inquiry. 

It  may  not  be  amiss  to  add,  that  whatever  ground  for  donbl 
there  may  have  been,  heretofore,  while  all  contracts  made  in  pur- 
suance of  the  laws  regulating  the  post  office  establishment,  were 
made  with  the  post  master  geucral,  whether  debtors  under  such 
contracts  came  within  the  operation  of  these  acts,  there  can  be 
none  now,  since  by  the  act  of  July  2,  1836,  (vol.  9,  p.  462,  §  13,) 
all  contracts^  of  this  description  are  required^  thenceforth,  to  be 
made  *'  tp  and  with  the  United  States.'' 


CHAPTER    n. 


IMPRISONED    DEBTORS. 


While  the  acts  of  Congress,  collectively,  provide  for  the  Hbef* 
ation  of  a// insolvent  debtors  imprisoned  onex^utions  issuing  from 
any  court  of  the  United  States,  they  divide  #uch  debtors  into  three 
distinct  classes,  and  prescribe  for  each  a  diflerent  form  of  relief. 
It  is  proposed  to  state  the  provisions  now  in  force,  relative  to  each 
of  these  classes. 

1.  By  the  act  of  June  6,  1798,  (vol.  3,  p.  54,)  entitled  "an  act 
providing  for  the  relief  of  persons  imprisoned  for  debts  due  to  the 
United  States,"  it  is  provided,  (sect.  l,)"that  any  person  impri- 
soned upon  execution  issuing  from  any  court  of  the^United  States, 
for  a  debt  due  to  the  United  States,  which  he  shall  be  unable  to 
pay,  may,  at  any  time  after  commitment,  make  application  in  wri- 
ting  to  the  secretary  of  the  treasury,  stating  the  circumstances  of 
his  case,  and  his  inability  to  discharge  the  debt :  and  it  shall  there- 
upon be  lawful  for  the  said  secretary  to  make,  or  require  to  be 
made,  an  examination  and  inquiry  into  the  circumstances  of  the 
debtor,  either  by  the  oath  or  affirmation  of  the  debtor,  (which  the 
said  secretary,  or  any  other  person  by  him  specially  appointed  are 
[is]  hereby  authorized  to  administer,)  or  otherwise,  as  the  said  sec- 
retary shall  deem  necessary  and  expedient,  to  ascertain  the  truth ; 
and  upon  proof  being  made  to  his  satisfaction,  that  such  debtor  is 
unable  to  pay  the  debt  for  which  he  is  imprisoned,  and  that  he  hath 
not  concealed,  or  made  any  conveyance  of  his  estate,  in  trust,  for 
himself,  or  with  an  intent  to  defraud  the  United  States,  or  deprive 
them  of  their  legal  priority,  the  said  secretary  is  hereby  author- 
ized to  receive  from  such  debtor,  any  deed,  assignment  or  convey- 
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ance,  of  the  real  or  personal  estate  of  such  debtor  if  any  he  hatb« 
or  any  cdlat'eral  security,  to  the  use  of  the  United  States ;  and 
upon  a  compliance,  by  the  debtor,  with  such  ternts  and  conditions 
as  the  said  secretary  may  judge  reasonable  and  proper,  under  all 
the  circumstances  of  the  case,  it  shall  be  lawful  for  the  said  secre- 
tary to  issue  his  order,  under  his  hand,  to  the  keeper  of  the  prison, 
directing  him  to  discharge  such  debtor  from  his  imprisonment 
under  such  execution,  and  he  shall  be  accordingly  discharged,  and 
shall  not  be  liable  to  be  imprisoned  again  for  the  same  debt ;  but 
the  judgment  shall  remain  good  and  sufficient  in  law,  and  may  be 
satisfied  out  of  any  estate  which  may  then,  or  at  any  time  after* 
wards,  belong  to  the  debtor.'* 

The  second  sectioft  declares  false  swearing  under  the  act  to  be 
perjury,  and  by  refereft^e  to  an  expired  act  of  earlier  date  super- 
adds the  further  penalty  that  '*  the  court  upon  the  mouon  of  the 
creditor,  shall  re-commit  the  debtor  to  the  prison^  from  wJience  he 
was  liberated,  there  to  be  detained  for  the  said  debt,  in  the  same 
manner  as  if  the  said  oath  or  affirmation  had  not  been  taken.^ 

The  third  and  last  section  provides,  ''  that  the  benefit  of  this  act 
shall  not  be  extended  to  any  person  imprisoned  for  any  fine,  for- 
feiture, or  penahy,  incurred  by  a  breach  of  any  law  of  the  United 
States,  or  for  moneys  had  and  received  by  any  officer,  agent,  or 
other  person,  for  their"  [the  United  Stales*]  "  use." 

By  this  section,^  it  will  be  perceived,  a  very  large  proportion 
of  those  likely  to  be  imprisoned  on  execution  at  the  suit  of  the  Uni- 
ted States,  are  excluded. 

2.  For  the  purpose  of  providing  for  the  case  of  persons  thus  ex- 
cluded, VIZ.  those  who  should  be  imprisoned  in  execution  of  judg- 
ments for  fines,  forfeitures,  or  penalties,  or  for  the  embezzlement  or 
non-payment  according  to  law,  o[  moneys  belonging  to  the  Uniied 
States,  the  supplementary  act  of  March  3, 1817,  (voK  6,  p.  247.) 
was  passed. 

By  this  act  it  is  enaoted«  ''  tbat'any  person  imprisoned  apon 
execution  for  a  debt  due  to  the  United  States,  which  be  shall  be 
unable  to  pay,  if  his  case  shall  be  such  as  does  not  authorhe  hie 
discharge  by  the  secretary  of  the  treasury,  under  the  powers  given 
him  by  the  act,  entitled  *'  an  act  providing  for  the  relief  of  persons 
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impriapned  for  debts  due  to  the  United  States ;  may  make  applica- 
tion lo  the  President  of  the  United  States,  and  upon  proof  being  made 
to  his  satis&ction  that  such  debtor  is  unable  to  pay  the  debt,  and 
upon  a  compliance  by  the  debtor  with  such  terms  and  conditions 
as  the  president  shall  deem  proper,  be  may  order  the  discbarge 
of  such  debtor  from  his  imprisonment,  and  he  shall  be  accordingly 
discharged,  and  shall  not  be  liable  to  be  imprisoned  again  for  the 
same  debt ;  but  the  judgment  shall  remain  good  and  sufficient  in 
law,  and  may  be  satisfied  out  of  any  estate  which  may  then,  or  at 
any  time  afterwards,  belong  to  the  debtor." 

The  terms  of  these  two  acts  are  unquestionably  comprehen- 
sive enough  to  embrace  judgment  debtors  of  the  United  States  of 
every  description. 

But  by  the  act  of  March  3,  1825,  (vol.  7,  p.  377,  ^  38,)  to  es- 
tablish and  regulate  the  post  office  department,  it  is  provided,  that 
^  the  post  master  general  shall  be  authorized  to  discharge  from  im- 
prisonment any  person  confined  in  jail,  on  any  judgment  in  a  civil 
cause,  obtained  in  behalf  of  the  department:  Provided^  it  be  made 
to  appear  that  the  defendant  has  no  property  of  any  description : 
And  provided^  That  such  release  shall  not  bar  a  subsequent  exe- 
cution against  the  property  of  the  defendant." 

Under  this  act,  and  until  recently,  all  contracts  relative  to  the 
concerns  of  the  post  office  department  were  required  to  be  made 
with  the  post  master  general,  and  all  suits  growing  out  of  such 
contracts  were  prosecuted  in  his  name.  The  provision  above 
quoted  may  therefore  have  been  inserted  fron>  abundant  caution^ 
under  the  supposition  that  the  description  of  imprisoned  insolvent 
debtors  therein  mentioned,  might  not  be  embraced  within  the  gen- 
eral act  giving  a  like  authority  to  the  president,  and  secretary  of 
the  treasury.  Or,  under  the  system  which  then  prevailed,  it  niay 
have  been  deemed  expedient  to  withdraw  this  particular  class  of 
debtors  from  the  power  of  these  functionaries,  and  to  place  them 
under  that  of  the  post  master  general. 

But  by  the  act  '*  to  change  the  organization  of  the  post  office 
department,"  &c.«  passed  July  2, 1836,  (vol.  9,  p.  462,  $  13,)  all' 
''bonds  and  contracts  of  post  masters,  mail  contractors,  and  other 
agents  of  the  post  office  department,"  are  required  thereafter  to 
^  be  made  to  and  with  the  United  States  of  America." 
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And  by  the  eighth  section  of  this  act,  provision  is  made  for  the 
appointment  by  the  president  and  senate,  of  an  *'  auditoV  of  the 
treasury  for  the  post  office  department,  whose  duty  it  shall  be  to 
receive  all  accounts  arising  in  the  said  department,  or  relative 
thereto,  to  audit  and  settle  the  same,"  &c. 

Under  this  state  of  the  law,  therefore,  it  may  well  be  questioned 
whether  the  provision  above  cited  from  the  act  of  1825,  is  not  su* 
perseded. 

3.  The  remaining  description  of  insolvent  debtors  to  be  here 
noticed,  consists  of  those  who  are  imprisoned  on  execution  not  at 
the  suit  of  the  United  States. 

These  are  provided  for  by  the  "  act  for  the  relief  of  persons  im- 
prisoned for  debt,"  passed  January  6,  1800,  vol.  3,  p.  310. 

The  first  section  of  this  act  secures  to  all  persons  imprisoned  on 
process  issuing  from  the  courts  of  the  United  States,  the  like  privi- 
leges of  the  yards  or  limits  of  the  jails  in  each  state,  as  persons 
confined  in  like  cases  on  process  from  the  state  courts. 

The  second  section  enacts,  "  that  any  person  imprisoned  on  pro- 
cess of  execution  issuing  from  any  court  of  the  United  States,  in 
civil  actions,  except  at  the  suit  of  the  United  States,  may  hav  e 
the  oath  or  affirmation,  hereinafter  expressed,  administered  to  him, 
by  the  judge  of  the  District  Court  of  the  United  States, 'wilhin 
whose  jurisdiction  the  debtor  may  be  confined ;  and  in  case  there 
shall  be  no  district  judge  residing  within  twenty  miles  of  the  jail 
wherein  such  debtor  may  be  confined,  such  oath  or  affirmation 
may  be  Administered  by  any  two  persons  who  may  be  commis- 
sioned for  that  purpose  by  the  district  judge:  the  creditor,  his 
agent,  or  attorney,  if  either  live  within  one  hundred  miles  of  the 
place  of  imprisonment,  or  within  the  district  in  which  the  judg- 
ment was  rendered,  having  had  at  least  thirty  days'  previous  no- 
tice, by  a  citation  servei  on  hin^,  issued  by  the  district  judge,  to 
appear  at  the  time  and  place  therein  mentioned,  if  he  see  fit,  to 
show  cause  why  the  said  oath  or  affirmation  should  not  be  so  ad- 
ministered :  at  which  time  and  place,  if  no  sufficient  cause,  in  the 
opinion  of  the  judge,  (or  the  commissioners  appointed  as  afore- 
said,) be  shown,  or  doth,  from  examination,  appear  to  the  contrary, 
he  or  they  may,  at  the  request  of  the  debtor,  proceed  to  ad  minis- 
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ter  to  him  the  following  oath  or  affirmation,  as  the  case  may  be, 

viz :  "  You solemnly  {swear  or  affirm)  that  you  have  no  es" 

tatCf  real  or  personal,  in  possession,  reversion,  or  remainder^  to 
the  amount  or  value  of  thirty  dollars,  oOier  than  necessary  wearing 
apparel;  and  that  you  have  not,  directly  or  indirectly,  given,  sold, 
leased^  or  otlierwise  conveyed  to,  or  intrusted,  any  person  orper^ 
sons,  with  all,  or  any  part  of  the  estate,  real  or  personal,  whereof 
you  have  been  the  lawful  oumer  or  possessor,  with  any  intent  to  se- 
cure tlie  same,  or  to  receive,  or  expect,  any  profit  or  advantage 
therefrom,  or  to  defraud  your  creditors,  or  have  caused,  or  suffered 
to  be  done,  any  thing  else  whatsoever,  whereby  any  of  your  credi- 
tors may  be  defrauded.^  Which  oath  or  affirmation  being  admin- 
istered, the  judge  or  commissioners  shall  certify  the  same,  under 
his  or  their  hands,  to  the  prison  keeper,  and  the  debtor  shall  be  dis- 
charged from  his  imprisonment  on  such  judgment,  and  shall  not  be 
liable  to  be  imprisoned  again  for  the  said  debt,  but  the  judgnient 
shall  remain  good  and  sufficient  in  law,  and  may  be  satisfied  out  of 
any  estate  which  niay  then,  or  at  any  time  afterwards,  belong  to 
the  debtor.  And  the  judge  or  commissioners,  in  addition  to  the 
certificate  by  them  made  and  delivered  to  the  prison  keeper,  shall 
make  return  of  their  doings  to  th&  District  Court,  with  the  com- 
mission, in  cases  where  a  commission  hath  been  issued,  to  be  kept 
upon  the  files  and  record  of  the  same  court.  And  the  said  judge, 
or  commissioners,  may  send  for  books  and  papers,  and  have  the 
same  authority  as  a  court  of  recordf  to  compel  the  appearance  of 
witnesses,  and  administer  to  them,  as  well  as  to  the  debtor, 
the  oaths  or  affirmations  necessary  for  the  inquiry  into,  and 
discovery  of,  the  true  state  of  the  debtor's  property,  transactions, 
and  affairs.'' 

Section  third  provides,  <<  that  when  the  examination  and  proceed- 
ings aforesaid,  in  the  opinion  of  the  said  judge  or  commissioners^ 
cannot  be  had  with  safely  or  convenience,  in  the  prison  wherein 
the  debtor  is  confined,  it  shall  be  lawful  for  him  or  them,  by  war- 
rant, under  his  or  their  hand  and  seals,  to  order  the  marshal  or  pri- 
son keeper  to  remove  the  debtor  to  such  other  place,  convenient 
and  near  to  the  prison,  as  he  or  they  may  see  fit ;  and  to  remand 
the  debtor  to  the  same  prison,  if,  upon  examination  or  cause 
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»hown  by  the  creditor,  it  shall  appear  that  the  debtor  ought  not  to 
be  admitted  to  take  the  above  recited  oath  or  affirmattODy  or  that 
be  is  holden  for  any  other  cause." 

The  fourth  section  denounces  the  pains  and  penalties  of  per- 
jury for  false  swearing  under  the  act,  and  directs  that  "  in  case 
any  false  oath  or  affirmation  be  so  taken- by  the  debtor,  the 
court,  upon  motion  of  the  creditor,  shall  re-comcnit  the  debtor 
to  the  prison  from  whence  he  was  liberated,  there  to  be  detained 
for  the  said  debt«  in  the  same  manner  as  if  such  oath  or  affirmation 
bad  not  been  taken. (a) 

The  fifth  and  last  section  of  this  act  contains  the  important  pro- 
vision,  '*  That  any  person  imprisoned  upon  process  issuing  from 
any  court  of  the  United  States,  except  at  the  suit  of  the  United 
States,  in  any  civil  action,  against  whom  judgment  has  been  or 
sh&ll  be  recovered,  shall  be  entitled  to  the  privileges  and  relief 
provided  by  this  act,  after  the  expiration  of  thirty  days  from  the 
time  such  judgment  has  been,  or  shall  be,  recovered,  though  the 
creditor  should  not,  within  that  time,  sue  out  his  execution,  and 
chaise  the  debtor  therewith.'' 

This  section,  it  will  be  seen,  is  intended  to  provide  for  the  case, 
of  imprisonment  of  the  debtor  on  mesne  process,  or  on  surrender 
by  bail,  and  the  omission  by  the  plaintiff  to  charge  him  in  exe- 
cution. 

By  the  supplementary  acts  of  January  7,  1824,  chap.  3,  and  of 
April  22,  1624,  chap.  40,  it  is  provided  that  the  oath  prescribed 
by  the  foregoing  act  of  1800  may  be  administered,  either  by  any 
judge  of  the  Supreme  Court  of  the  United  States,  or  by  the  district 
judge  for  the  district  in  which  the  debtor  may  be,  or  by  any  per- 
son commissioned  by  either  of  such  judges,  for  that  purpose ; 

(a)  Thii  latter  oUuse,  and  the  corresponding  one  in  the  act  of  1798,  seem  not  to 
liave  been  well  considered.  During  what  period  aftet  the  dobtoV  is  •*  liberated,"  is 
he  to  continue  liable,  ••  on  motion  of  the  creditor,"  to  be  re-committed  ?  Would 
not  such  a  re.eommitment  be  equivalent  to  a  conyiction  for  perjury — and  that  with- 
out a  jury  7 

It  could  hardly  have  been  intended  to  authorize  a  re.commitment  except  upon  evi- 
dence which  would  warrant  a  conyiction  on  an  indictment  for  perjury.  Why  then 
direct  the  debtor  to  be  committed  and  "  detained  for  the  said  debt,**  when  provision 
ii  made  for  his  punishment  by  imprisonment,  as  a  criminal  ? 
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and  that  the  person  or  persons  so  commissioned,  shall  have  full 
power  and  authority  to  issue  a  citation,  directed  to  the  creditor, 
his  agent  or  attorney,  if  either  live  within  one  hundred  miles  of  the 
place  of  imprisonment,  requiring  him  to  appear  at  the  time  and 
place  therein  mentioned,  if  he  see  fit,  to  show  cause  why  the  said 
oath  or  affirmation  should  not  be  administered  :  and  further  that  if 
the  creditor,  or  his  agent  or  attorney,  lives  within  fifty  miles  of 
the  place  of  imprisonment,  only  fifteen  days  notice  shall  be  re« 
quired. 


CHAPTER    III. 

OF  PROCEEDIMGS  FOR  THE  MITIGATION  OR  REMIS. 
SION  OF  FINES,  PENALTIES,  FORFEITURES  AND 
DISABILITIES. 

The  laws  of  the  United  States  regulating  commerce  and  navi- 
gation, like  those  of  ajl  commercial  nations,  are  necessarily  rigor- 
ous in  their  exactions,  and  highly  penal.  They  require  the  per- 
formance of  certain  acts,  and  prohibit  certain  Others  ;  and  inflict 
forfeitures  and  penalties  for  the  non-observance  of  their  injunctions, 
without  regard,  in  general,  to  the  motives  of  the  ofiender. 

But  however  necessary  such  a  code  of  legislation  may  be  in 
this  particular  instance,  to  regulate  the  conduct  of  the  subordinate 
ministerial  officers  of  the  government,  and  even  the  decisions  of 
judicial  tribunals,  its  inflexible  enforcement  without  the  right  of 
appeal  to  some  dispensing  power,  would  sometimes  lead  to  intole- 
rable injustice.     Congress  have  accordingly  provided  a  mode  of 
relief  in  such  cases,  by  authorizing  the  secretary  of  the  treasury, 
upon  a  proper  application  to  him  for  that  purpose,  to  mitigate  or 
altogether  to  remit  the  penalties  of  these  laws,  when  from  the  facts 
of  the  case,  first  judicially  ascertained,  he  shall  be  of  opinion  that 
such  penalties  "  have  been  incurred  without  willful  negligence  or 
any  intention  of  fraud.    This  provision  is  contained  in  the  act 
"  to  provide  for  mitigating  or  remitting  the  forfeitures,  penalties, 
and  disabilities,  accruing  in  certain  cases  therein  mentioned  ;"  (vol. 
2,  p.  585 ;)  the  first  section  of  which  is  as  follows : 

'*  That  whenever  any  person  or  persons  shall  have  incurred 
any  fine,  penalty,  forfeiture  or  disability,(a)  or  shall  have  been 

(a)  Such  for  example  as  the  incapacity  to  hold  any  office  under  the  United  States 
for  the  period  of  seven  years,  inflicted  by  the  fiftieth  section  of  the  collection  act  of 
March  2,  1799,  (vol.  3,  p.  136,)  for  a  violation  of  its  provisions. 
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ioterested  id  any  vessel,  goods,  wares  or  merchaDdize,  which 
shall  have  been  subject  to  any-  seizure,  forfeiture  or  disability,  by 
force  of  any  present  or  future  law  of  the  (Jolted  States,  for  the 
laying,  levying,  or  collecting,  any  duties  or  taxes,  or  by  force  of 
any  ptesent  or  future  act,  concerning  the  registering  and  recording 
of  ships  or  vessels,  or  any  act  concerning  the  enrolling  and  licen- 
sin  ships  or  vessels  employed  in  the  coasting  trade  or  fisheries 
and  for  regulating  the  same,  shall  prefer  his  petition  to  the  judge 
of  the  district,  in  which  such  fine,  penalty,  forfeiture  or  disability, 
shall  have  accrued,  truly  and  particularly  setting  forth  thecircum* 
stances  of  his  case,  and  shall  pray  that  the  same  may  be  mitigated 
or  remitted,  the  aaid  judge  shall  inquire  in  a  summary  manner 
into  the  circumstances  of  the  case ;  first  causing  reasonable  notice 
to  be  given  to  the  person  or  persons  claiming  such  fine,  penalty 
or  forfeiture,  and  to  the  attorney  of  the  United  States  for  such 
district,  that  each  may  have  an  opportunity  of  showing  cause 
against  the  mitigation  or  remission  thereof;  and  shall  cause  the 
fiicts  which  shall  appr ar  npna  such  inquiry,  to  be  stated  and-  an- 
nexed to  the  petition,  and  direct  their  transmission  to  the  secretary 
of  the  treasury  of  the' United  States,  who  shall  thereupon  have 
power  to  mitigate  or  remit  such  fine,  forfeiture  or  penalty,  or  re* 
move  such  disability,  or  any  part  thereof,  tf,  in  his  opinion,  the 
same  shall  hane  been  incurred  without  willful  negligence  or  any 
intention  of  frauds  in  the  person  or  persons  incurring  the  same, 
and  to  direct  the  prosecution,  if  any  shall  have  been  instituted  for 
the  recovery  thereof,  to  cease  and  be  discontinued,  upon  such 
terms  and  conditions  as  he  may  deem  reasonable  and  just.'^(a) 

This  act  it  will  be  seen,  extends  to  liabilities  incurred  by  force 
of  all  ftUure  as  well  as  existing  laws  of  the  description  therein 
mentioned. 

With  regard  to  the  persons  who  have  a  right  to  petition,  and 
the  time  at  which  such  right  accrues,  the  act  is  sufiiciently  ex- 
plicit. 

It  will  readily  be  seen,  also,  that  in  all  cases  in  which  by  the  act 

(a)  This  act  wm  bjr  tho  terms  of  it  Itmitad  to  a  short  period,  but  wu  ooatinoed  ia 
force  without  limiution  of  time  by  an  act  for  that  purpoie,  paned  FebniaiylJ, 
1800.    (Vol.  3,  p.  304.) 
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the  secretary  is  authorized'  to  grant  relief,  he  is  invested  with  un* 
limited  discretion  as  to  the  extent  of  the  relief,  and  as  to  tlie  teima 
and  conditions  upon  which  prosecutions,  where  they  have  been 
instkuted,  shall  be  stayed  or  discontinued.  He  has  authority 
therefore  to  remit  as  well  the  share  of  the  fine,  penalty,  or  for- 
feiture to  which  the  officers  of  the  customs,  or  an  informer,  are 
by  law  entitled*  as  that  which  belongs  to  the  United  States. 

The  act  does  not  in  terms  prescribe  any  limitation  in  point  of 
time  to  the  right  of  petitioning  and  the  power  of  remission  ;  but 
from  the  nature  of  the  case  son^e  such  limit  must  exist.  This  is  a 
point  which  has  led  to  very  earnest  discussions ;  but  so  far  at 
least  as  the  interests  of  the  officers  of  the  customs  or  of  informers 
are  concerned,  may  now  be  considered  as  definitively  settled  by 
the  case  of  The  United  States  v.  Morris,  10  Wheat.  246;  which, 
though  it  relates  immediately  to  a  forfeiture^  is  doubtless  equally 
applicable  to  pecuniary  fines  and  penalties.  The  question  in  this 
case  was,  whether  by  a  judgment  or  decree  of  amdemnation  against 
property  seized  for  a  violation  of  the  non-intercourse  laws  of  the 
United  States,  the  rights  of  the  officers  of  the  customs  to  a  moiety 
of  the  value  of  such  property  had  become  absolute  and  fixed,  so 
as  no  longer  to  be  subject  to  the  power  of  revision  by  the  secre- 
tary of  the  treasury.  After  a  very  able  argument  at  the  bar,  and 
an  elaborate  and  luminous  examination  of  the  question  by  the 
court,  it  was  decided  that  the  {>ower  of  remission  continued  until 
the  actual  receipt  of  the  money  arising  from  the  fotfeiture  by  ike 
collector^  for  distribution. 

It  will  be  perceived,  however,  that  this  decision,  in  fixing  the 
limits  beyond  which  the  power  of  remission  can  no  longer  be  ex- 
erted, applies  in  terms  only  to  the  shares  of  the  officers  of  the 
customs,  and  not  to  the  interest  of  the  United  States.  The  ques- 
tion may  therefore  perhaps  still  be  considered  as  open  for  dis- 
cussion, whether  so  far  as  this  interest  is  concerned,  the  secretary 
of  the  treasury  may  not  remit  at  a  still  later  stage  of  the  transac- 
tion. 

It  will  doubtless  occur  to  the  student  that  the  rule  established 
by  this  case  authorizes  a  remission  after,  as  well  as  before  a  sale 
by  the  marshal  of  the  petitioner's  property,  provided  the  proceeds 
have  not  been  paid  over  for  distribution  to  the  collector.    It  is  pre- 
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sumed  however,  that  the  Supreme  Court  did  not  contemplate  any 
interference  with  the  tilh  acquired  by  the  purchaser  at  such  sale ; 
but  intended,  in  case  of  such  subsequent  remission,  not  that  the 
property  of  the  petitioner  should  be  restored,  but  that  the  pro- 
ceeds of  it,  or  such  portion  thereof  as  might  be  remitted,  should 
be  paid  over  to  him. 

In  cases  highly  favorable  to  the  petitioner  and  in  which  there 
should  be  danger  that  the  period  of  grace  would  elapse  before  a 
decision  by  the  secretary ^of  the  treasury  could  be  obtained,  pro- 
bably the  district  judges  would  consider  it  their  duty  to  grant  an 
order  for  a  temporary  stay  of  proceedings  in  the  suit  against  the 
property  or  person  of  the  petitioner. 

Of  the  Petition  and  Notice  thereof.]  Although  the  application 
for  relief  is  to  the  secretary  of  the  treasury^  the  petUion^  is  by  the 
terms  of  the  act,  io  be  presented,  and  may  with  propriety  be,  as 
in  practice  it  usually  is,  addressed  to  the  judge  by  whom  the  sum- 
mary inquiry  is  to  be  made.  It  must  truly  and  particularly -set 
forth  the  circumstances  of  the  petitioner's  case :  that  is,  it  must 
state  truly  and  with  precision  how  his  liability  was  incurred,  and 
the  circumstances  upon  which  he  relies  for  relief  ;—<is  his  igno* 
raiice  or  misapprehension  of  the  requirements  of  the  law ;  mistake ; 
accident ;  misconduct  of  agents ;  or  the  like ;  and  that  he  had  been 
guilty  of  no  '^  willful  negligence,  or  any  intention  of  fraud."  It 
does  not  require  all  the  formal  precision  usually  observed  in  a  bill 
in  equity :  but  is  very  analogous  in  its  nature  to  such  a  bill  for  re- 
lief, (for  example,)  against  a  judgment  at  law ;  and  should  be 
framed  accordingly*  The  secretary  of  the  treasnry  being  author- 
ized to  direct  any  prosecution  which  may  be  pending  to  *'  cease 
and  be  discontinued  upon  such  terms  and  conditions  as  he  may 
deem  reasonable  and  just,**  it  is  essential  that  the  petitioner  should 
state  vohether  any  and  what  legal  proceedings  have  been  had  in  the 
case:  and  it  is  accordingly  expressly  required,  by  a  rule  of  each 
of  the  District  Courts  in  New- York,  that  he  should  do  so.  Rule 
62,  p.  C.  S.  D.  and  Appendix.  Rule  96,  D.  C.  N.  D.  N.  Y. 

It  is  not  required  by  the  act  nor  by  the  rules  of  either  of  these 
courts,  that  the  petition  should  be  verified  by  the  oath  of  the  peti- 
tioner. 
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It  13  however  usoatin  practice  to  append  to  it  an  affidavit  of  ita 
truth  ;  and  when  this  is  done,  care  should  be  taken  as  in  all  other 
cases,  that  the  affidavit  be  made  either  before  the  judge,  or  one  of 
the  commissioners  appointed  to  take  affidavits  and  acknowledgments 
of  bail,  in  the  district  in  which  the  petition  is  preferred. 

The  act  requires  the  judge,  before  proceeding  to  the  summary 
inquiry  into  the  circumstances  of  the  case,  to.  cause  '*  reasonable 
notice  to  be  given  to  the  person  or  persons  claiming  the  fine, 
penalty  or  forfeiture,  and  to  the  attorney  of  the  United  States  for 
such  di^rict.**  This  language  would  rather  seen  to  imply  the  pre- 
vious presentation  of  the  petition,  and  an  order  therenpon  in  each 
case,  that  such  notice  as  may  be  deemed  reasonable  be  given. 
This  however,  is  but  matter  of  form  ;  and  according  to  a  rule  in 
each  of  the  District  Courts  in  New- York,  the  petitioner  may  give 
notice  in  the  first  instance  of  his  intention  to  present  the  petition^ 
and  then  the  necessary  inquiry  takes  place  at  the  time  of  its  pre- 
sentation. This  is  merely  doing  by  general  rule,  what  it  woald 
otherwise  be  necessary  to  do  by  special  order  in  each  particular 
case.  In  the  Southern  District,  this  notice  must  be  served  four 
days,  and  in  the  Northern  District  ten  day  before  presenting  the 
petition.  Aa  it  regards  the  form  of  the  notice,  these  rules  require 
the  service  of  "  a  copy  of  the  petition,  with  a  notice  of  the  time 
and  place  of  presenting  the  same,"  Rule  61,  D.  C.  S.  D.  and 
Appendix,  Rule,  88,  D.  C.  N.  D.  N.  Y. 

The  service  must  in  all  cases  be  made  upon  the  district  attar- 
ney ;  but  in  order  to  ascertain  upon  what  other  persons  it  must 
also  be  made,  it  is  necessary  to  refer  to  the  01st  section  of  the  act 
of  March  2,  1799,  "  to  regulate  the  collection  of  duties  on  imports 
and  tonnage,"  (vol.  3.  p.  136,)  prescribing  the  manner  in  which  fines, 
penalties  and  forfeitures  are  to  be  distributed.  It  is  true  this  direc- 
tion in  terms  applies  only  to  such  penalties  and  forfeitures  as  may 
be  incurred  under  that  particular  act ;  and  that  there  are  other 
acts  of  the  description  enumerated  in  the  remission  act,  by  which 
penalties  and  forfeitures  are  atso  inflicted :  but  in  every  instance 
as  far  as  I  have  observed,  the  provisions  of  this  act  relative  to 
the  enforcement  and  distribution  of  such  penalties  and  forfeitures 
are  referred  to  and  expressly  adopted. 

Bui  before  adverting  to  the  provisions  in  question  of  the  91st 
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section  of  the  colIectioQ  act,  it  will  conduce  to  perspicuity  in  rela- 
tion to  this  whole  subject,  to  notice  some  o(  the  provisions  of  the 
two  next  preceding  sections. 

The  eighty-ninth  section  among  other  'things,  directs,  that  all 
penalties  accruing  by  any  breach  of  the  said  act,  shall  be  sued  for 
and  recoTered  with  costs  of  suit,  in  the  name  of  the  United  States 
of  America*  It  makes  it  the  duty  of  the  collector  within  wliose 
district(a)  any  seizure  is  made  or  forfeiture  incurred,  to  cause  suits 
for  the  same  to  be  commenced  without  delay,  and  prosecuted  to 
effect ;  authorizes  him  to  receive  from  the  court,  or  from  the  pro- 
per officer  thereof,  the  sum  or  sums  so  recovered,  after  deducting 
all  proper  charges,  to  be  allowed  by  the  said  court,  and  directs 
him  on  receipt  thereof,  to  pay  and  distribute  the  same  without 
delay  according  to  law. 

The  ninetieth  section  directs  all  vessels  and  goods  condemned 
in  virtue  of  the  said  act,  (and  for  whiph  bond  shall  not  have  been 
given,)  to  be  sold  by  the  marshal  after  fifteen  days  notice,  and 
directs  the  marshal  within  ten  days  after  such  sale  to  pay  over 
the  amount  of  such  sales,  (deducting  all  proper  charges  allowed 
by  the  court,)  to  the  clerk  or  other  proper  officer  of  the  court,  to 
be  by  him  paid  to  the  collector  of  the  district. 

Then  comes  the  ninety- first  section  directing  the  mode  of  dis* 
tribution  as  follows :  ^  That  all  fines,  penalties  and  forfeitures, 
recovered  by  virtue  of  this  act,  (and  not  otherwise  appropriated,) 
shall,  after  deducting  all  proper  costs  and  charges,  be  disposed  of 
as  follows :  one  moiety  shall  be  for  the  use  of  the  United  States, 
and  be  paid  into  the  treasury  thereof,  by  the  collector  receiving 
the  same  ;  the  other  moiety  shall  be  divided  between,  and  paid  in 
equal  proportions  to  the  collector  and  naval  officer  of  the  district, 
and  surveyor  of  the  port,  wherein  the  same  shall  have  been  incur- 
red, to  such  of  the  said  officers  as  there  may  be  in  the  said  dis- 
tricts; and  in  districts  where  one  only  of  the  said  officers  shall 
have  been  established,  the  said  moiety  shall  be  given  to  such  offi- 
cer: Provided,  nevertheless,  that  in  all  cases  where  such  penalties, 
fines  and  forfeitures  shall  be  recovered,  in  pursuance  of  informa- 
ion  given  to  such  collector,  by  any  person  other  than  the  naval 

(a)  By  diiirict  it  ?rill  of  coiine  bo  uadtnUKKl  is  meant  e^lUction  ditirict 
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officer  or  surveyor  of  the  district,  the  one  half  of  such  moiety 
shall  be  given  to  such  informer ;  and  the  remainder  thereof  shall 
be  disposed  of  between  the  collector,  naval  officer  and  surveyor 
or  surveyors  in  manner  aforesaid :  Provided^  also,  that  where  any 
fines,  forfeitures  and  penalties,  incurred  by  virtue  of  this  act,  are 
recovered  in  consequence  of  any  information  given  by  any  officer 
of  a  revenue  cutter,  they  shall,  after  deducting  all  proper  costs 
and  charges,  be  disposed  of  as  follows:  one  fourth  part  shall  be 
for  the  use  of  the  United  States,  and  paid  into  the  treasury  thereof 
in  manner  as  before  directed  ;  one  fourth  part  for  the  officers  of 
the  customs  to  be  distributed  as  herein  before  set  forth  ;  and  the 
remainder  thereof  to  the  officers  of  such  cutler,  to  be  divided 
among  them  agreeably  to  their  pay."(a) 

It  follows,  therefore,  that  notice  is,  in  every  case,  to  be  given  to 
the  coUector ;  and  according  to  the  strict  letter  of  the  law,  when 
the  fine,  penalty  or  forfeiture  has  been  incurred  in  a  collection 
district  in  Which  there  is  a  surveyor  or  naval  officer,  or  both,  no- 
tice ought  to  be  given  to  him  or  them  also. 

It  is  understood,  however,  that  it  has  not  heretofore  been  the 
practice  of  the  judge  for  the  Southern  District  of  New- York,  in 
cases  of  forfeitures  or  penalties  incurred  in  the  collection  district 
of  the  city  of  New- York,  in  which  there  are  both  a  surveyor 
and  a  naval  officer,  to  require  the  service  of  notice  upon  these  lat- 
ter officers,  but  only  on  the  collector.  Perhaps  as  the  collector 
is  made  by  law  the  immediate  agent  in  the  collection,  receipt  and 
distribution,  of  the  moneys  arising  from  penalties  and  forfeitures, 
and  is  himself  always  entitled  to  a  distributive  share,  it  has  been 

(a)  The  residue  of  this  lection  is  as  /bllows :  *«  Avd  provided  likewise,  that 
whenever  a  seizure,  condemnation  and  sale  of  goods,  wares  or  noerchandize,  shall 
take  place  within  the  United  States,  and  the  value  thereof  shall  be  less  than  two 
hundred  and  fifty  dollars  that  part  of  the  forfeiture  which  accrues  to  the  United 
States,  or  so  much  thereof  as  may  be  necessary,  shall  be  applied  to  the  payment  of 
the  costs  of  the  prosecution :  And  be  it  further  provided^  that  if  any  officer  or  other 
person,  entitled  to  a  part  or  share  of  any  of  the  fines,  penalties  or  forfeitures,  incur, 
red  in  virtue  of  this  act,  shall  be  necessary  as  a  witness  on  the  trial  for  such  fine, 
penalty  or  forfeiture,  such  officer  or  other  person  may  be  a  witness  upon  the  said 
trial ;  but  in  such  case  he  shall  not  receive,  nor  be  entitled  to,  any  part  or  share  of 
the  said  fine,  penalty  or  forfeiture ;  and  the  part  or  share  to  which  he  otherwise 
would  have  been  entitled,  shall  revert  to  the  United  States.** 
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considered  a  sufficient  compliance  with  the  spirit  of  the  act  to 
cause  him  alone  to  be  notified,  as  the  representative  as  well  of  the 
interests  of  his  associates,  as  of  his  own'.  According  to  the  terms 
of  the  printed  rule  of  that  court,  one  copy  of  the  petition  and  no- 
tice are  to  be  served  on  the  district  attorney,  "  and  another  copy 
and  notice  on  the  persons  claiming  the  fine/'  &c.  Rule  61.  It  is 
clear  also,  that  when  the  fine,  penalty  or  forfeiture  is  recovered  in 
pursuance  of  information  given  by  an  informer  or  an  officer  of  a 
revenue  cutter,  as  mentioned  in  the  section  last  cited,  a  literal  in- 
terpretation of  the  remission  act,  would  require  such  informer  or 
officer  to  be  notified.  The  name  of  the  informer  or  officer  should 
in  such  cases,  (when  known,)  be  stated  in  the  petition.  In  many 
cases,  however,  in  which  information  h{id  thus  been  given,  the 
petitioner  might  be  wholly  ignorant  of  the  fact.  It  is  proper 
therefore,  when  a  seizure  has  been  made,  or  a  suit  for  a  penalty 
commenced,  that  ho  should  state  in  his  petition,  if  the  fact  is  so, 
that  he  has  no  knowledge  or  good  reason  to  believe  that  such 
seizure  was  made  or  suit  instituted  in  pursuance  of  information 
given  to  the  collector  by  any  person  entitled  as  informer  to  a 
share  of  such  penalty  or  forfeiture. 

The  due  service  of  the  notice  must  of  course,  be  proved,  by 
affidavit  made  before  the  judge  or  a  commissioner. 

But  by  far  the  most  difficult  and  embarrassing  part  of  the  pro- 
ceeding remains  to  be  considered.  The  judge  is  required  ''  to  in- 
quire, in  a  summary  manner  into  the  circumstances  of  the  case ;" 
and  to  **  cause  the  facts  which  shall  appear  upon  such  inquiry  to 
be  stated  and  annexed  to  the  petition,  and  direct  their  transmission 
to  the  secretary  of  tlie  treasury."  It  Is  the  duty  of  the  judge,  there- 
fore, to  decide  from  the  evidence  adduced,  what  are  the  facts  of 
the  case ;  and  from  the  facts  thus  ascertained,  the  secretary  is  to 
form  his  opinion,  whether  the  petitioner  is  guilty  of  *^  willful  negli- 
gence or  any  intention  of  fraud."  But  with  respect  to  the  nature 
of  the  evidence  to  be  adduced,  and  the  mode  by  which  it  is  to  be 
obtained,  the  act  is  wholly  silent.  Generally,  a  judicial  inquiry 
implies  a  resort  to  what  in  law  is  considered  competent  and  credible 
testimony  as  the  only  means  of  ascertaining  the  truth  ;  and  in  the 
ease  of  The  Margareita^  2  Gall.  415,  (the  only  reported  case  to 
be  met  with  relative  to  the  duty  of  the  judge  under  this  act,)  it 
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was  held,  that  such  was  the  necessary  import  of  the  provision  in 
question ;  and  that  the  o^h  of  the  petitioner  was  therefore  in  its 
nature  incompetent  evidence.    But  it  certainly  was  not  intended 
to  require  of  the  judge  or  of  the  petitioner,  to  work  impossibilities ; 
nor  could  it  have  been  intended  so  to  fetter  the  benign  spirit  of  this 
important  and  necessary  remedy  as  to  render  it  illusory  and  inef- 
fectual.   And  to  say  nothing  of  the  omission  of  the  legislature  to 
provide  the  means  of  compelling  the  attendance  of  witnesses,  it  is 
to  be  remembered  that  in  many,  perhaps  a  majority  of  cases,  the 
facts  upon  which  the  petitioner  relies  for  exculpation,  are  such  as, 
from  their  very  nature,  either  cannot  be,  or  cannot  fairly  be  pre- 
sumed to  be  known  to  any  one  but  himself.    In  such  instances 
what  can  the  party  do  more  than  to  give  a  full  explanation  of  the 
circumstances  and  verify  his  statement  by  his  own  oath  T    And  if 
there  is  nothing  suspicious  upon  the  face  of  his  statement,  and  the 
district  attorney*  representing  the  United  States,  and  the  officers  of 
the  customs  are  unable  to  disprove,  or  in  any  manner  to  invah'date 
it,  why  should  it  not  be  adjudged  to  be  true,  and  as  such  trans- 
mitted to  the  secretary  of  the  treasury  ?    Unquestionably  such 
statements  ought  to  be  scanned  with  a  critical  and  distrustful  eye. 
If  there  is  good  reason  to  believe  that  others  are  acquainted  with 
the  facts,  the  petitioner  should  be  required,  if  possible,  to  obtain 
their  testimony  ;  and  if  the  explanation  is  in  any  degree  unsatisfac- 
tory, and  it  can  be  done  without  unreasonable  delay  or  hardship, 
and  especially  if  the  district  attorney  or  collector  desire  it,  the  pe- 
titioner should  be  required  to  submit  himself  to  a  rigid  oral  exami- 
nation under  oath.    But  an  igflexible  adherence,  under  all  circum- 
stances, to  the  rule  laid  down  in  the  case  of  The  MargareUa,  it  is 
with  great  deference  apprehended,  would  impose  an  unreasonable 
and  unjust  restriction  upon  the  remedy  provided  by  this  act. 

It  is  worthy  of  remark,  too,  that  if  the  oath  of  the  petitioner 
ought  to  be  excluded  as  evidence  upon  the  ground  that  bis  interest 
disqualifies  him  as  a  witness,  the  oaths  of  the  officers  of  the  cus- 
toms ought  also  to  be  excluded  for  the  same  reason  ;  and  thus  the 
means  of  arriving  at  the  truth  would  be  greatly  abridged.  Nor 
does  the  course  here  insisted  upon  in  fact  involve  such  a  departure 
from  established  judicial  principles  and  usage,  as  at  first  view  it 
may  appear  to  do.    It  only  treats  the  oath  of  the  petitioner  as 
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prima  feuie  evidence  of  the  truth.  But  it  is  the  familiar  practice 
of  courts  of  equity  to  grant  injunctions  upon  bills  of  complaint 
unsupported  by  any  other  evidence  than  the  oath  of  ihe  complain- 
ant, and  to  continue  them  until  the  positive  denial  or  disproof  of 
the  bill  on  oath.  And  indeed  the  principle  of  adjudging  that  to  be 
true  which  is  alledged  even  without  oath  upon  the  one  side,  and 
not  denied  upon  the  other,  runs  throughout  the  science  of  pleading, 
and  18  uniformly  acted  upon  both  in  equity  and  at  law.  Every 
decree  upon  a  bill  tak^n  pro  confesso^  and  every  judgment  by  de- 
faulty  is  founded  upon  a  judicial  ascertainment,  without  proof,  of 
the  fact  alledged  by  the  party  in  whose  favor  such  decree  or  judg- 
ment i«  pronounced  ;  and  so,  when  the  right  of  recovery  is  con- 
tested, every  essential  fact  averred  by  the  plaintiflT,  and  not  ex- 
pressly denied  by  the  defendant,  is  in  like  manner  adjudged  to  be 
true. 

in  each  of  the  judicial  districts  in  New- York,  the  practice  has 
been,  and  unless  it  has  recently  been  changed  in  the  Southern  Dis- 
trict still  is,  in  conformity  with  these  views. 

The  Statement  of  Facts,]  By  the  rules  of  each  of  the  District 
Courts  in  New- York  it  is  made  the  duty  of  the  clerk  to  transmit 
the  facts  appearing  on  the  inquiry,  together  with  the  petition,  to 
the  secretary  of  the  treasury  ;  his  fees  are  to  be  paid  by  the  peti- 
tioner before  transmission  ;  and  when  several  petitioners  or  dis- 
tinct claimants,  not  being  partners,  or  several  cases  or  importations 
are  embraced  in  one  petition,  the  clerk  is  entitled  to  the  same  fees 
as  if  a  distinct  petition  had  been  presented  in  each  case.  Rules 
63,  64,  D.  C.  S.  D.  and  Appendix,  Rules  97, 98,  D.  C.  N.  D.  N.  Y. 

The  formalities  observed  relative  to  the  drawing  up  and  trans- 
mission of  the  statement  of  facts,  probably  vary  considerably  in  the 
several  districts.  In  the  Northern  District  of  New- York,  an  order 
is  made  and  entered,  reciting  the  fact  of  the  presentation  of  the 
petition — that  it  satisfactorily  appears  that  reasonable  notice  has 
been  given  to  the  district  attorney,  and  to  the  collector  by  whom 
the  seizure  was  made,  (or  within  whose  district  the  fine,  penalty 
or  forfeiture  was  incurred,  &c.,  as  the  case  may  be,)  that  the  dis- 
trict attorney,  or  collector,  (or  both  of  them  as  the  case  may  be,) 
appeared  (or  did  not  appear^  as  the  fact  may  be,)  that  the  judge 
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thereupon  proceeded  summarily  to  inquire  into  the  circumstances 
of  the  case;  and  directing  that  the  clerk  annex  to  the  petition  (a) 
a  statement  of  the  facts  appearing  upon  such  inquiry,  and  transmit 
the  same  to  the  secretary  of  the  treasury. 

The  clerk,  under  the  direction  of  the  judge,  then  draws  up  a 
statement  of  the  facts,  annexes  it,  together  with  a  tr&nscript  of  the 
rule,  tested,  (after  the  manner  of  process)  in  the  name  of  the  judge, 
and  having  the  seal  of  the  court  affixed  to  it,  to  the  petition,  and 
transmits  the  whole  to  the  secretary  of  the  treasury. 

Warrant  of  Remission,]  When  the  decision  of  the  secretary 
is  in  favor  of  the  petitioner,  a  warrant  of  remission  under  the  seal 
of  the  department  is  sent  to  the  clerk  of  the  court  whence  the 
statement  of  fact  was  received.  An  exemplification  of  this  war- 
rant, under  the  seal  of  the  court,  is  then  furnished  by  the  clerk  to 
the  petitioner  ;  and,  provided  the  case  is  one  to  which  the  authority 
of  the  secretary  extends,  but  not  otherwise,  it  constitutes  a  valid  de- 
fence against  a  legal  prosecution  for  the  fine,  penalty,  forfeiture  or 
disability  remitted. 

When  the  decision  is  adverse  to  the  petitioner,  such  decision  is 
also  in  like  manner  transmitted  to  the  clerk. 

(a)  The  act  in  teriM,  requires  tbe  Btateraent  of  facte  to  be  annexed  to  thepetiti0% 
and  transmitted,  &>c.  Perhaps  its  spirit  would  warrant  the  transmission  of  a  copy  of 
the  petition  instead  of  the  original ;  and  if  so,  it  would  be  in  more  strict  conformity 
with  legal  usage,  to  retain  the  original  in  the  clerk's  office.  The  literal  construction 
of  the  act,  howeTer,  seems  to  be  the  safer  one.  It  is  proper,  however,  that  the  cleik 
should  retain  and  deposit  in  his  office  a  copy  of  the  petition,  and  of  the  statement  of 
facts. 


CHAPTER   IV. 


OF    NATURALIZATION. 

Among  the  powers  confided  by  the  constitution  to  Congress,  is 
that  of  establishing  a  uniforn)  rule  of  naturalization  throughout  the 
United  States.  This  power  is  now  well  understood  to  be  in  its 
nature  exclusive  ;  and  considered  in  all  its  bearings,  is  certainly 
one  of  great  importance.  In  pursuance  of  it  an  act  was  passed  at 
the  second  session  of  the  first  Congress.  Since  that  period  the 
subject  has  repeatedly  occupied  the  attention  of  the  national  legis* 
lature,  until  at  length  a  long  series  of  conflicting  legislation  has  in« 
volved  it  in  considerable  apparent  perplexity.  This  is  the  more 
to  be  regretted  on  account  of  the  great  disadvantages,  as  it  re- 
spects the  m^ans  of  obtaining  correct  information,  under  which  the 
class  of  persons  labor  whose  rights  it  is  the  object  of  these  laws  to 
regulate  ;  and  on  account  of  the  frequency  with  which  the  courts 
of  record  of  every  grade  throughout  the  Union  are  called  upon  to 
act  upon  the  subject.  So  far  however,  as  it  concerns  merely  the 
conditions  of  admission  to  the  rights  of  citizenship,  and  the  pro* 
ceedings  requisite  for  that  purpose,  (a  clear  explanation  of  which 
is  all  that  will  here  be  attempted,)  the  law,  as  it  previously  stood, 
has^^been  much  simplified  by  the  last  act  upon  the  subject,  of  May 
24,  1828,  vol.8,  p.  132. 

The  following  exposition  of  the  existing  laws  relative  to  this 
subject  is  believed  to  be  accurate,  and  it  is  hoped  may  prove  in- 
telligible and  useful. 

Provision  is  made  for  the  naturalization  only  of  "  free  white 
persons.'*(a) 

(a)  As  to'the  description  of  persons  who  are  to  be  considered  as  fallingr  wiUiin  this 
designation,  see  the  brief  remarks  of  Chancellor  Kent  upon  the  subject,  in  the  2d 
Yolame  of  his  "  Commentaries,"  p.  63. 
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Application  for  this  purpose  may  be  made  to  any  Circuit  or  Dis- 
trict, dr  Territorial  Court,  of  the  United  States,  or  to  any  court  of 
record  having  common  law  jurisdiction,  and  a  seal  and  clerk  or 
prothonotary,  of  any  individual  state.  Act  of  April  14,  1802> 
vol.  3,  p.  475.  §1,3. 

The  applicant  must  have  resided  within  the  limits,  and  under 
the  jurisdiction  of  the  United  States,  for  at  least ^ve  years^  imme- 
diately preceding  the  time  of  his  application ;  and  must  also  have 
resided  one  year, {a)  at  least,  in  the  state  or  territory  in  which  the 
court  to  which  his  application  is  addressed,  is  sitting.     lb. 

In  proof  of  such  previous  residence,  the  courts  are  expressly  pro- 
hibited from  receiving  the  oath  of  the  applicarU,  but  are  directed 
to  require  *'  the  oath  or  affirmation  of  citizens  of  the  United  States  ;" 
that  is,  it  is  presumed,  of  at  least  two  citizens ;  and  the  names  of 
these  citizens  as  witnesses  of  the  fact  of  such  residence,  and  also 
the  place  or  places,  of  the  applicant's  residence  for  the  last  five 
years,  are  to  be  stated  in  the  record  to  be  made  of  the  proceeding 
by  the  clerk  of  the  court.(&) 

It  is  proper  now,  to  notice  and  explain  a  distinction  made  by 

(a)  The  aet  of  1803,  by  whioh  this  coBditUm  of  a  prftvioos  residet|oe  of  one  year  in 
the  etato  and  tenitory  in  which  Uw  application  is  made,  is  exacted,  doea  not,  in  tenna* 
require  such  residence  to  have  been  during  the  la9t  preceding  year.  But  from  the 
obvious  policy  of  this  provision,  there  is  much  reason  to  conclude  that  such  was  the 
intention  of  Congress,  and  such  it  is  apprehended  ^is  its  true  construction. 

(h)  I  have  stated  the  latter  requirement,  of  obtaining  the  testimony  of  ritisefis  to 
the  fact  of  residence,  and  of  inserting  the  names,  &,c,  in  the  record,  at  appUcMe  U 
aU  coses,  upon  the  authority  of  the  second  section  of  the  act  of  May  ll4th,  1828, 
(chap.  106,)  as  upon  the  whole  the  safer  construction  of  it ;  though  it  is  certainly 
questionable  whether  it  embraces  by  far  the  most  numerous  class  of  applicants,  viz. 
those  who  come  to  reside  in  the  United  States  since  the  18th  day  of  Jose,  1812 ;  and 
of  whom,  as  we  shall  presently  see,  a  condition  is  reqnired,  which  is  not  ejcacted  of 
thoee  who  came  at  an  earlier  date.  In  effect,  however,  the  question  is  not  very  im. 
portant ;  because  by  the  act  of  1803,  which  governs  the  rights  in  this  respect  of  thoee 
who  arrive  subsequently  to  1813,  the  oath  of  the  applicant  cannot  be  received  to 
prove  his  residence,  but  the  court  is  bound  to  require  9ati§factory  proof t  by  other  evL 
denee.  This,  it  is  true,  would  leave  the  court  at  liberty  to  receive  the  testimony  of 
aliens,  and,  if  it  thought  proper,  to  rely  upon  the  evidence  of  only  one  witness.  Bat 
in  regard  to  a  fact  in  its  nature  of  bo  much  notoriety  as  the  residence  of  an  individual, 
there  would  in  general  be  no  hardship  in  requiring  the  evidence  of  two  citizens  to 
prove  it ;  ind  indeed,  to  do  so,  would  be  but  a  reasonable  exercise  of  discretion,  under 
the  act  of  1803,  requiring,  in  general  terms,  only  satisfactory  proof. 
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the  existiDg  laws  between  the  case  of  those  who  arrived  in  the 
United  States  before,  and  those  arriving  after  the  18th  of  June, 

1812. 

The  first  condition  of  admission  imposed  by  the  act  of  April  14, 
1802,  above  cited,  is  as  follows,  viz :  that  the  applicant  shall  have 
declared,  on  oath  or  affirmation,  before  one  of  the  courts  above 
mentioned,  three  years  at  least  before  his  application  for  admission, 
that  it  was  bona  fide  bis  intention  to  become  a  citizen  of  the  United 
States,  and  to  renounce  for  ever  all  allegiance  and  fidelity  to  any 
foreign  prince,  potentate,  state  or  sovereignty  whatever,  and  par- 
ticularly, by  name,  the  prince,  potentate,  state  or  sovereignty, 
whereof  he  may  at  the  time  be  a  citizen  or  subject.  But  by  the 
act  of  May  26,  1824,  (vol.  7,  p.  319,  §  3,)  this  deciaratidn  may  be 
made  before  the  clerk  of  one  of  these  courts,  as  well  as  bef<lre  the 
court  itself;  and  may  be  made  ody  ^too  years,  instead  of  three, 
before  the  time  of  admission,  §  4. 

•■    As  thus  modified,  the  condition  is  still  obligatory  upon  (hose  aliens 
who  did  not  arrive  in  this  country  before  the  18th  of  June,  1612.(a) 

A  compliance  with  it  must  therefore  be  proved  at  the  time  of 
the  application.  The  mode  of  proof  is  not  prescribed  by  any  law 
now  in  force.  Where  the  declaration'  was  made  before  the  court, 
or  the  clerk  of  the  court,  to  which  the  application  for  admission  is 
made,  doubtless  the  exhibition  of  the  original  record  of  it  would  be 
sufficient.  If  it  was  made  before  a  court,  or  clerk  of  a  court,  other 
than  that  to  which  the  application  is  made,  an  exemplification  of 
the  record  of  it,  under  the  hand  and  seal  of  the  clerk  of  such  court, 
would  be  competent,  and  probably  the  only  competent  evidence. 

But  by  the  act  of  May  24, 1828,  (chap.  106,)  those  aliens  who 

(o)  The  Mt  of  1803,  ^  S,  also  required  that  aliens  who  ehonld  arriTe  in  Uie  United 
States  enbiequent  to  the  date  of  its  passage,  should,  if  of  the  age  of  tweDtj-ooe  jean 
report  to  the  clerk  of  one  of  the  above  HMntioned  courts,  his  or  her  name,  birth.place, 
age,  nation,  allegiance,  the  country  whence  he  or  she  migrated,  and  the  place  of  his 
or  her  intended  setUement ;  all  which  was  to  be  recorded  by  such  clerk ;  who  was 
to  furnish  a  certificate  of  such  report,  which  the  alien  was  required  to  produce  to  the 
court  at  the  time  of  his  application.  Those  who  were  under  the  ago  of  twentj-one 
or  were  held  in  service,  were  in  like  manner  to  be  reported  by  their  parents,  &o. 
This  provision,  after  undergoing  a  modification  by  the  act  of  March  fl3, 1816,  was, 
together  with  the  enactment  by  which  it  was  modified,  wholly  repealed  by  the  act  of 
May  34, 1838. 

68 
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arriTed  in  the  Umted  States  before  the  18th  of  June,  181fl»  are 
exonerated  from  the  performance  of  this  condition :  Provided^  that 
the  applicant,  when  he  presents  himself  for  admission,  shall,  (in  ad- 
dition to  what  is  above  stated  as  required  in  all  cases,)  prove  to 
the  satisfaction  of  the  court  that  he  was  residing  widiin  the  limits 
and  under  the  jurisdiction  of  the  United  States,  before  the  said  I8th 
day  of  June,  1812,  and  has  continued  so  to  reside.  We  have  al- 
ready seen  that  the  last  five  years  of  such  residence  most  be  proved 
by  the  oaths  or  affirmations  of  at  least  two  citizens  of  the  United 
States.  But  this  requirement  does  not  extend  to  the  antecedeBt 
portion  of  such  residence.  That  is  only  required,  in  general  termsy 
to  be  proved  *"  to  the  satbfaction  of  the  court"  This  continoed 
re8idence,*(as  it  is  understood,/or  the  whole  period  commeDciog 
prior  to  the  18th  of  June,  1812,)  is  required  to  be  stated  and  set 
forth  in  the  record,  together,  (as  above  explained,)  with  the  place 
or  places  of  the  applicant's  residence  for  the  last  preceding  five 
years. 

Before  resuming  the  consideration  of  what  is  common  with 
regard  to  all  applicants,  it  is  proper  also  to  notice  two  other  dis- 
tinctions made  by  the  laws  upon  this  subject. 

By  the  twelfth  section  of  an  act  **  for  the  regulation  of  seamen  on 
board  the  public  and  private  vessels  of  the  United  States,"  passed 
March  ^  1818,  (vol.  4,  p.  512,)  it  is  enacted  that  **  no  person  who 
shall  arrive  in  the  United  States,  from  and  after  the  time  when 
this  act  shall  take  effect,  shall  be  admitted  a  citizen  of  the  United 
States,  who  shall  not  for  the  continued  term  of  five  years,  next  pre» 
ceding  his  admission  as  aforesaid,  have  resided  within  the  United 
States,  without  being  at  any  time  during  the  said  Jive  years  out  of 
the  territory  of  the  United  States/^ 

The  time  prescribed  by  the  act  for  it  to  go  into  operation,  is  the 
"  termmation  of  the  war^  in  which  the  United  States  were  then 
engaged  with  Great  Britain.  The  treaty  of  peace  was,  by  the 
terms  of  it,  to  take  effect  from  the  exchange  of  ratifications.  This 
event  took  place  on  the  17th  of  February,  1815.  ft  is  therefore 
incumbent  upon  every  applicant  to  prove  whether  he  arrived  in 
the  United  States  before  or  after  this  date;  and  if  his  arrival 
was  subsequent  to  it,  he  must  prove  that  he  has  not,  during  the  last 
preceding  five   years,  been   out  of  the  territory  of  the  United 
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States.  The  manner  in  which  this  fact  is  to  be  proved  is  not  pre- 
scribed. But  from  the  nature  of  the  case  it  would  seem  that  the 
oath  of  the  party  ought  to  be  received  for  this  purpose.(a)  The 
second  distinction  above  alluded  to,  is  one  in  favor  of  minors 
This  distinction  is  made  by  the  first  section  of  the  act  of  May 
HMS,  1824,  already  cited ;  and  which  declares  *'  That  any 
alien,  being  a  free  white  person  and  a  minor,  under  the  age 
of  ^twenty-one  years,  who  shall  have  resided  in  the  United 
States  three  years  next  preceding  his  arrival  at  the  age  of  twenty- 
one  years,  and  who  shall  have  continued  to  reside  therein  to  the 
time  he  may  make  application  to  be  admitted  a  citizen  thereof, 
may,  after  he  arrives  at  the  age  of  twenty-one  years,  and  after  he 
shall  have  resided  five  years  within  the  United  States,  including 
the  three  years  of  his  minority,  be  admitted  a  citizen  of  the  Uni- 
ted States,  without  having  made  the  declaration  required  in  the 
first  condition  of  the  first  section  of  the  act  to  which  this  is  an 
addition,  three  years(fr)  previous  to  his  admission:  Provided 
such  alien  shall  make  the  declaration  required  therein,  ai  the  time 
of  his  or  her  culmission  ;  and  shall  further  declare  on  oath,  and 
prove  to  the  satisfaction  of  the  court,  that,  for  three  years  next 
preceding,  it  has  been  the  bona  fide  intention  of  such  alien  to  be- 

(«)  In  giving  a  pnotioal  eonstraction  to  this  rather  riiforoiu  prorifton,  anothor 
question  of  some  interest,  seems  likelj  also  to  arise.  It  is  Teiy  cleat  that  an  alien  snb 
ject  to  this  restriction,  who,  daring  the  last  preceding  five  years,  has  visited  any 
foreign  country,  or  crossed  the  line  which  separates  the  territories  of  Great  Britain, 
Russia,  or  Mexico,  from  those  of  the  United  States,  cannot  be  admitted.  Bnt  if, 
in  passing  from  one  part  of  the  United  States  to  another,  he  had  only  gone  iy  s$m 
instead  of  going  by  land,  without  setting  foot  within  the  dominions  of  any  foieigm 
power,  would  this  be  suflSicient  to  debar  him  7  Over  the  sea  all  nations  possess  a 
qualified  dominion  in  common :  but  on  the  other  hand,  the  sea  cannot  with  strict 
propriety  be  said  to  be  part  of  the  **  territory"  of  any  nation. 

Looking  only  to  what  appears  to  be  the  policy  and  spirit  of  the  enaetment,  I 
riiould  infer  that  nothing  short  of  actually  visiting  the  territory  of  some  foreign  power, 
was  intended  to  operate  as  a  disqualification.  But  admitting  that  a  mere  voyage  by 
sea,  would  in  any  case  have  this  operation,  still  I  apprehend  it  would  not  follow, 
that  sailing  from  the  coast  to  a  distance  not  exceeding  a  marine  league,  would  thus 
operate.  Pouibly  too  a  distinction  ought  to  be  made  between  a  voyagw  in  an 
American  and  in  a  foreign  vessel. 

{h)  Altered  by  a  subsequent  section  of  this  same  act,  as  we  have  seen,  !•  Itso 
years. 
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come  a  citizen  of  the  United  States ;  and  shall  in  all  other  respects, 
comply  with  the  laws  in  r^ard  to  naturalization*" 

According  to  this  act  therefore,  all  aliens^  who,  at  the  time  of 
their  arrival  in  this  country  are  not  more  than  eighteen  years  old, 
although  they  may  have  come  since  the  18th  day  of  June,  1812, 
are  after  the  expiration  of  five  years,  provided  they  are  then  of 
the  age  of  twenty-one  years,  and  if  not,  then  as  soon  as  they  shall 
have  attained  that  age,  entitled  to  admission,  upon  the  terms  pre- 
scribed in  the  proviso  of  the  act,  without  having  two  years  pre- 
viously, made  a  declaration  of  intention,  as  required  of  adults  who 
arrive  after  that  date.  What  ought  to  be  deenned  satisfactory 
proof  of  a  bona  fide  intention,  during  the  last  preceding  three  years, 
to  become  a  citizen,  is  a  question  to  be  decided  by  the  respective 
courts.  It  would  seem,  however,  from  the  nature  of  the  fact  to 
be  provedi  that  the  oath  of  the  applicant  ought,  under  ordinary 
circumstance^  to  be  held  sufficient. 

It  remains  now  to  state  what  is  further  required  of  all  aliens  upon 
their  application  for  admission  to  the  rights  of  citizenship. 

The  applicant  must  prove,  to  the  satisfaction  of  the  court,  that 
during  the  period  of  five  years  next  preceding  his  application,  **  he 
has  behaved  as  a  man  of  good  moral  character,  attached  to  the 
principles  of  the  constitution  of  the  United  States,  and  well  dis- 
posed to  the  happiness  and  good  order  of  the  same."  Act  of  April 
14,  1802,  (vol:  3,  p-  476,  §  1.) 

He  must  declare  on  oath  or  affirmation,  before  the  court,  **  that 
he  will  support  the  constitution  of  the  United  States,  and  that  he 
doth  entirely  renounce  and  abjure  all  allegiance  and  fidelity  to 
every  foreign  prince,  potentate,  state  or  sovereignty  whatever, 
and  particularly  by  name,  the  prince,  potentate,  state  or  sove- 
reignty, whereof  he  was  before  a  subject.'*  lb.  This  oath  must 
be  recorded  by  the  clerk  of  the  court. 

In  case  the  applicant  **  shall  have  borne  any  hereditary  title,  or 
been  of  any  of  the  orders  of  nobility,  in  the  kingdom  or  state  from 
which  he  came,"  he  is  further  required  to  ^  make  an  express  re- 
nunciation of  his  title  or  order  of  nobility."  lb.  This  renunciation 
is  also  to  be  recorded. 

The  foregoing  summary  contains  all  that  is  required  by  the 
laws  of  the  United  States  to  enable  an  alien  to  become  naturalized. 
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The  proc^»  oaths  and  declarations  may  doubtless  be  made  upon 
oral  examination  according  to  the  ordinary  form  of  proceeding  in 
courts  of  law.  But  the  usual,  and  much  more  convenient  mode  is,  to 
bring  them  before  the  court  properly  drawn  up  in  writing  before 
band. 

The  judgment  of  the  court  admitting  the  applicant  a  citizen  of 
the  United  States,  is  to  be  entered  as  such  on  record,  and,  if  it  is 
in  legal  form,  is,  like  every  other  judgment,  conclusive.  It  is  com* 
plete  evidence  of  its  own  validity,  and  no  subsequent  inquiry  can 
be  made  into  the  sufficiency  of  the  evidence  upon  which  it  was 
pronounced.    SpraU  v.  Sprattf  4  Peters,  893. 

None  of  the  acts  upon  this  subject  now  in  force  provide  any 
compensation  to  the  clerks  of  courts  for  the  services  above 
specified :  and  from  the  language  of  some  of  the  provisions  since 
repealed,  allowing  a  small  compensation,  to  be  paid  by  the  appli« 
cant,  it  seems  to  be  inferable  that  these  officers  were  not  consid- 
ered as  having  any  right  to  exact  fees  without  a  special  authority 
by  law.  But  for  such  officiai  services  as  he  is  not  expressly  re- 
quired to  perform,  such  as  furnishing  to  the  alien  an  authenticated 
certificate  of  a  previous  declaration  of  intention,  to  be  used  in 
another  court,  or  a  like  certificate  of  his  naturalization,  a  clerk 
ipight  doubtless  with  propriety  exact  such  fees  with  the  usual  ad- 
dition, as  would  be  allowed  for  similar  services  by  the  laws  of  the 
state ;  or,  in  the  absence  of  any  local  law  applicsible  to  the  case, 
such  compensation  as  the  court  should  consider  reasonable.  Se# 
ante ,  p.  103. 

It  may  be  useful  in  conclusion  to  state,  that  by  the  act  of  March 
26, 1804,  (vol.  3,  p.  614,  §  2,)  it  is  provided,  that  when  any  alien, 
who  shall  have  complied  with  the  first  condition  specified  in  the 
first  section  of  the  act  of  1802,  and  pursued  the  directions  con- 
tained in  the  second  section  of  the  same  act,  shall  die,  before  he  is 
actually  naturalized,  his  widow  and  children  shall  be  considered 
as  citizens  of  the  United  States,  and  entitled  to  all  rights  and  pri- 
vileges as  such,  upon  taking  the  oath  prescribed  by  law. 

The  second  section  here  mentioned,  was,  as  we  have  said,  re- 
pealed by  the  act  of  1828:  and  considering  the  comparatively 
onerous  nature  of  its  provisions,  and  the  small  probability  there  is, 
that  they  will  be  complied  with  in  order  to  secure  this  contingent 
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advantage  to  widows  and  children,  it  is  very  obvioiui  that  the 
above  enactment  in  their  favor  has  become  exceedingly  defective. 

By  the  fourth  section  of  the  act  of  1802,  above  cited,  it  is  en- 
acted, **  That  the  children  of  persons  duly  naturalized  under  any 

of  the  laws  of  the  United  States, being  under  the  age  of 

twenty-one  years,  at  the  time  of  their  parent's  being  so  naturalized, 
— < —  shall,  if  dwelling  in  the  United  States,  be  considered  as  citi- 
zens of  the  United  States." 

This  enactment  has  been  supposed  by  Chancdlor  KeDt(a)  to 
give  rise  to  two  questions  of  considerable  interest  and  importance ; 
viz: 

1.  Whether  it  is  prospective  in  its  scope,  so  as  to  embrace  as 
well  the  minor  children  of  persons  who  should  be  naturalized  after 
the  passage  of  the  act,  as  of  persons  who  had  then  already  been 
naturalized :  and 

2.  Whether  it  was  intended  to  apply  only  to  cases  in  wbtch 
both  parents  had  been  naturalized,  or  whether  the  oaturalizatioD 
of  the  father  alone  would  be  sufficient. 

It  is  not  my  design  to  enter  into  a  full  examination  of  these 
questions,  or  to  express  a  decided  opinion  upon  them.  But  for 
die  phrase  *'  under  any  of  the  laws!^  &c.  I  should  have  enter- 
tained little  doubt  that  the  provision  in  question  was  intended  to 
be  prospective.  Such  a  construction  would  be  in  accordance 
with  the  liberal  spirit  of  the  act,  compared  with  the  preceding  act 
%f  1798,  which  required  fourteen  years  previous  residence ;  and 
no  good  reason  is  perceived  for  making  a  distinction  in  this  respect 
between  the  children  of  those  who  had  already  been,  and  of  those 
who  should  afterwards  be  naturalized.  The  act  of  1604,  more- 
over, as  we  have  seen,  confers  the  right  of  citizenship  upon  the 
widows  and  children  of  persons,  who,  having  taken  the  prelimi- 
nary steps  to  entitle  them  to  naturalization,  should  die  before  they 
were  naturalized  ;  and  there  would  seem  to  be  an  inconsistency 
in  giving  to  an  inchoate  act  on  the  part  of  the  father,  an  efficacy 
which  was  not  understood  to  result  from  its  actual  consummation 
by  hiu).  But  on  the  other  hand,  the  phrase  '*  under  any  of  the 
laws,"  &c.,  would  certainly  seem  to  refer  to  the  various  acts 

(«)  Kent'!  Commentariea,  3d  od.  p.  51,  et  mq. 
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which  from  time  to  time  had  previously  been  passed  upon  the  sub- 
ject, and  which  were  repealed  by  this  act  of  1802 ;  thus  limiting 
the  operation  of  the  enactment  in  question  to  the  children  of  per- 
sons naturalized  under  those  acts. 

If  such  be  the  true  construction  of  this  provision,  the  lapse  of 
almost  forty  years  has  greatly  diminished  the  importance  of  the 
other  question,  viz.,  whether  the  act  contemplates  the  naturaliza- 
tion of  both  parents  as  necessary  to  confer  the  rights  of  citizen- 
ship on  minor  children.  It  seems  to  me  however,  that  it  would 
not  be  difficult,  pretty  satisfactorily  to  show  it  to  have  been  the 
probable  intention  of  the  legislature  to  declare  the  naturalization 
of  the  father  alone  sufficient ;  and  such  I  understand  to  have  been 
the  impression  of  the  learned  commentator  above  named. 
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PART    I. 


RULES  OF  THE  SUPREME  COURT ;  OF  THE  CIRCUIT 
COURTS  IN  SUITS  IN  EQUITY ;  AND  OF  THE  CIR- 
CUIT  AND  DISTRICT  COURTS  OF  THE  NORTHERN 
DISTRICT  OF  NEW-YORK. 


RULEfS    AND   ORDERS 

.     OF  THK 

SUPREME  COURT  OF  THE  UNITED  STATES. 

RULE    1. 

Ordered^  That  the  clerk  of  this  court  do  reside  and  keep  his 
office  at  the  seat  of  the  national  government,  and  that  he  do  not 
practice,  either  as  an  attorney  or  a  counsellor,  in  this  court,  while 
he  shall  continue  to  be  clerk  of  the  same. 

February  Term,  1790. 

RULE   2. 

Ordered,  That  (until  further  order,)  it  be  requisite  to  the  ad- 
mission of  attorneys,  or  counsellors,  to  practice  in  this  court,  that 
they  shall  have  been  such  for  three  years  past  in  the  Supreme 
Courts  of  the  slate  to  which  they  respectively  belong t  and  that 
their  private  and  professional  characters  shall  appear  to  be  fair. 

February  Term,  1700. 

RULE   3. 

Ordered,  That  counsellors  shall  not  practice  as  attorneys,  nor 
attorneys  as  counsellors,  in  this  court.     February  Term,  1790. 
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RULS  4. 

Ordered^  That  they  shall  respectively  take  the  following  oath, 
viz.    I,  do  solemnly  swear,  that  I  will  demean  my- 

self, (as  an  attorney  or  counsellor  of  the  court)  uprightly,  and 
according  to  law,  and  that  I  will  support  the  constitution  of  the 
United  States,  February  Term,  1790. 

RULE   5* 

Ordered,  That  (unless,  and  until  it  shall  be  otherwise  provided 
by  law,)  all  process  in  this  court  shall  be  in  the  name  of  the  Pre- 
sident of  the  United  States.  February  Term^  1790. 

RULE    6. 

Ordered,  That  the  counsellors  and  attorneys  admitted  to  prac- 
tice in  this  court,  shall  take  either  an  oath,^r  in  proper  cases  an 
affirmation,  of  the  tenor  prescribed  by  the  rule  of  this  court  on 
this  subject,  made  at  the  February  term,  1790,  viz.  I, 
do  solemnly  swear,  (or  affirm,  as  the  case  may  be,)  that  I  will 
demean  myself  as  attorney  or  counsellor  of  this  court,  uprightly, 
and  according  to  law,  and  that  1  will  support  the  constitution  of 
the  United  States.  February  Term^  1791. 

RULE   7. 

The  chief  justice,  in  answer  to  the  motion  of  the  attorney  gene- 
ral, informs  him  and  the  bar,  that  this  court  consider  the  practice 
of  the  Court  of  King's  Bench  and  of  Chancery,  in  England,  as 
affording  outlines  for  the  practice  of  this  Court ;  and  that  they 
will,  from  time  to  time,  make  such  alterations  therein  as  circum- 
stances may  render  necessary.  Augtut  Term^  1791. 

IIULE   8. 

The  Court  give  notice  to  the  gentlemen  of  the  bar,  that  hereaf- 
ter they  will  expect  to  be  furnished  with  a  statement  of  the  mate- 
rial points  of  the  case,  from  the  counsel  on  each  side  of  the  cause. 

February  Term^  1795. 


RULES  OF  THE  SUPREME  COURT.  507 

RULE   9. 

The  Court  declared,  That  all  evidence  on  nnotion  for  a  dtscfaarge 
upon  bail,  must  be  by  way  of  deposition,  and  not  viva  voce. 

February  Term,  1795. 

RULE    10* 

Ordered,  That  process  of  subpoena,  issuing  out  of  this  Court, 
in  any  suit  in  equity,  shall  be  served  on  the  defendant  sixty  days 
before  the  return  day  of  the  said  process ;  and  farther,  that  if  the 
defendant,  on  such  service  of  the  subpoena,  should  not  appear  at 
the  return  day  contained  therein,  the  complainant  shall  be  at  liberty 
to  proceed  ez  parte.  August  Term,  1796. 

[12  August,  1796.  Ordered,  That  when  process  at  commoa 
law,  or  in  equity,  sh^ll  issue  against  a  state,  the  same  shall  be 
served  on  the  governor,  or  chief  executive  magistrate,  and  attor- 
ney general  of  such  state.]. 

RULE    11. 

It  is  ordered  by  the  Court,  That  the  clerk  of  the  Court  to  which 
any  writ  of  error  shall  be  directed,  may  make  return  of  the  same, 
by  transmitting  a  true  copy  of  the  record,  and  of  all  proceedings 
in  the  cause,  under  his  hand  and  the  seal  of  the  court. 

February  Term,  1797. 

RULE    12. 

It  is  ordered  by  the  Court,  That  no  record  of  the  Court  be  suf- 
fered by  the  clerk  to  be  taken  out  of  his  office,  but  by  the  consent 
of  the  Court ;  otherwise,  to  be  responsible  for  it. 

August  Term,  1797. 

RULE    13. 

Ordered,  That  the  plaintiff  in  error  be  at  liberty  to  show,  to  the 
satisfaction  of  this  Court,  that  the  matter  in  dispute  exceeds  the 
sum  or  value  of  two  thousand  dollars,  exclusive  of  costs ;  this  to 
be  made  to  appear  by  affidavit,  and  days'  notice  to  the  oppo- 
site party,  or  their  counsel,  in  Georgia.  Rule  as  to  affidavits  to 
be  mutual.  August  Term,  1800. 
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RULE    14. 

Orderedt  That  counsellors  may  be  admitted  as  attorneys  in  this 
Court,  on  taking  the  usual  oath.  August  Term^  1801. 

RULE    15* 

It  is  ordered^  That  in  every  cause,  when  the  defendant  in  error 
fails  to  appear,  the  plaintiff  may  proceed  ex  parte, 

August  Term,  1801. 

RULE    16. 

It  is  orderedj  That  where  the  writ  of  error  issues  within  thirty 
days  before  the  meeting  of  the  Court,  the  defendant  is  at  liberty 
to  enter  his  appearance,  and  proceed  to  trial  ;  otherwise,  the  cause 
must  be  continued.  1803. 

« 

RULE    17. 

In  all  cases  where  a  writ  of  error  shall  delay  the  proceedings 
on  the  judgment  of  the  Circuit  Court,  and  shall  appear  to  have 
been  sued  oCit  merely  for  delay,  damages  shall  be  awarded  at  the 
rate  of  ten  per  centum  per  annum,  on  the  amount  of  the  judg- 
ment* 1803. 

RULE    18. 

In  such  cases,  where  there  exists  a  real  controversy,  the  dam- 
ages shall  be  only  at  the  rate  of  six  per  centum  per  annum.  In 
both  cases  the  interest  is  to  be  computed  as  part  of  the  damages. 

1803. 

RULE   19. 

All  causes,  the  records  of  which  shall  be  delivered  to  the  clerk 
on  or  before  the  sixth  day  of  the  term,  shall  be  considered  as  for 
trial  in  the  course  of  that  term.  Where  the  record  shall  be  deli- 
vered after  the  sixth  day  of  the  term,  either  party  will  be  entitled 
to  a  continuance. 

In  all  cases  where  a  writ  of  error  shall  be  a  supersedeas  to  a 
judgment,  rendered  in  any  court  of  the  United  States,  (except 
that  of  the  District  of  Columbia,)  at  least  thirty  days  previous  to 
the  commencement  of  any  term  of  this  Court,  it  shall  be  the  duty 
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of  the  plaiDtifT  in  error  to  lodge  a  copy  of  the  record  with  the 
clerk  of  this  Court  within  the  first  six  days  of  the  term ;  and  if 
he  shall  fail  to  do  so»  the  defendant  in  error  shall  be  permitted, 
afterwards,  to  lodge  a  copy  of  the  record  with  the  clerk,  and  the 
cause  shall  stand  for  trial,  in  like  manner  as  if  the  record  had  come 
up  within  the  first  six  days  ;  or  he  may,  on  producing  a  certificate 
from  the  clerk,  stating  the  cause,  and  that  a  writ  of  error  has 
been  sued  out,  which  operates  as  a  supersedeas  to  the  judgment, 
have  the  said  writ  of  error  docketed  and  dismissed.  This  rule 
shall  apply  to  all  judgments  rendered  by  the  court  for  the  District 
of  Columbia,  at  any  time  prior  to  a  session  of  this  Court,  (a) 

In  cases  not  put  to  issue  at  the  August  term,  it  shall  be  the  duty 
of  the  plaintiff  in  error,  if  errors  shall  not  have  been  assigned  in 
the  court  below,  to  assign  them  in  this  Court,  at  the  commence- 
ment of  this  term,  or  so  soon  thereafter  as  the  record  shall  be  filed 
with  the  clerk,  and  the  cause  placed  on  the  docket ;  and  if  he  shall 
fail  to  do  so,  and  shall  also  fail  to  assign  them  when  the  cause  shall 
be  called  for  trial,  the  writ  of  error  may  be  dismissed  at  his  cost ; 
and  if  the  defendant  shall  refuse  to  plead  to  issue,  and  the  cause 
shall  be  called  for  trial,  the  Court  may  proceed  to  hear  an  argu- 
ment  on  the  part  of  the  plaintifi)  and  to  give  judgment  according 
to  the  rights  of  the  cause.  1806. 

[Montakl  v.  Murray,  February  Term,  1806.  Marshall,  C.  J., 
stated  the  practice  of  the  court  to  be,  that  when  there  is  no  ap- 
pearance for  the  plaintiflT  in  error,  the  defendant  may  have  the 
plaintiff  called,  and  dismiss  the  writ  of  error ;  or  may  open  the 
record  and  pray  for  affirmance.  In  such  a  case  costs  go  of 
course.] 

RULE   20. 

Ordered,  That  all  parties  in  this  Court,  not  being  residents  in 
the  United  States,  shall  give  security  for  the  costs  accruing  in  this 
Court  to  be  entered  on  the  record.  1808, 

RULE    21. 

Ordered,  That  upon  the  clerk  of  this  Court  producing  satisfac- 

(a)  Saperaed«d  by  rales  No.  29  and  40.    See  po9t. 
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lory  evidence  by  afBdavits,  or  the  acknowledgment  of  the  parties, 
or  their  sureties,  of  having  served  a  copy  of  the  bill  of  costs,  due 
by  them  respectively  in  this  Court,  on  such  parties  or  their  sure- 
ties, an  attachment  shall  issue  against  such  parties  or  sureties  re- 
spectively, to  compel  payment  of  the  said  costs.  180S. 

RULE  22* 

Ordered,  That  upon  the  reversal  of  a  judgnient  or  decree  of  the 
Circuit  Court,  the  party  in  whose  favor  the  reversal  is,  shall  re- 
cover his  costs  in  the  Circuit  Court.  1810. 

RULE    23. 

Ordered,  That  only  two  counsel  be  permitted  to  argue  for  each 
party,  plaintiff  and  defendant,  in  a  cause.  1812. 

RULE    24. 

It  is  ordered,  by  the  Court,  That  in  all  cases  .where  farther  proof 
is  ordered  by  the  Court,  the  depositions  which  shall  be  tafcen,  shall 
be  by  a  commission  to  be  issued  from  this  Courts  or  from  any  Circuit 
Court  of  the  United  States.  1816- 

RULE   25. 

Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the 
presiding  judge  in  any  Circuit  Court,  or  District  Court  exercising 
Circuit  Court  jurisdiction,  that  original  papers  of  any  kind  should 
be  inspected  in  the  Supreme  Court  upon  appeal,  such  presiding 
judge  may  make  such  rule  or  order  for  the  safe  keeping,  transport- 
ing, and  return  of  such  original  papers  as  to  him  may  seem  pro- 
per ;  and  this  Court  will  receive  and  consider  such  original  papers 
in  connection  with  the  transcript  of  the  proceedings.  1817. 

RULE    26. 

In  all  cases  of  admiralty  and  maritime  jurisdiction,  where 
new  evidence  shall  be  admissible  in  this  Court,  the  evidence  by 
testimony  of  witnesses  shall  be  taken  under  a  commission,  to  be 
issued  from  this  Court,  or  from  any  Circuit  Court  in  the  United 
States,  under  the  direction  of  any  judge  thereof;  and  no  such 
commissions  shall  issue,  but  upon  interrogatories  to  be  filed  by  the ' 
party  applying  for  the  commission,  and  notice  to  the  opposite 
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party,  or  his  agent,  or  attorney,  accompanied  with  a  copy  of  the 
ioterrogat(M*ies  so  filed,  to  file  cross  interragatories,.witbin  twenty 
days  from  the  service  of  such  notice.  Provided,  however,  that 
nothing  in  this  role  shall  prevent  any  party  from  giving  oral  testi- 
aiony  in  open  court,  in  cases  where  by  law  it  is  admissible. 

1817. 

RULE    27. 

After  the  present  term,  no  cause  standing  for  argument  will  be 
heard  by  the  Court,  until  the  parties  shall  have  furnished  the  Court 
with  a  printed  brief,  or  abstract  of  the  cause,  containing  the  sub- 
stance of  ail  the  material  pleadings^  facts  and  documents,  on  which 
the  parties  rely,  and  the  points  of  law  and  fact,  intended  to  be  pre- 
sented  at  the  argument  1821. 

RULE    28. 

Whenever,  pending  a  writ  of  error,  or  appeal  in  this  Courtf 
either  party  shall  die,  the  proper  representatives  in  the  personalty 
or  reality  of  the  deceased  party,  according  to  the  nature  of  the 
case,  may  voluntarily  come  in  and  be  admitted  parties  to  the  suit, 
and  thereupon  the  cause  shall  be  heard  and  determined,  as  in  other 
cases ;  and  if  such  representatives  shall  not  voluntarily  become 
parties,  then  the  other  party  may  suggest  the  death  on  the  record ; 
and  thereupon,  on  motion,  obtain  an  order,  that  unless  such  repre- 
sentatives shall  become  parties  within  the  first  ten  days  of  the  en- 
suing term,  the  party  moving  for  such  order,  if  defendant  in  error 
shall  be  entitled  to  have  the  writ  of  error  or  appeal  dismissed  ;  and 
if  the  party  so  moving  shall  be  plainti£f  in  error,  he  shall  be  entitled 
to  open  the  record,  and  on  hearing,  have  the  same  reversed,  if  it 
be  erroneous.  Provided,  however,  that  a  copy  of  every  such  order 
shall  be  printed  in  some  newspaper,  at  the  seat  of  government,  in 
which  the  laws  of  the  United  States  shall  be  printed  by  authority, 
three  successive  weeks,  at  least  sixty  days  before  the  beginning  of 
the  term  of  the  Supreme  Court  the  next  ensuing.  1821. 

RULE    29. 

In  all  cases  where  a  writ  of  error  or  an  appeal  shall  be  brought 
to  this  Court,  from  any  judgment  or  decree  rendered  thirty  daysr 
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before  the  term  to  which  such  writ  of  error  or  appeal  shall  be  re* 
turnable,  it  shall  be  the  duty  of  the  plaintiff  in  error,  or  appellant, 
as  the  case  nnay  be,  to  docket  the  cause,  and  file  the  record  thereof^ 
with  the  clerk  of  this  Court,  within  the  first  six  days  of  the  term ; 
on  failure  to  do  which,  the  defendant  in  error  or  appellee,  as  the 
case  may  be,  may  docket  the  cause,  and  file  a  copy  of  the  record 
with  the  clerk,  and  thereupon  the  cause  shall  stand  for  trial,  in 
like  manner  as  if  the  record  had  been  duly  filed  within  the  first  six 
days  of  the  term  ;  or,  at  bis  option,  he  may  have  the  cause  dock- 
eted and  dismissed,  upon  producing  a  certificate  from  the  clerk  of 
the  court  wherein  the  judgment  or  decree  was  rendered,  stating 
the  cause,  and  certifying,  that  such  writ  of  error  or  appeal  had 
been  duly  sued  out  and  allowed.(a)  1821. 

RULE    30. 

No  cause  will  hereafter  b^  heard,  until  a  complete  record  shall 
be  filed,  containing  in  itself,  without  references  aliunde,  ail  the 
papers,  exhibits,  depositions,  and    other   proceedings,  which  are 
ecessary  to  the  hearing  in  this  court.  1823. 

RULE   31. 

No  certiorari  for  diminution  of  the  record,  shall  be  hereafter 
awarded  in  any  cause  unless  a  motion  therefor  shall  be  made  in 
writing,  and  the  facts  on  which  the  same  is  founded,  shall,  if  not 
admitted  by  the  other  party,  be  verified  by  aflidavit.  And  all 
motions  for  such  certiorari,  shall  be  made  at  the  first  term  of  the 
entry  of  the  cause,  otherwise  the  same  shall  not  be  granted,  unless 
upon  special  cause  shown  to  the  court,  accounting  satisfactorily 
for  the  delay.  1824. 

RULE    32. 

In  all  cases  of  equity  and  admiralty  jurisdiction,  heard  in  this 
Court,  no  objection  shall  hereafter  be  allowed  to  be  taken  to  the 
admissibility  of  any  deposition,  deed,  grant  or  other  exhibit,  found 
in  the  record,  as  evidence,  unless  objection  was  taken  thereto  in 
the  court  below,  and  entered  of  record  ;  but  the  same  shall  other- 
wise be  deenr.ed  to  have  been  admitted  by  consent.  1825. 

(a)  Thig  rule  is  superseded  by  the  first  clause  of  rale  No.  41.     See^ost. 
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RULE    33. 

On  Saturday  of  each  week,  during  the  sitting  of  the  Court,  mo* 
tions  in  cases  not  required  by  the  rules  of  the  Court,  to  be  |  ut  u|K)n 
the  docket,  shall  be  entitled  to  preference,  if  such  motions  shall  be 
made  before  the  Court  shall  have  entered  upon  the  hearing  of  a 
cause  upon  the  docket.  1835. 

RULE   34. 

Ordered^  That  after  the  present  term,  no  original  record  shall 
be  taken  from  the  Supreme  Court  room,  or  from  the  office  of  the 
clerk  of  this  Court.  1825. 

RULE   35. 

The  Court,  on  the  second  day  of  each  term  hereafter,  will  com« 
mence  calling  the  cases  for  argument  in  the  order  In  which  they 
stand  on  the  docket,  and  proceed  from  day  to  day  during  the  term 
in  the  same  order,  and,  if  the  parties,  or  either  of  them  shall  be 
ready  when  the  case  is  called,  the  same  will  be  heard ;  and  if 
neither  party  shall  be  ready*to  proceed  in  the  argument,  the  cause 
shall  go  down  to  the  foot  of  the  docket,  unless  some  good  and  sat- 
isfactory reason  to  the  contrary  shall  be  shown  to  the  Court.  That 
ten  causes  only  shall  be  considered  as  liable  to  be  called  on  each 
day  during  the  term,  including  the  one  under  argument,  if  the 
same  shall  not  have  been  concluded  on  the  preceding  day.  No 
cause  shall  be  taken  up  out  of  its  order  on  the  docket,  or  set  down 
for  any  particular  day,  except  under  special  and  peculiar  circum- 
stances, to  be  shown  to  the  Court.  Every  cause  which  shall  have 
been  twice  called  in  its  order,  and  passed,  and  put  at  the  foot  of 
the  docket^  shall,  if  not  again  reached  during  the  term  it  was  last 
called,  be  dismissed,  and  no  longer  continued  on  the  docket. 

1830. 

RULE    36. 

1.  In  all  cases  the  clerk  shall  take  of  the  plaintiff  a  bond,  with 
competent  security,  to  respond  the  costs,  in  the  penalty  of  two 
hundred  dollars  ;  or  a  deposit  of  that  amount,  to  be  placed  in  bank 
subject  to  his  draft. 

2.  In  all  cases  the  clerk  shall  have  fifteen  copies  of  the  records 
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printed  for  the  Court :  proyided  the  government  will  admit  the 
item  in  the  expenses  of  the  Court. 

•  A  In  all  cases  the  clerk  shall  deliver  a  copy  of  the  printed  re- 
cord to  each  party  ;  and  in  cases  of  dismission  (except  for  want  of 
jurisdiction,)  or  affirmance  ;  one  copy  of  the  record  shall  be  taxed 
against  the  plaintiff;  which  charge  includes  the  charge  for  the  copy 
furnished  him.  In  cases  of  reversal,  and  dismissiov  for  want  of 
jurisdiction,  each  party  shall  be  charged  with  one  half  of  the  legal 
fees  for  a  copy.  1831. 

RULE    37. 

It  is  ordered  by  the  Court  that  hereafter  the  judges  of  the  Circuit 
and  District  Courts  do  not  allow  any  bill  of  exceptions,  which  shall 
contain  the  charge  of  the  Court  at  large  to  the  jury,  in  trials  at 
common  law,  upon  any  general  exception  to  the  whole  of  such 
charge. 

But  that  the  party  excepting  be  required  to  state  distinctly  the 
several  matters  of  law  in  such  charge  to  which  he  excepts :  and 
that  such  matters  of  law,  and  those  only,  be  inserted  in  the  bill  of 
exceptions,  and  allowed  by  the  Court. 

RULE   38. 

Mr.  Jones,  in  behalf  of  himself  and  other  members  of  the  bar, 
inquired  of  the  Court,  whether  the  rule  of  this  Court,  of  January 
Term  1831,  would  not  supersede  the  necessity  of  a  compliance 
with  the  requisites  of  Rule  No.  29,  of  February  Term  1821,  of 
this  Court ;  and  whether  it  would  be  necessary  for  counsel  to 
furnish  the  Court  with  printed  briefs  or  abstracts;  in  reply  to 
which  Mr.  Chief  Justice  Marshall  informed  Mr.  Jones  and  the 
bar,  that  the  Court  still  considered  a  compliance  with  the  re- 
quisites of  Rule  No.  29  necessary ;  and  that  the  Court  expected 
to  be  furnished,  by  counsel,  with  printed  briefs  or  abstracts  under 
said  rule,  (a)  1832. 

(a)  This  mquiiy  and  'response  are  thus  stated  by  the  reporter  to  the  S.  Cat  the 
commencement  of  his  sixth'volume  as  a  rule  of  court,  and  are  therefore  inserted  here. 
It  is  supposed  however  that  the  inquiry  of  Mr.  Jones  rehited  to  rule  No.  37,  instead 
of  No.  39. 
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RULE  39. 

It  is  ordered  by  the  Court,  that  daring  the  session  of  the  Court, 
auy  gentleman  of  the  bar  having  a  cause  on  the  docket,  and  wish- 
ing to  use  any  book  or  books  in  the  law  library,  shall  be  at  liberty, 
upon  application  to  the  clerk  of  the  Court,  to  receive  an  order 
to  take  the  same,  (not  exceeding  at  any  one  time  three,)  from  the 
library,  he  being  thereby  responsible  for  the  due  return  of  the  same 
within  a  reasonable  time,  or  when  required  by  the  clerk.  And  it 
shall  be  the  duty  of  the  clerk  to  keep  in  a  book  for  that  purpose^ 
a  record  of  all  books,  so  delivered,  which  are  to  be  charged  against 
the  party  receiving  the  same :  and  in  case  the  same  shall  not  be 
so  returned,  the  party  receiving  the  same  shall  be  responsible  for, 
and  forfeit  and  pay  twice  the  value  thereof;  and  also  one  dollar 
per  day  for  each  day's  detention  beyond  the  limited  time. 

2.  It  is  ordered  by  the  Court  that  during  the  session  of  the 
Court,  any  judge  thereof  may  take  from  the  law  library  any  book 
or  books  he  may  think  proper,  he  being  responsible  for  the  due 
return  thereoC 

RULE   40. 

Whereas  it  has  been  represented  to  the  Court,  that  it  would  in 
many  cases  accommodate  counsel,  an'd  save  expense  to  parties,  to 
submit  causes  upon  printed  arguments  ;  it  is  therefore  ordered  that 
in  all  cases  brought  here  on  appeal,  writ  of  error  or  otherwise,  the 
Court  will  receive  printed  arguments,  if  the  counsel  on  either  or 
both  sides  shall  choose  so  to  submit  the  same.  1633. 

RULE   41. 

1.  In  all  cases  where  a  writ  of  error,  or  appeal  shall  be  brought  to 
this  Court  from  any  judgment  or  decree  rendered  thirty  days  be- 
fore the  commencement  of  the  term,  it  shall  be  the  duty  of  the 
plaintiff  in  error  or  appellant,  as  the  case  may  be,  to  docket  the 
same  and  file  the  record  thereof  with  the  clerk  of  this  Court  with- 
in the  first  six  days  of  the  term.  If  he  shall  fail  so  to  do,  the  de- 
fendant in  error  or  appellee,  as  the  case  may  be,  may  docket  the 
cause  and  file  a  copy  of  the  record  with  the  clerk,  in  which  case 
it  shall  stand  for  argument  at  the  term,  or  at  his  option,  be  may 
have  the  cause  docketed  and  dismissed  upon  producing  a  certificate 
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from  the  clerk  of  the  Court  wherein  the  judgment  or  decree  was 
rendered,  stating  the  cause,  and  certifiying  that  such  writ  of  error 
or  appeal  had  been  duly  sued  out  and  al}owed.(a) 

2.  No  writ  of  error  or  appeal  shall  be  docketed,  or  the  record 
of  the  cause  filed  by  the  plaintifT  in  error  or  appellant,  after  the 
first  six  days  of  the  term,  except  upon  the  terms  that  the  cause 
shall  stand  for  argument  during  the  term,  or  be  continued  at  ibe 
option  of  the  defendant  in  error  or  appellee.  But  in  no  case  shall 
the  plaintiff  in  error  or  appellant  be  entitled  to  docket  the  cause 
and  file  the  record,  after  the  same  shall  have  been  docketed  arid 
dismissed  in  the  manner  provided  for  in  the  preceding  rule,  unless 
by  order  of  the  court,  or  with  the  consent  of  the  opposite  party. 

3.  In  all  cases  where  the  cause  shall  not  be  docketed  and  the 

* 

record  filed  with  the  clerk  by  either  party,  until  after  thirty  days 
from  the  commencement  of  the  term,  the  cause  shall  stand  con- 
tinued until  the  next  term.  1835. 

RULE   42. 

When  a  printed  argument  shall  be  filed  for  one  or  both  parties, 
the  case  shall  stand  on  the  same  footing  as  if  there  were  an  ap- 
pearance by  counsel.  1837. 

RULE    43. 

In  all  cases  in  which  a  suit  shall  be  dismissed  in  this  court,  ex- 
cept for  want  of  jurisdiction,  costs  shall  be  allowed  for  the  defen- 
dant itl  error,  or  appellee  as  the  case  may  be,  unless  otherwiset 
agreed  by  the  parties. 

RULE   44. 

In  all  cases  of  affirmance  of  any  judgment  or  decree 'in  this 
court,  costs  shall  be  allowed  to  the  defendant  in  error,  or  appellee 
88  the  case  may  be,  unless  otherwise  ordered  by  the  court. 

RULE  45. 

In  all  cases  of  reversal  of  any  judgment  or  decree  in  this  court, 
except  where  the  reversal  shall  be  for  want  of  jurisdiction,  costs 

(a)  'rUi  okoia  of  th«  mto  h  wiU  be  aeeii  ia  identical  in  import,  and  Tery  neaily  eo 

inteiins,withrule39. 
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shall  be  allowed  in  this  court  for  the  plaintiff  in  error,  or  appel- 
lan,  as  {he  case  may  be,  unless  otherwise  ordered  by  the  coUrt. 

RULE    46. 

Neither  of  the  forgoing  rules  shall  apply  to  cases  where  the 
United  States  are  a  party ;  but  in  such  cases  no  costs  shall  be  aU 
lowed  in  this  court,  for  or  against  the  United  States. 

RULE   47. 

In  all  cases  of  the  disniissal  of  any  suit  in  this  court,  it  shall  be 
the  duty  of  the  clerk  to  issue  a  mandate,  or  other  proper  process 
in  the  nature  of  a  procedendo,  to  the  court  below,  for  the  purpose 
of  informing  such  court  of  the  proceedings  in  this  court,  so  that 
further  proceedings  may  be  had  in  such  court  as  to  law  and  jus- 
tice appertain. 

RULE   48. 

When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the 
clerk  to  Insert  the  amount  thereof  in  the  body  of  the  mandate,  or 
other  proper  process  sent  to  the  court  below,  and  annex  to  the  same 
the  bill  of  items  taxed  in  detail. 

RULE  49* 

All  motions  hereafter  made  to  the  court  shall  be  reduced  to 
writing,  and  shall  contain  a  brief  statement  of  the  facts  and  ob- 
jects of  the  motion. 

RULE   50. 

The  court  will,  at  every  future  session»  announce  on  what  day 
it  will  adjourn,  at  least  ten  days  before  the  time  which  shall  be 
fixed  upon ;  and  the  court  will  take  up  no  case  for  argument,  nor 
receive  any  case  upon  printed  briefs,  within  three  days  next  before 
the  day  fixed  upon  for  adjournment.  1836. 
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COURTS  OF  EQUITY  OF  THE  UNITED  STATES. 

[It  will  be  recollected  that  by  the  process  act  of  1702,  (see 
antCt  p.  187,)  it  was  provided  that  the  fornrft  and  modes  of  pro- 
ceeding in  suits  in  Equity  should  be  according  to  the  principles, 
rules  and  usages  which  belong  to  courts  of  Equity ;  subject  bow- 
ever,  to  such  alterations,  and  additions,  as  the  court  respectively 
should,  in  their  discretion,  deem  expedient,  or  stich  regulations  as 
the  Supreme  Court  of  the  United  States  should  think  proper  from 
time  to  time  by  rule^  to  prescribe  to  any  Circuit  or  District  Court 
concerning  the  same.  In  virtue  of  the  authority  with  which  the 
Supreme  Court  were  thus  invested,  to  prescribe  rules  of  practice, 
the  following  Rules  for  the  regulation  of  the  Circuit  Courts  and 
of  the  District  Courts  invested  with  extraordinary  jurisdiction, 
were,  on  the  2l8t  of  March,  1822,  prescribed  by  the  Supreme 
Court.  By  the  last  rule,  it  will  be  seen,  the  practice  of  the  high 
court  of  Chancery  in  England  is  adopted  in  all  cases  not  pro- 
vided for  by  these  rules,  or  by  such  additional  rules  not  incon- 
sistent therewith,  as  the  respective  inferior  courts  may  adopt.] 

RULE    1. 

Rules  shall  be  held  monthly  in  the  clerk's  office  on  the  first 
Monday  in  every  month,  for  the  purpose  of  entering  all  proceed- 
ings and  orders  which  may  be  entered  at  the  rules,  and  which  are 
not  taken  or  made  in  open  court.  The  rules  shall  be  held  under 
the  direction  of  the  clerk  ;  but  either  of  the  judges  of  the  court 
may  make  or  allow  any  special  orders  in  any  cause,  not  inconsis- 
tent with  the  regulations  herein  prescribed,  which  shall  be  entered 
in  the  rule  book,  and  take  effect  accordingly. 


RULES  OF  FRACnCE  IN  EQUITY.  519 

RULE   2. 

All  process  shall  be  made  returnable  to  the  next  succeeding 
term,  or  to  any  intermediate  rule  day  at  the  election  of  the  party 
praying  the  same,  and  the  return  of  the  said  process  '^  executed/' 
shall  be  effectual  whereon  to  ground  any  subsequent  proceedings. 
If  the  party  be  not  found,  a  copy,  served  by  the  person  leaving 
the  same  shall  be  left  with  his  wife,  or  any  free  white  person  who 
is  a  member  of  his  or  her  family,  at  his  or  her  dwelling  house,  or 
usual  place  of  abode,  and  the  truth  of  the  case  shall  be  returned ; 
and  when  such  process  shall  not  be  executed,  the  clerk  is  directed 
to  issue  other  similar  process,  if  the  same  be  required  by  the  party 
at  whose  instance  the  original  process  was  sued  out ;  and  if  upon 
such  second  process  the  party  be  not  found,  a  copy  shall  be  again 
left  in  like  manner  as  is  herein  before  directed,  and  upon  a  second 
return  that  the  party  is  not  found,  and  that  a  copy  has  been  left  as 
is  herein  directed,  the  same  proceedings  may  be  had  as  on  process 
returned  executed. 

RULE    3. 

Where  any  person,  either  plaintiff  or  defendant,  in  any  suit 
shall  be  dead,  it  shall  be  lawful  for  the  clerk,  during  the  recess  of 
the  court,  upon  application,  to  issue  process  to  bring  into  court  the 
representative  of  such  deceased  person. 

RULE   4. 

The  plaintiff  shall  file  his  bill  before  or  at  the  time  of  taking 
out  the  subpoena. 

RULE    5. 

The  plaintiff  may  amend  his  bill  before  the  defendant  or  his  at- 
torney or  solicitor  hath  taken  out  a  copy  thereof,  or  in  a  small 
matter  afterwards,  without  paying  costs ;  but  if  he  amend  in  a  ma- 
terial point  after  such  copy  obtained,  he  shall  pay  the  defendant  all 
costs  occasioned  thereby. 

RULE   6* 

The  day  of  appearance  shall  be  the  rule  day  after  the  process  is 
returned  executed,  or  after  the  second  return  of  a  copy  left,  if  the 
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process  shall  not  be  executed^  when  the  process  is  returnable  to  the 
ruleSf  or  the  rule  day  next  succeeding  the  terra  yrhere  the  process 
shall  be  returnable  to  a  terra  of  the  court ;  and  if  the  defendaot 
shall  not  appear  and  file  his  answer  within  three  raonths  after  the 
day  of  appearance,  and  after  the  bill  shall  have  been  filed,  the  plain- 
tiff may  proceed  to  take  his  bill  for  confessed,  and  the  matter  there- 
of shall  be  decreed  accordingly ;  which  decree  shall  be  absolute, 
unless  cause  be  shown  at  the  terra  next  succeeding  that  to  which 
the  decree  shall  be  returned  executed. 

RULE    7. 

If  the  defendant  cannot  be  found,  it  shall  be  sufficient  serrice  of 
any  decree  nm,  to  leave  a  copy  thereof  with  his  wife,  or  any  free 
white  person  who  is  a  raember.of  his  or  her  faraiiy ;  and  if  no 
.  such  person  be  found,  then  it  shall  be  sufficient  service  to  pubh'sh 
the  same  in  such  paper  of  the  district  as  may  be  designated  by  the 
Court  for  ^uch  time  as  the  Court  shall  direct. 

HUIiE   8. 

All  process  dball  be  executed  by  a  sworn  officer,  or  affidavit 
must  be  made  of  the  service  thereof,  when  executed  by  any  other 
person. 

RULE    9, 

Every  defendant  may  swear  to  his  answer  before  any  justice  or 
judge  of  the  United  States,  or  a  commissioner  or  master,  or  other 
person  appointed  by  the  court,  or  a  judge  of  a  state  or  territory, 
justice  of  the  peace,  or  notary  public  of  any  state  or  territory. 

RULE    10. 

If  the  defendant  does  not  file  his  answer  within  three  months  after 
the  subpoena  be  returned  executed,  or  after  a  second  return  of  a 
copy  left  having  been  made  at  least  three  months,  plaintiff  may 
either  proceed  on  his  bill  as  confessed,  or  have  a  general  commis- 
sion to  take  depositions ;  or  he  may  move  the  court  for  an  attach- 
ment to  bring  in  the  defendant  to  answer  interrogatories,  at  his 
election,  and  may  proceed  to  a  bearing  in  the  two  last  cases  as  if 
the  answer  had  been  filed  and  the  cause  was  at  issue.  Provided 
that  the  court  may  on  cause  shown,  allow  the  answer  to  be  filed 
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and  grant  a  further  day  for  such  hearing.  And  when  a  party  is  in 
custody  OB  such  writ  of  attachment,  he  shall  be  detained  in  cus- 
tody untit  he  shall  file  his  answer,  or  be  discharged  by  order  of 
die  court,  or  one  of  the  judges  thereof. 

RULE    1]. 

No  special  replication  to  an  answer  shall  be  filed  but  by  leave  of 
the  court  or  one  of  the  judges  thereof,  for  cause  shown;  and  if  any 
matter  alledged  in  the  answer  shall  make  it  necessary  for  the  plain- 
tiff to  amend  his  bill,  he  may  have  leave  to  amend  the  same  with 
or  without  costs,  at  the  discretion  of  the  Court 

RULE    12. 

When  a  cross  bill  shall  be  exhibited,  the  defendant  or  defendants 
to  the  first  bill  shall  answer  thereto,  before  the  defendant  or  de- 
fendants to  such  cross  bill  shall  be  compelled  to  answer  such  cross 
bilL 

RULE     13* 

The  complainant  shall  put  in  the  general  replication,  or  file  ex« 
eeptions  within  two  calendar  months  after  the  answer  shall  have 
been  put  in.  If  he  fails  so  to  do,  the  defendant  may  leave  a  rule  to 
reply  with  the  clerk  of  the  court,  which  being  expired,  and  no  re- 
plication or  exceptions  filed,  the  suit  may  be  dismissed  with  costs, 
but  the  court  may,  for  cause,  order  the  same  to  be  retained  on 
payment  of  costs. 

RULE    14. 

If  the  plaintiff's  attorney  or  solicitor  shall  except  against  any  an- 
swer as  insufficient,  be  may  file  bis  exceptions,  and  leave  a  rule 
with  the  clerk  to  make  a  better  answer  within  two  calendar 
months  ;  and  if  within  that  time  the  defendant  shall  put  in  a  sufli* 
eient  answer,  the  same  shall  be  received  without  costs ;  but  if  any 
defendant  insists  on  the  sufficiency  of  his  answer,  or  neglects  or 
refuses  to  put  in  a  sufficient  answer,  or  shall  put  in  another  insuf- 
ficient answer,  the  plaintiff  may  set  down  his  exceptions  to  be  ar- 
gued at  the  next  term  ;  and  after  the  expiration  of  that  rule,  or  any 
second  insufficient  answer  put  in,  no  further  or  other  answer  shall 
be  received  but  on  payment  of  costs. 
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RULE     15. 

If  upon  argument  the  plaintiff's  exceptions  shall  be  orenruled, 
or  the  defendant's  answer  adjudged  insufficient,  the  plaintiff  shall 
pay  to  (he  defendant,  or  the  defendant  to  the  plaintiff,  such  costs  as 
shall  be  allowed  by  the  court. 

RULE    16. 

Upon  a  second  answer  being  adjudged  insufficient,  costs  shall 
be  doubled  by  the  court,  and  the  defendant  may  be  examined  upon 
interrogatories,  and  committed  until  he  or  she  shalt  answer  them : 
or  the  plaintiff  may  move  the  court  to  take  so  much  of  his  bill  as 
is  not  answered  for  confessed,  and  may  file  his  replication,  obtain 
commissions,  and  proceed  to  hearing  in  the  usual  manner. 

RULE    17. 

Rules  to  plead,  answer,  reply,  rejoin,  or  other  proceedings  not 
before  particularly  mentioned,  when  necessary,  shall  be  given  from 
month  to  month  with  the  clerk  in  his  office,  and  shall  be  entered 
in  a  rule  book  for  the  information  of  all  parties,  attorneys  and  soli- 
citors concerned  therein,  and  shall  be  considered  as  sufficient  no- 
tice thereo£ 

RULE    18. 

The  defendant  may  at  any  time  before  the  bill  is  taken  as  con* 
fessed,  or  afterwards  with  the  leave  of  the  court,  demur  or  plead 
to  the  whole  bill,  or  part  of  it,  and  he  may  demur  to  part,  plead  to 
part,  and  answer  as  to  the  residue  ;  but  in  any  case  in  which  (be 
bill  charges  fraud  or  combination,  a  plea  to  such  part  must  be  ac- 
companied with  an  answer  fortifying  the  plea,  and  explicitly  de- 
nying the  fraud  and  combination,  and  the  fact  on  which  (he  charge 
is  founded. 

RULE    19. 

The  plaintiff  may  set  down  the  demurrer  or  plea  to  be  argued 
or  he  may  take  issue  on  the  plea.  If  upon  an  issue,  the  facts  sta- 
ted in  the  plea  be  determined  for  the  defendant,  they  shall  avail 
him  as  far  as  in  law  and  equity  they  ought  to  avail  him. 
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RULE   20. 

If  a  plea  or  demurrer  be  overruled,  no  other  plea  or  demurrer 
shall  be  thereafter  received,  but  the  defendant  shall  proceed  to 
answer  the  plaintiff's  bill :  and  if  he  fail  to  do  so  within  two  cal- 
endar months,  the  same,  or  so  much  thereof  as  was  covered  by  the 
plea  or  demurrer,  may  be  taken  for  confessed,  and  the  matter 
thereof  be  decreed  accordingly. 

RULE   21. 

If  the  plaintiff  shall  not  reply  to,  or  set  for  hearing  any  plea  or 
demurrer,  before  the  second  term  of  the  court  after  filing  the  same, 
the  bill  may  be  dismissed  with  costs. 

RULE    22. 

Upon  a  plea  or  demurrer  being  argued  and  overruledi  costs 
shall  be  paid  as  where  Qn  answer  is  adjudged  insufficient ;  but  if 
adjudged  good,  the  defendant  shall  have  his  costs. 

RULE   23. 

The  defendant,  instead  of  filing  a  formal  demurrer  or  plea,  may 
insist  on  any  special  matter  in  his  answer,  and  have  the  same  ben- 
efit thereof  as  if  he  had  pleaded  the  Bame  matter,  or  bad  demurred 
to  the  bill. 

RULE   24. 

After  any  bill  filed,  and  before  the  defendant  hath  answered, 
upon  oath  made  that  any  of  the  plaintiff's  witnesses  are  aged,  in- 
firm, or  going  out  of  the  country,  or  that  any  one  of  them  is  a 
single  witness  to  any  material  fact,  the  clerk  may  issue  a  commis- 
sion for  taking  the  examination  of  such  witness  or  witnesses  de 
bene  esse,  the  party  praying  such  commission  giving  reasonable 
notice  to  the  adverse  party  of  the  time  and  place  of  taking  such 
deposition. 

RULE    25. 

Testimony  may  be  taken  according  to  the  acts  of  Congress,  or 
under  a  commission.  Whenever  a  general  commission  shall  be 
issued  for  taking  depositions,  upon  answer  and  replication,  six 
months  from  the  time  of  the  replication  shall  be  allowed  the  par- 
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ties  for  taking  their  depositions ;  and  either  party*  at  the  expira- 
tion of  the  said  six  months,  may  set  the  cause  for  hearing,  and  no 
deposition  taken  after  that  time  shall  be  read  as  eFidence  on  the 
hearing,  unless  the  same  was  taken  by  consent  of  parties,  hy  spe- 
cial ordeir  of  the  court,  or  out  of  the  district. 

RULE     26. 

Commissions  to  take  depositions  may  be  executed  by  any  per- 
son qualified  to  take  testimony  according  to  the  laws  of  the  state, 
or  by  any  person  or  persons  not  exceeding  three,  appointed  or 
named  in  the  commission,  by  order  of  the  court,  or  by  any  jud^ 
thereof  in  vacation.  All  testimony  taken  under  a  eoromissioo 
shall  be  taken  on  interrogatories  and  cross  interrc^tories,  filed  in 
the  cause,  unless  the  parties  shall  dispense  therewith  ;  which  in- 
terrogatories shall  be  filed  in  the  clerk's  office  ten  days  previous 
to  a  rule  day,  after  which  the  defendant  shall  be  allowed  five  days 
to  file  his  cross- interrogatories,  unless  be  waives  his  right. 

RULE     37. 

Orders  for  the  admission  of  a  guardian  ad  litems  to  defend  a  suit, 
may  be  made  either  by  the  Court  or  one  of  the  judges  thereof. 

RULE    28. 

Witnesses  who  live  within  the  district  may,  upon  due  notice  to 
the  opposite  party  be  summoned  to  appear  before  the  commis- 
sioners appointed  to  take  testimony,  or  before  a  mastef  or  exami- 
ner appointed  in  any  cause  by  subpoena  in  the  usual  form,  which 
may  he  issued  by  the  clerk  in  blank,  and  filled  up  by  the  party 
praying  the  same,  or  by  the  commissioners,  master,  or  examiner, 
requiring  the  attendance  of  the  witnesses  at  the  time  and  place 
specified,  who  shall  be  allowed  for  attendance  the  same  compen- 
sation as  for  attendance  in  court ;  and  if  any  witness  shall  refuse 
to  appear,  or  to  give  evidence,  it  shall  be  deemed  a  contempt  of 
the  Court  which  being  certified  to  the  clerk's  office  by  the  commis- 
sioners, master  or  examiner,  an  attachment  may  issue  thereupon 
by  order  of  the  court  or  of  any  judge  thereof,  in  the  same  manner 
as  if  the  contempt  were  for  not  attending,  or  for  refusing  to  give  tes- 
timony in  the  court.    But  nothing  herein  contained  shall  prevent 
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the  examination  of  witnesses  Piva  voce  when  produced  in  open 
court.  ^ 

When  a  ntatter  is  referred  to  a  master  to  examine  and  report 
thereon,  he  shall  assign  a  day  and  place  therefor,  and  give  reason* 
able  notice  thereof  to  the  parties,  or  to  the  attorney  or  solicitor  of 
such  party  aa  may  not  reside  within  the  district,  and  if  either  party 
shall  iail  to  attend  at  the  time  and  place,  the  master  may  adjourn 
the  examination  of  the  matter  to  some  future  day,  and  give  notice 
thereof  to  the  parties,  in  which  notice  it  shall  be  expressed  that 
if  the  party  fail  again  to  appear,  the  master  will  proceed  ex  parte ; 
and  if,  after  receiving  such  notice  the  party  shall  again  fail  to  ap- 
pear, the  master  may  proceed  to  examine  the  matter  to  him  re- 
ferred, and  to  report  the  same  to  the  court,  that  such  proceed- 
ings may  be  had  thereon  as  to  the  court  shall  seem  equitable  and 
right 

RULE     30« 

The  courts  in  their  sittings  may  regulate  all  proceedings  in  the 
office,  and  may  set  aside  any  dismissions,  and  re-instate  the  suits 
on  such  terms  as  may  appe:ir  equitable. 

IIULE     3 1  • 

Every  petition  for  a  re-hearing  shall  contain  the  special  mat- 
ter or  cause  on  which  such  re-hearing  is  applied  for;  shall  be 
signed  by  counsel,  and  the  facts  therein  stated  if  not  apparent  on 
the  record,  shall  be  verified  by  the  oath  of  the  party  or  some  other 
person.  No  re-hearing  shall  be  granted  affer  the  term  at  which 
the  final  decree  of  the  court  shall  have  been  entered  and  recorded, 
if  an  appeal  lies  to  the  Supreme  Court.  But  if  no  appeal  lies,  it 
may  be  admitted  at  any  time  before  the  end  of  the  next  term  of 
the  Court  in  the  discretion  of  the  Court. 

RULE     32. 

The  Circuit  Courts  may  make  any  further  rules  and  regulations 
not  inconsistent  with  the  rules  hereby  prescribed,  in  their  discre* 
tion. 
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RULE     33. 

Id  all  cases  where  the  rules  prescribed  by  this  Court,  or  by  the 
Circuit  Courts,  do  not  apply,  the  practice  of  the  Circuit  Courts 
shall  be  regulated  by  the  practice  of  the  high  court  of  chancery 
^n  England. 

Ordered  by  the  Courtt  That  the  foregoing  rules  be  the  rules  of 
practice  for  the  courts  of  equity  of  the  United  States,  from  and 
after  the  first  day  of  July  next,  and  the  clerk  of  this  court  is  di- 
rected to  have  the  same  printed,  and  to  transmit  a  printed  copy 
thereof,  duly  certified,  to.  the  clerks  of  the  several  courts  of  the 
United  States,  and  to  each  of  the  judges  thereof. 

1,  Elias  B.  Caldwell,  clerk  of  the  Supreme  Court  of  the 
United  States,  do  hereby  certify  that  the  foregoing  thirty-three 
rules  have  been  ordered  by  the  said  Supreme  Court  to  be 
the  "  Rules  of  Practice  for  the  courts  of  equity  of  the  Uki- 
ted  States/^  this  twenty  first  day  of  March,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  twenty-two. 

Per  Curiam^ 

Teste, 

E.  B.  CALDWELL. 

Clk.  Sup.  Ct.  V.  S. 
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IN  THE  SECOND  CIRCUIT. 


[Adopted  at  the  October  Term,  1841.] 


RULE    1* 

Attorneys  and  counsellors  of  the  Supreme  Court,  and  solicitors 
and  counsellors  of  the  Court  of  Chancery  of  the  state  of  New- York, 
may,  on  motion  in  open  court,  or  on  presentation  of  their  licenses 
to  the  clerk  in  vacation,  be  admitted  of  course  to  the  same  degrees 
in  this  Court ;  and  attorneys  and  solicitors  of  the  said  courts  may 
also  in  like  manner  be  admitted  as  proctors  ;  and  counsellors  of 
the  said  Courts  may  be  admitted  as  advocates  on  the  admiralty 
side  of  this  Court. 

RULE    2. 

All  persons  who  had  been  admitted  and  were  entitled  to  prac- 
tice as  attorneys,  counsellors,  solicitors,  proctors,  or  advocates,  in 
the  District  Court  of  the  United  States  for  the  Northeni  District 
of  New- York,  on  the  third  day  of  March,  eighteen  hundred  and 
thirty-seven,  shall  be  entitled  to  practice  in  the  like  capacity  in  this 
Court. 
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RULE    3. 

Grand  and  petit  jurors,  to  serve  at  the  session  of  the  Court  re- 
quired by  law  to  be  held  at  Albany,  shall  be  taken  alternately  from 
the  counties  of  Albany  and  Rensselaer ;  and  those  to  serve  at  the 
session  required  to  be  held  at  Canandaigua,  shall  be  taken  from 
the  county  of  Ontario ;  and  they  shall  be  drawn,  summoned  and 
returned  in  the  manner  prescribed  by  the  rules  of  the  District 
Court  for  the  Northern  District  of  New- York,  for  the  drawing, 
summoning  and  returning  of  jurors  to  serve  therein. 

RULE   4. 

Any  issue  of  fact  in  a  civil  cause,  which,  according  to  the  act  of 
Congress,  entitled  *'  an  act  to  increase  and  regolate  the  terms  of 
the  Circuit  and  District  Courts  for  the  Northern  District  of  the 
state  of  New- York,"  approved  July  7,  1888,  would  be  triable  at 
the  term  of  the  Court  required  by  the  said  aet  to  be  held  at  Can- 
andaigua, may  be  tried  at  the  term  of  the  Court  required  to  be  held 
at  Albany,  provided  the  adverse  parties  or  their  attorneys,  by  a 
written  stipulation  signed  by  them,  and  filed  in  the  clerk's  office, 
shall  enter  into  an  agreement  to  that  effect;  and  upon  the  like  condi- 
tion, any  issue  of  fact  in  a  civil  cause,  which,  by  the  said  act,  would 
be  triable  at  Albany,  may  be  tried  at  Canandaigua. 

ROLE    5. 

AzoB  Tabkk,  Esquire,  of  the  city  of  AHwiiy,  Awsoir  LiTfLB, 
Esquire,  of  the  city  of  Utica,  and  Sbth  E.  Sill,  Esquire,  of  the  city 
of  Buffalo,  are  appointed  Masters  and  Examiners  in  Chancery  in 
causes  depending  on  the  equity  side  of  this  Court. 

RULE    6. 

In  cases  not  provided  for  by  the  rules  of  this  Court,  the  rules  of 
the  District  Court  for  the  Northern  District  of  New- York,  so  far 
as  the  same  are,  in  their  nature  applicable;  are  to  be  considered  as 
rules  of  this  Court. 

RULE   7. 

In  cases  of  opposition  of  opinion  between  the  judges,  whether  in 
civil  or  criminal  cases,  either  party  may,  within  four  days  after 
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such  opposition  of  opinion  occurs,  serve  on  the  other  party,  a  state- 
ment in  writing  of  the  point  or  points  of  disagreement,  and  also 
of  such  facts,  and  of  so  much  of  the  pleadings  in  the  case  as  are  ne- 
cessary to  present  the  said  point  or  points  with  clearness  and  pre- 
cision ;  and  if  no  amendments  are  proposed  thereto  within  two 
days,  such  statement  shall  be  filed,  and  shall  be  engrossed  by  the 
clerk,  and  certified  under  the  seal  of  this  Court,  to  the  Supreme 
Courl.  When  amendments  are  proposed,  such  statement  and 
amendments  shall  be  submitted  to  the  Court  for  settlement,  like  a 
case  or  bill  of  exceptions. 

RULE    8. 

All  general  rules  of  practice  heretofore  made  are  abrogated* 
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IM  AND  JrO&  THC 


NORTHERN  DISTRICT  OF  NEW  YORK. 


RULE    1. 

The  clerk  of  this  Court  shall  reside  and  keep  his  office  at  Utica, 
until  otherwise  ordered  by  the  Court. 

RULE  2* 

Proctors  of  any  Circuit  or  District  Court  of  the  United  States* 
attorneys  of  the  Supreme  Court,  and  solicitors  of  the  Court  of 
Chancery  of  the  state  of  New- York,  may,  on  motion  in  open  coorti 
or  on  presentation  of  their  licenses  to  the  clerk  in  vacation,  be  ad- 
mitted  attorneys  and  proctors  of  this  Court ;  and  counsellors  and 
advocates  of  any  Circuit  or  District  Court,  and  counsellors  of  the 
said  Supreme  Court  and  Court  of  Chancery,  may,  in  like  manner* 
be  admitted  counsellors  and  advocates  of  this  Court,  of  coutse,  on 
taking  the  oath  or  affirmation  prescribed  by  the  third  rule  of  this 
Court. 

• 

RULE   3. 

All  persons  admitted  to  practice  in  this  Court,  shall  in  open  court 
take  either  an  oath  or  affirmation  of  the  tenor  following,  viz :  I 

do  solemnly  swear,  (or  affirm,  as  the  case  may  be,)  that  I 
will  demean  myself  as  attorney,  (or  counsellor^  solicitor,  proctor, 
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or  advocate,  as  the  case  may  be,)  of  this  Court,  uprightly  and  ac- 
cording to  law,  and  that  I  will  support  the  constitution  of  the 
United  States. 

RULE   4. 

Every  attorney,  proctor  and  solicitor  of  this  Court,  who  does 
not  reside  in  Utica,  shall  have  an  agent  residing  there.  But  if  such 
attorney,  proctor  or  solicitor,  has  an  agent  in  the  Supreme  Court 
of  the  state  residing  there,  he  shall  be  considered  the  agent  of  such 
attorney,  proctor  or  solicitor  in  this  Court.  The  appointment  of 
agents  in  this  Court  shall  be  in  writing,  signed  by  the  principal, 
and  filed  in  the  office  of  the  clerk,  who  shall  keep  a  catalogue  of 
the  appointments  filed,  with  the  names  of  the  attorneys  alphabeti- 
cally arranged  ;  and  no  person  shall  be  agent  unless  he  is  an  at* 
torney  of  this  Court  or  of  the  Supreme  Court  of  the  state. 

'^  RULE    5* 

When  the  attorneys,  proctors  or  solicitors  of  the  adverse  parties 
do-  not  reside  within  forty  miles  of  each  other,  service  may  be 
made  on  the  agent. 

RULE    6. 

If  the  attorney,  proctor  or  solicitor,  not  resident  in  Utica,  has  no 
agent  there,  either  in  the  Supreme  Court  of  the  state  or  in  this 
Court,  service  of  all  papers  and  notices  may  be  made  as  to  him, 
by  affixing  the  same  in  a  conspicuous  place  in  the  office  of  the 
clerk  of  this  Court. 

RULE    7. 

When  the  service  is  on  the  agent,  or  is  made  by  affixing  the  no- 
tice err  paper  in  the  clerk's  office,  it  must  be  double  the  time  of 
service  required  where  the  service  is  on  the  attorney,  proctor  or 
solicitor. 

RULE   8. 

All  notices  shall  be  in  writing,  and  shall  be  served  on  the  attor- 
ney, proctor  or  solicitor  in  the  cause,  or  his  agent,  or  by  affixing 
in  the  clerk's  office,  and  not  on  the  party :  but  where  a  party,  who 
is  also  an  attorney,  proctor  or  solicitor  of  this  Court,  shall  prose- 
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cote  or  defend  id  person,  aO  notices  and  other  papers  shall  he 
served  on  him  in  like  manner,  except  where  the  proceeding  is  by 
bill,  in  which  case  the  bill  shall  be  personally  served ;  and  where 
the  object  is  to  bring  a  party  into  contempt  for  disobeying  any 
lUle  or  order  of  court,  the  service  shall  be  personal,  unless  other- 
wise ordered  by  the  Court. 

RULE   9* 

Notices  and  papers  may  be  served  on  an  attorney,  solicitor  or 
proctor,  during  his  absence  from  his  office,  by  leaving  the  same 
with  his  clerk  in  such  office,  or  with  a  person  having  charge 
thereof;  or  where  no  person  is  to  be  found  in  the  office,  by  leav- 
ing the  same  between  the  hours  of  six  in  the  morning  and  nine  in 
the  evening,  in  some  suitable  and  conspicuous  place  in  such  office ; 
or  if  the  office  be  not  open,  so  as  to  admit  of  service  therein,  thea 
by  leaving  the  same  at  the  residence  of  the  attorney,  solidtor  or 
proctor,  with  some  person  of  suitable  age  and  discretion. 

RULE    10. 

Where  a  party,  other  than  an  attorney,  solicitor  or  proctor  of 
this  Court,  prosecutes  or  defends  in  person,  the  servioe  of  notices 
and  papers  may  be  on  such  party  personally,  or  by  puttiiig  the 
same  into  the  post  office,  directed  to  him  or  her  at  his  place  of 
residence.  And  no  service  of  notices  or  papers  in  the  ordinary 
proceedings  in  a  cause,  shall  be  necessary  to  be  made  on  a  defen- 
dant, who  has  not  appeared  therein,  except  where  the  defendant 
is  returned  imprisoned  for  want  of  bail,  in  which  case  a  copy  of 
the  declaration  and  notice  of  the  rule  to  plead  diall  be  delivered 
to  him,  or  to  the  sheriff  or  jailer,  in  whose  custody  he  may  be ; 
and  where  an  exception  is  entered  to  bail,  and  no  notice  of  retainer 
of  attorney  to  defend  is  given,  notice  of  such  exception  shall  be 
delivered  to  the  sheriff  or  one  of  his  deputies* 

RULE    11« 

Actions  brought  for  the  recovery  of  any  debt,  or  for  danmges 
only,  may  be  commenced,  either, 

!•  By  the  issuing  and  service  of  a  a^ias  ad  retpandeiulum 
against  persons  not  privileged  from  arrest : 
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2.  By  sammoDs  against  corporations :  or« 

3.  By  filing  in  the  office  of  the  clerk  of  this  Court,  a  declara* 
tion ;  entering  a  rule  in  the  book  of  common  rules  kept  by  such 
clerk,  requiring  the  defendant  to  plead  to  such  declaration,  accord- 
ing to  the  practice  of  the  Court ;  and  serving  a  copy  of  such  de* 
claration  and  notice  of  such  rule  personally  on  the  defendant ; 
which  last  mode  of  commencing  an  action  may  be  adopted  against 
any  person,  whether  privileged  from  arrest  or  not* 

RULE    12. 

Upon  due  proof  of  the  service  of  a  declaration  personally  upoa 
all  the  defendants  in  the  cause,  their  appearance  shall  be  entered 
by  the  clerk  in  the  same  manner  as  if  they  had  indorsed  their  ap- 
pearance on  a  capias ;  and  their  default  may  be  entered  for  not 
pleading,  and  the  same  proceedings  may  be  had  against  them,  in 
all  respects,  as  if  they  bad  appeared. 

RULE    13. 

All  process,  if  issued  in  term  time,  may  be  tested  on  any  day 
in  that  term,  and  made  returnable  on  any  day  in  the  same  term, 
or  in  the  next  term ;  and  if  issued  in  vacation,  may  be  tested  on 
any  day  in  the  preceding  term,  and  be  made  returnable  on  any 
day  in  the  next  term ;  and  the  term  shall  include  every  day  from 
the  commencement  thereof  until  the  final  adjournment  of  the  court, 
notwithstanding  intermediate  adjournments.  And  in  case  any 
staled  term  shall  not  be  held,  process  may  be  tested  on  the  day 
fixed  by  law  for  the  commencement  of  such  term. 

RULE    14. 

Upon  the  service  of  a  capias  ad  respondendum^  which  does  not 
require  the  defendant  to  be  held  to  bail,  he  may  indorse  his  ap- 
pearance on  such  writ,  or  if  he  refuse  to  do  so,  the  officer  may 
return  the  writ  personally  served ;  and  in  either  case  it  shall  bo 
the  duty  of  the  clerk,  upon  the  return  of  the  writ,  to  enter  the  ap- 
l»earance  of  the  defendant  upon  whom  thcf  same  was  served ;  and 
f^oeeedings  may  thereupon  be  had  against  such  defendant  as  if  he 
had  actually  appeared. 
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RULE    15. 

When  the  capias  has  been  served  on  the  real  party  intended » 
the  plaintiff,  before  or  after  its  return,  may  amend  of  course  any 
error  in  the  name  of  the  party  inserted  in  the  process,  giving  the 
defendant  notice  of  such  amendment; 

RULE    16. 

The  court  will  not  entertain  a  motion  to  set  aside  the  process 
or  proceedings  in  a  cause  on  the  ground  of  the  misnomer  of  the 
party  arrested  ;  but  will  leave  him  to  his  remedy  by  a  plea  in 
abatement. 

RULE    17. 

No  person  shall  be  held  to  bail  on  a  capias  ad  respondendum, 
unless  the  true  cause  of  action  be  particularly  expressed  therem. 

RULE    18. 

The  defendant  may  be  held  to  bail  in  the  cases  and  in  the  man- 
ner, and  subject  to  the  exceptions  prescribed  by  the  laws  of  this 
state ;  and  bail  may  be  put  in,  and  the  bail  piece  filed  before  the 
return  day  of  the  writ,  for  the  purpose  of  surrendering  the  prin- 
cipal. 

RULE    19. 

In  suits  brougiit  against  persons  accountable  for  public  money, 
for  the  recovery  thereof,  in  which  the  defendant  is  held  to  bail,  it 
shall  be  the  duty  of  the  officer  making  the  arrest,  to  exact  a  bail 
bond  conditioned  for  the  appearance  of  the  defendant  on  the  return 
day  of  the  writ,  and  unless  it  shall  be  made  to  appear  that  the  plain- 
tiff is  not  entitled  by  law  to  judgment  at  the  return  term,  special 
bail  shall  be  put  in  and  the  bail  if  excepted  to,  shall  justify  within 
two  d»ys  after  the  return  day  of  the  writ,  and  before  the  adjourn- 
ment of  the  court  at  the  return  term  ;  otherwise  the  plaintiff  may 
sue  out  process  upon  the  bail  bond,  returnable  on  any  day  in  the 
ensuing  vacation,  and  upon  the  return  of  such  process,  served, 
may  proceed  to  judgment  and  execution,  as  of  the  preceding  term, 
unless  the  defendant  shall  interpose  a  valid  plea,  verified  by  affi- 
davit ;  and  judgment  may  also  be  entered  in  the  principal  ^ait  ia 
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the  same  manner  as  if  special  bail  had  been  put  in  and  perfected. 
But  if,  within  the  time  herein  allowed  for  putting  in  and  perfect* 
ing  special  bail,  the  defendant  shall,  by  making  the  oath  or  affirma- 
tion prescribed  by  law,  entitle  himself  to  a  continuance  until  the 
next  term,  he  shall  have  the  same  time  allowed  as  is  in  other 
cases  after  the  return  day  of  the  writ,  to  put  in  and  perfect  such 
bail. 

RULE    20. 

In  suits  upon  bonds  for  the  payment  of  duties,  and  in  suits  brought 
against  persons  accountable  for  public  money,  for  the  recovery 
thereof,  the  declaration  may  be  filed  on  the  day  upon  which  the 
writ  is  returnable  and  returned,  and  the  district  attorney  may 
thereupon  move  in  open  court  for  judgment,  and  no  plea  being  in- 
-terposed,  may  have  final  judgment  entered  insianter, 

RULE     21, 

When  in  suits  upon  bonds  for  the  payment  of  duties,  and  in 
suits  brought  against  persons  accountable  for  public  money,  for  the 
recovery  thereof,  the  defendant  interposes  a  plea,  the  district  attor- 
ney may  have  the  cause  placed  on  the  calendar,  at  the  same  term, 
without  other  notice;  and  may  bring  the  same  to  trial  when 
called,  unless  the  court  shall  continue  the  cause  over  at  the  instance 
of  the  defendant.  ^ 

*RULE    22. 

In  suits  in  which  the  United  States  are  plaintiflfs,  or  in  which 
they  are  interested  though  not  plaintiffs,  if  the  bail  to  the  arrest  be- 
come special  bail,  the  assignment  of  the  bail  bond  and  the  accep- 
tance thereof  by  the  plaintifi*'s  attorney,  shall  not  preclude  him 
from  excepting  to  the  sufficiency  of  such  special  bail ;  and  the 
marshal  shall  still  be  responsible  for  good  bail,  notwithstanding 
such  assignment  and  acceptance  of  the  bail  bond. 

RULE    23. 

No  plea  shall  be  received  in  any  suit  instituted  in  this  Court  upon 
a  bond  executed  to  the  tlnited  States  for  the  payment  of  duties,  or^ 
in  any  suit  instituted  upon  a  bail  bond  taken  in  consequence  of 
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8ucb  suit,  unless  such  plea  shall  be  accompanied  by  an  affidavit  of 
the  truth  of  the  matters  in  the  said  {dea  contained. 

RULE    24» 

The  time  for  putting  in  special  bail  and  giving  notice  tbereoft 
shall  be  twenty  days  from  the  day  on  which  the  process  shall  be 
returnable ;  the  time  for  exception  and  notice,  twenty  days  froai 
the  day  of  notice  of  bail ;  the  time  of  justi6cation,  eight  days  from 
the  day  of  notice  of  exception ;  and  notice  of  jastification  shall  be 
given  four  days  before  the  day  of  justification.  Bail  may  justify 
in  open  court,  or  before  the  judge  at  chambers,  or  before  the 
clerk,  with  the  right  of  appeal  in  the  last  case  to  the  coorU  or 
judge  at  chambers. 

RULE  25* 

The  following  shall  be  the  terms  on  which  proceedings  shall 
be  stayed  in  suits  on  bail  bonds : 

1.  Putting  in  and  perfecting  bail  above,  and  paying  the  coats 
of  the  suit  on  the  bail  bond,  and  of  the  motion  for  relief. 

2.  Pleading  issuably,  and  consenting  to  place  the  cause  on  the 
calendar,  and  to  proceed  to  trial  at  the  same  term ;  or  in  case  of 
refusal  so  to  plead  and  consent,  the  entry  of  a  judgment  on  the 
bail  bond  to  stand  as  security. 

Ruft  26. 

Common  rules  (or  rules  of  couAe,  without  special  cause 
riiown,)  and  rules  by  consent  may  be  entered  in  the  proper  book 
in  the  clerk's  office  in  term  or  in  vacation ;  the  day  of  entering  the 
same  being  noted  therein  :  and  the  party  may  enter  such  rule  as 
be  may  conceive  himself  entitled  to,of  course»  but  at  his  peril. 

RULE    27. 

The  defendant  having  perfected  his  appearance,  may  at  any  time 
thereafter  take  a  rule  against  the  plaintiff  to  declare  in;twept7 
Bays  after  service  of  notice  of  the  rule,  or  that  judgment  of  dis- 
continuance be  entered  against  him.  -  -        • 

• 

RULE  28. 

The  rule  to  plead,  to  answer,  or  to  join  in  demurrer,  shall  be 
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a  rule  of  twenty  days :  But  the  plaintiff  shall  not  be  held  to  accept 
a  plea  in  abatenrient  after  four  days  from  the  day  of  service  of  the 
notice  of  the  rule  to  plead,  and  a  copy  of  the  declaration  ;  and  the 
rule  to  jo.n  in  demurrer  to  such  plea,  shall  be  a  rule  of  four  days 
only, 

RULE    29. 

When  there  shall  have  been  judgment  of  respondeas  ouster,  on 
a  demurrer  to  a  plea  in  abatement,  and  the  plaintiff  shall  have 
served  the  defendant  with  a  notice  of  such  judgment,  the  defendant 
shall  plead  within  four  days  from  the  day  of  service  of  such  notice, 
or  his  default  in  not  pleading  may  be  entered. 

RULE    30. 

The  party  in  whose  favor  a  default  has  been  entered^  may,  on 
any  day  afterwards  in  term,  have  a  rule  entered  for  such  judgment 
as  is  to  be  rendered  by  law,  by  reason  of  such  default.  In  all 
actions  sounding  in  damages,  after  judgment  for  the  plaintiff  by  de- 
fault or  on  demurrer,  the  damages  shall  be  assessed  on  a  writ  of 
inquiry,  or  by  the  clerk  as  the  case  may  be. 

RULE   31. 

Fourteen  days  notice  of  trial,  and  six  days  notice  of  counter- 
mand shall  be  given  in  all  cases..  The  like  notice  of  assessment 
and  of  inquiry,  (where  such  notices  are  necessary,)  shall  also  be 
given,  and  may  be  given  at  any  time  after  default  entered,  and  for 
any  day  in  term :  but  no  notice  of  assessment  or  of  inquiry  shall 
be  required,  except  when  the  defendant  shall  have  appeared  by 
attorney,  or  shall  have  given  notice  of  bis  intention  to  appear  and 
defend  the  action. 

RULE    32. 

Rules  for  final  Judgment^  unless  cause  to  the  contrary  be  shown, 
shall  become  absolute  upon  the  expiration  of  four  days  in  term, 
after  the  entry  thereof,  or  if  there  shall  not  be  so  many  days  re- 
maining in  term,  then  upon  the  expiration  of  the  term. 

RULE   33.  '^ 

Where  notice  of  retainer  shall  be  received  before  the  defendant's 

68 
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default  in  not  pleading  has  been  entered,  a  copy  of  the  declaration 
add  notice  of  the  rule  to  plead,  (unless  they  shall  have  been  served 
on  the  defendant  personally,)  shall  be  served  on  the  altoroey  re« 
tained,  and  the  rule  to  plead  shall  be  from  the  time  of  such  service, 
and  the  service  of  all  other  pleadings,  papers  and  notices,  to  be 
made  after  notice  of  retainer,  shall  be  on  the  attorney  retained. 

RULE    34. 

If  the  plaintiff  shall  make  default  in  declaring,  then  the  dcfen* 
dant,  or  if  either  party  shall  default  in  answering,  then  the  opposite 
party  may  have  the  default  entered  in  the  book  of  common  rules  ; 
but  where  the  previous  service  of  a  notice  of  a  rule,  copy  of  a 
pleading,  or  of  any  other  matter,  shall  be  requisite,  the  default 
shall  not  be  entered,  unless  an  affidavit  of  such  service  shall  be 
filed  ;  neither  shall  it  be  entered,  until  special  bail,  if  required,  is  put 
in,  and,  if  excepted  to,  has  justified. 

RULE    35. 

The  defendant's  default  being  duly  entered,  the  plaintiff  shall  not 
be  bound  afterwards  to  accept  a  pica,  unless  the  defendant,  as 
soon  he  shall  know  that  the  default  has  been  entered,  shall  file  an 
affidavit  of  merits,  and  serve  a  copy,  pay  or  tender  the  amount  of 
the  costs  of  default,  plead  issuably,  and  consent  to  go  to  trial  at 
the  next  term. 

RULE   36. 

The  plaintiff  may,  at  any  time  before  the  default  for  not  reply- 
ing shall  be  entered,  if  the  plea  shall  be  a  special  plea,  or  a  plea  in 
abatement,  or  within  twenty  days  after  service  of  a  copy  of  the 
plea,  if  it  shall  be  the  general  issue,  amend  his  declaration.  After 
plea,  either  party  may,  before  default  for  not  answering  shall  be 
entered,  amend  the  pleading  to  be  answered ;  and  where  there 
shall  be  a  demurrer  to  a  declaration  or  other  pleading,  such  plead- 
ing may  bo  amended  at  any  time  before  the  default  for  not  joining 
in  demurrer  shall  be  entered.  The  respective  parties  may  amend 
under  this  rule  of  course,  and  without  costs,  but  shall  not  be  en- 
tiled so  to  amend  more  than  once. 

This  rule  shall  be  construed  to  allow  amendments  to  be  made. 


FOR  THE  NORTHERN  DISTRICT  OF  NEW-YORK.  689 

by  adding  new  counts  or  pleas,  but  not  so  as  to  allow  of  any 

amendment  to  a  plea  in  abatement. 

« 

RULE    37. 

In  order  to  amend,  a  rule  for  that  purpose  shall  be  entered  in 
the  clerk's  office,  which,  however,  need  not  specify  the  amend- 
ments; but  a  copy  of  the  amended  pleading  shall  be  filed  ;  and 
the  rule  to  plead  or  answer,  if  notice  thereof  shall  have  been  given, 
shall  be  from  the  day  of  the  service  of  a  copy  of  the  pleading  as 
amended  and  on  file. 

RULE    38. 

If  the  defendant  shall  plead  the  general  issue,  the  cause  shall  be 
at  issue,  unless  the  plaintiff  shall,  within  twenty  days  thereafter, 
amend  his  declaration ;  and  if  either  party  shall,  in  pleading  in 
any  degree  after  the  plea,  tender  an  issue  to  the  country,  and  if 
the  opposite  party  shall  not  demur  to  the  pleading  within  twenty 
days  after  service  of  a  copy  thereof,  the  cause  shall  in  each  of 
these  cases  be  deemed  at  issue. 

RULE    39. 

Applications  made  by  a  party  in  pursuance  of  the  fifteenth  sec- 
tion of  the  judicial  act,  to  require  the  opposite  party  to  produce 
books  and  writings,  must  be  made  upon  petition,  verined  by  affi- 
davit, setting  forth  plainly  the  facts  and  circumstances  upon  which 
the  application  is  founded  ;  and  in  such  petition,  or  in  the  affidavit 
thereunto  subjoined,  it  must  be  stated  that  the  books  or  writings, 
the  production  whereof  is  sought,  are  not  in  the  possession  nor 
under  the  control  of  the  petitioner,  and  that  he  is  advised  by  his 
counsel,  and  verily  believes  that  the  production  of  the  books  or 
writings  mentioned  in  such  petition  is  necessary ,  to  enable  him 
safely  to  proceed  in  the  prosecution  or  defence,  (as  the  case  may 
be,)  of  his  suit. 

RULE     40« 

The  petition  may  be  presented  to  the  judge  of  this  court  in  va- 
cation, as  well  as  to  the  court  in  term  ;  and  the  order  to  be  made 
thereon  shall  be  that  the  party  against  whom  the  application  is 
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made,  »ball  produce  the  books  or  writings  mentioned  ia  the 
petition,  or  show  cause  on  the  day  and  at  the  place  to  be 
therein  specified,  why  the  prayer  of  su£h  petition  should  not  be 
granted 

.   RULE    41. 

Such  order  shall  also  specify  the  manner  in  which  such 
books  or  writings  shall  be  produced,  and  may  require  the  parly 
either  to  produce  and  deposit  the  same  with  the  clerk  of  this 
court,  or  to  deliver  to  the  petitioner  or  his  attorney^  copies  thereof 
verified  by  oath. 

Rui^   42. 

A  copy  of  such  petition,  together  with  a  copy  of  the  order 
made-  thereon,  shall  be  served  upon  the  attorney  of  the  party 
against  whom  the  order  is  directed,  a  reasonable  time  to  be 
prescribed  in  the  order,  before  the  day  therein  prescribed  for 
showing  cause* 

RULE    43. 

Commissions  to  take  the  examination  of  witnesses  resident 
without  the  district,  may  issue  by  order  of  the  court  in  term,  or 
of  the  judge  thereof  in  vacation,  in  the  manner,  and  subject  to  the 
rcgulationi,  so  far  as  the  same  are  applicable^  mutatis  mutandis^ 
prescribed  by  the  Revised  Statutes  of  this  slate. 

RULE   44. 

Such  commissions  may  also  be  issued  by  consent.  But  cbe 
agreement  for  that  purpose  shall  be  in  writing,  and  filed  in  the 
clerk^s  office ;  and  the  clerk  shall,  in  such  case,  make  an  endorse- 
ment upon  the  commission,  under  his  signature,  in  the  following 
form  :   Allowed  by  consent  of  parties. 

RULE   45. 

When  a  cause  is  noticed  for  trial,  a  notice  thereof,  with  a  note 
of  the  issue  and  of  the  pleadings,  and  the  attorneys^  names  shall 
be  delivered  to  the  clerk,  on  or  before  the  Thursday  preceding 
teriP ;  the  clerk  shall,  as  early  as  the  following  day,  have  the 
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calendar  of  causes  to  be  tried  made  up,  arranging  them  according 
to  the  dates  of  their  issuas ;  and  no  cause  shall  be  put  upon  the 
calendar  without  the  special  order  of  the  Court,  unless  the  note 
of  issue  shall  be  furnished  as  is  hereby  required. 

RULE   46» 

For  the  purpose  of  summoning  and  returning  jurors  to  serve 
upon  trials  of  issues  in  this  Court  at  the  terms  thereof  appointed 
by  law,  or  which  may  be  appointed  by  the  special  order  of  the 
judge  thereof,  to  be  held  in  the  village  of  Utica,  the  clerk  of  this 
Court,  together  with  (he  marshal,  or  his  deputy,  resident  in  Uiica, 
shall,  at  least  fourteen  days  previous  to  every  such  term,  repair 
to  the  office  of  the  clerk  of  the  county  of  Oneida,  where  the  clerk 
of  this  Court,  in  presence  and  with  the  assistance  of  the  said  clerk 
of  the  county  of  Oneida,  and  of  the  marshal  or  his  said  deputy, 
shall  proceed  to  draw  out  of  the  box  kept  in  the  said  office,  con* 
taining  the  names  of  the  jurors  of  the  said  county,  thirty-six  slips 
of  paper;  and  the  clerk  of  this  Court  shall  immediately  thereafter 
make  out  and  certify,  under  his  hand,  a  list  of  the  jurors  so  drawn 
as  aforesaid,  with  their  respective  additions  and  places  of  abode, 
and  deliver  the  same  to  the  said  marshal,  or  his  said  deputy,  who 
shall  summon  the  persons  named  in  such  list  to  serve  as  jurors. 

And  for  the  purpose  of  summoning  and  returning  jurors  to  serve 
upon  the  trial  of  issues  in  this  Court,  at  the  terms  thereof  appointed 
by  law,  or  which  may  be  appointed  by  the  special  order  of  the 
judge  thereof,  to  be  held  in  the  city  of  Albany,  the  noarshal,  or 
his  deputy  resident  in  the  said  city,  shall,  at  least  fourteen  days 
previous  to  every  such  term,  repair,  alternately,  from  term  to 
term,  to  the  office  of  the  clerk  of  the  city  and  county  of  Albany, 
and  to  the  office  of  the  clerk  of  the  county  of  Rensselaer,  where. 
In  the  presence  and  with  the  assistance  of  such  clerk,  the  marshal 
or  his  said  deputy,  shall  proceed  to  draw  out  of  the  box  kept  in 
the  said  office  containing  the  names  of  the  jurors  of  such  county, 
thirty-six  slips  of  paper,  and  shall  immediately  thereafter  make 
out  a  list  of  the  jurors  so  drawn  as  aforesaid,  with  their  respective 
additions  and  places  of  abode,  and  shall  request  such  clerk  to  cer- 
tify  the  same,  under  his  hand,  and  in  case  of  his  refusal  so  to  do, 
shall  certify  the  same  under  his  own  hand,  and  thereupon  proceed 
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to  summon  the  persons  named  in  such  list  to  serve  as  jurors ;  and 
in  like  manner  shall  jurors,  to  serve  at  the  terms  of  the  Court  ap- 
pointed by  law,  or  by  special  order,  to  be  held  at  other  places,  be 
drawn,  summoned  and  returned  by  the  marshal  or  one  of  his  de- 
puties ;  and  in  these  cases  the  jurors  shall  be  taken  from  the  coun- 
ties respectively  in  which  the  term  of  the  court  at  which  they  are 
to  serve  is  to  be  held.  At  least  six  days'  notice  of  the  drawing 
of  every  jury  shall  be  given  by  the  clerk  of  this  Court,  by  affixing 
such  notice  upon  the  outer  door  of  the  house  where  the  court  for 
which  such  jury  is  to  be  drawn,  is  to  be  held. 

The  jurors  to  serve  at  any  court  shall  be  summoned  at  least  six 
days  previous  to  the  sitting  thereof,  by  giving  personal  notice  to 
each  person,  or  by  leaving  a  written  notice  at  his  place  of  resi- 
dence, with  some  person  of  proper  age.  The  marshal  or  his 
deputy,  by  whom  the  jurors  are  summoned,  shall  return  the  list 
of  jurors  to  the  Court  at  the  opening  thereof,  specifying  those 
who  were  summoned,  and  the  manner  in  which  each  person  was 
notified. 

It  shall  be  the  duty  of  the  marshal  or  of  his  deputy,  having  pos- 
session of  the  same»  to  furnish  any  person  applying  therefor  and 
paying  therefor  a  fee  of  twenty-five  cents,  a  copy  of  the  list  of 
jurors  drawn  to  attend  any  court. 

RULE   47. 

Whenever  it  shall  be  intended  to  move  to  set  aside  a  non-suit 
or  verdict,  except  for  irregularity,  a  case  shall  be  prepared  by  the 
party  intending  to  make  the  motion,  and  a  copy  thereof  shall  be 
served  within  four  days  after  the  trial  on  the  opposite  party,  who 
may  within  four  days  thereafter,  prepare  amendments  thereto,  and 
serve  a  copy  on  the  party  who  prepared  the  case,  who  may  then, 
within  four  days  thereafter,  serve  the  opposite  party  with  notice 
to  appear,  wiihin  a  convenient  time,  before  the  judge,  io  have  the 
case  and  amendments  settled.  The  judge  shall  thereupon  correct 
and  settle  the  case,  as  he  shall  deem  to  consist  with  the  truth  of 
the  facts.  The  time  for  settling  the  case  must  be  specified  in  the 
notice,  and  shall  be  not  less  than  four,  nor  more  than  twenty  days 
after  service  of  such  notice. 
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RULE   48. 

If  the  party  orait  to  make  a  case  within  the  time  above  limited^ 
he  shall  be  deemed  to  have  waived  his  right  thereto  ;  and  when  a 
case  is  made  and  the  parties  shall  omit,  within  the  several  times 
above  limited,  the  one  party  to  propose  amendments,  and  the  other 
to  notify  an  appearance  before  the  judge ;  they  shall  respectively 
be  deemed,  the  former  to  have  agreed  to  the  case  as  prepared, 
and  the  latter  to  have  agreed  to  the  amendments  as  proposed.  If 
judgment  has  been  rendered  upon  a  verdict,  the  party  intending  to 
move  for  a  new  trial  shall  give  four  days  notice  in  writing  to  the 
opposite  party,  of  any  motion  to  stay  execution  thereon,  and  also 
of  the  petition  intended  to  be  filed  pursuant  to  the  18th  section  of 
the  act  of  September  24th,  n89,  unless  a  shorter  time  be  allowed 
by  the  court  or  one  of  the  judges. 

RULE   49. 

General  verdicts  may  be  taken  subject  to  the  opinion  of  the  court 
on  a  case  to  be  made  by  the  party  in  whose  favor  the  verdict  is 
taken,  containing  all  the  evidence  given  at  the  trial,  the  case  to  be 
prepared  and  settled  in  the  manner  prescribed  in  the  foregoing 
rules. 

RULE    50. 

Incases  of  exceptions  taken,  demurrer  to  evidence  or  special 
verdict,  the  party  shall  not  be  required  to  prepare  at  the  trial,  his 
bill  of  exceptions,  demurrer,  statement  of  evidence  or  special  case, 
or  to  put  in  form  the  special  verdict,  but  shall  merely  reduce  such 
exceptions  to  writing,  or  make  a  minute  of  the  demurrer  to  the 
evidence,  and  of  the  facts  found  specially  by  the  jury,  as  the  case 
may  happen  to  be,  and  deliver  it  to  the  judge,  or  the  judge  will 
himself  note  the  points,  as  he  may  direct ;  and  the  bill,  demurrer 
or  special  verdict,  shall  afterwards  be  drawn  up,  amended  and 
settled  within  such  times,  and  under  the  same  regulations  as  are 
made  with  respect  to  cases. 

RULE    51. 

A  bill  of  exceptions  may,  before  judgment,  be  used  instead  of  a 
case  on  motion  for  a  new  trial,  and  notice  of  such  motion,  together 
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with  an  order  to  stay  proceeding*,  and  a  copy  of  such  bill  of  ex- 
ceptions shnll  operate  to  stay  at!  further  proceedit^  nnttl  the  de- 
cision of  the  court :  Provided,  that  proceedings  diall  not  be  longer 
stayed  than  if  a  case  had  been  made. 

RULE    52. 

All  questions  for  ergumenl  and  all  motions  shall  he  brought  be- 
fore the  court  on  motion  for  that  purpose,  and  if  the  opposite  party 
shall  not  appear  to  oppose,  the  party  making  the  motion,  shall  be 
entitled  to  the  rule  or  judgment  moved  for,  on  proof  of  due  servrce 
of  the  notice  and  papers  required  to  be  served  by  him. 

RULE    53. 

Enumerated  motions  are  motions  in  arrest  of  judgment,  to  bring 
on  to  be  argued  questions  iirlsing  on  special  verdict :  case  reserved 
at  the  trial ;  case  agreed  between  the  parties  without  trial ,-  de- 
murrer to  evidence  or  pleadings  ;  and  all  motions  to  set  aside  non- 
suit, verdict  or  inquisition,  for  other  cause  than  irregnlarity  only. 

RULE   54. 

Enumerated  motions  shall  be  noticed  for  the  first  day  in  term, 
by  a  notice  of  at  least  eight  days,  and  may  be  noticed  and  brou^t 
on  by  either  parly.  When  such  notice  is  given  by  the  parly  whose 
duty  it  is  to  furnish  the  case,  demurrer  books,  or  other  pepera  od 
which  the  motion  is  founded,  such  notice  shall  be  accoaipanted 
with  copies  of  such  papers. 

RULE   55. 

Enumerated  motions  set  down  for  argument  shall  be  placed  on 
the  calendar  after  the  causes  noticed  for  trial,  and  the  same  rules 
relative  to  the  furnishing  of  the  clerk  with  notes  of  issue,  Ac,  and 
to  the  making  iipof  the  calendar  in  cases  of  issues  of  fact, shall  be  ap- 
plicable to  them  also.  The  date  of  the  issue  shall  be,  in  cases  of 
motion  in  arrest  of  judgment,  of  special  verdict,  case  reserved  at 
the  trial,  motion  to  set  aside  verdict  or  non-suit,  bill  of  exceptions, 
__  J         ^gj,  jg  evidence,  the  day  on  which  the  trial  took  place ; 

e  of  demurrer  to  pleadings,  the  day  on  which  the  joloder 

;r  was  received. 
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RULE   56. 

The  party  bringing  on  the  argument,  shall,  at  the  opening  there- 
of, furnish^he  judge  with  a  copy  of  the  case,  demurrer  to  evidence, 
special  verdict,  or,  where  the  motion  is  for  a  new  trial  upon  newly 
discovered  evidence',  with  copies  of  the  affidavits  and  other  papers, 
if  any,  on  which  the  motion  is  founded  or  opposed  ;  or  if  the  mo- 
tion be  in  arrest  of  judgment,  with  copies  of  the  pleadings,  or  so 
much  thereof  as  may  be  necessary.  A  note  of  the  points  or  ques- 
tions intended  to  be  raised  by  each  of  the  respective  parties  shall 
also  at  the  same  time  be  furnished  to  the  judge,  and  to  the  opposite 
party. 

RULE   57» 

Whenever  an  order  to  stay  proceedings  shall  be  granted  in  order 
to  enable  the  party  to  make  a  special  motion,  service  of  such  order 
with  copies  of  the  affidavits  upon  which  it  is  granted,  and  notice 
oF  the  motion  shall  operate  as  a  stay  of  proceedings  until  the 
order  of  the  Court.  But  if  the  party  shall  neglect  to  bring  on  the 
motion  to  be  heard  during  the  term  according  to  his  notice,  the 
proceedings  shall  not  be  longer  stayed,  and  he  shall  be  liable  to 
pay  the  costs  of  attending  to  resist  the  motion. 

RULE   58* 

No  private  agreement  or  consent  between  the  parties  or  their 
attorneys  in  respect  to  the  proceedings  in  a  cause  shall  be  binding, 
unless  the  same  shall  be  reduced  to  the  form  of  a  rule  by  consent, 
and  entered  accordingly  in  the  book  of  common  rules,  or  unless 
the  evidence  thereof  shall  be  in  writing,  subscribed  by  the  party 
or  his  attorney,  against  whom  the  same  shall  be  alledged. 

RULE  59. 

Non-enumerated  motions  shall  be  noticed  for  the  first  day  of 
term,  by  a  notice  of  at  least  eight  days,  accompanied  with  copies 
of  the  affidavits  and  papers  on  which  the  same  shall  be  made ;  and 
notice  shall  not  be  for  a  later  day  in  term  unless  sufficient  cause 
be  shown  in  the  affidavits  served,  for  not  giving  notice  for  the  first 
day. 

69 
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RULE    00* 

When  a  party  sball,  before  motion,  offer  to  comply  fully  with 
the  terms  of  the  order  which  it  is  the  practice  of  the  ^oort  upon 
motion  in  like  cases  to  make,  and  shall  afso  pay  the  costs,  if  any, 
on  the  same  being  thereupon  taxed  and  demanded,  he  shall  be 
entitlji^  io  costs  from  the  opposite  party,  if  the  motion  shall  be 
afterwards  made. 

RULE    61. 

In  all  cases  where  a  motion  shall  be  granted  on  payment  of 
costs,  or  on  the  performance  of  any  condition,  or  where  the  order 
shall  require  such  payment  or  performance,  the  party  whose  duty 
it  shall  be  to  comply  therewith,  shall  have  twenty  days  for  that 
purpose,  unless  otherwise  directed  in  the  order.  And  wbeie,  by 
the  terms  of  any  order,  an  act  is  directed  to  be  done  insUmier^  it 
shall  be  understood  to  require  such  act  to  be  performed  wifhin 
twenty-four  hours. 

RULE    62. 

Whenever  the  plaintiff  shall  have  neglected  to  bring  his  cause 
to  trial  according  to  the  practice  of  the  Court,  he  may  if  he  have 
not  before  stipulated,  tender  a  stipulation  and  ofier  to  pay  the 
costs  to  which  the  defendant  is  entitled,  up  to  that  time ;  and  if 
the  defendant  shall  afterwards  move  for  judgment  as  in  case  of 
nonsuit,  he  shall  pay  costs  to  the  plaintiff,  except  where  the  plain- 
tiff shall  aftel*  demand,  have  refused  to  pay  the  costs  as  taxed. 

RULE    63. 

When  on  motion  for  judgment,  as  in  case  of  nonsuit,  the  plain- 
tiff shall  be  permitted  to  stipulate,  he  shall  within  twenty  days 
thereafter,  tender  a  stipulation  to  the  defendant,  and  shall  pay  the 
costs  ordered  to  be  paid  thereon ;  and  if  the  stipulation  be  not  ten« 
dered,  and  the  costs  paid  within  that  time,  the  defendant,  on  filing'an 
affidavit  of  such  omission  of  tender  and  non-payment,  may,  after 
the  expiration  of  twenty  days,  enter  judgment  as  in  case  of  nonsuit 
as  of  the  proceeding  term. 

RULE     64. 

The  provisions  contained  in  Title  2d,  of  Chapter  10th,  of  Part 
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8d,  of  the  Revised  Statutes  of  this  State,  relative  to  security  for 
costs,  shall  be  taken  and  held  to  be  the  roles  of  this  Court. 

RULE    65« 

To  effect  a  surrender  of  bail,  the  bail  or  principal  shall  produce 
to  the  judge  two  certified  copies  of  the  bail  piece,  on  one  of  which 
the  judge  will  indorse  a  commiUUur^  and  on  the  other  an  order 
that  the  plaintiff  show  cause  before  him  on  such  day  as  he  may 
designate,  why  the  bail  should  not  be  exonerated. 

RULE    66. 

On  due  proof  of  the  service  of  such  order  on  the  plaintiff  or  hit 
attorney,  and  on  proof  by  the  certificate  of  the  marshal  or  his 
deputy  to  whose  custody  the  defendant  has  been  committed  in 
virtue  of  such  committitur,  acknowledged  before  the  judge  by  such 
ofiicer,  or  proved  by  the  oath  of  a  subscribing  witness  thereto,  if 
no  sufficient  cause  to  the  contrary  be  shown,  the  judge  will  indorse 
an  order  on  the  second  certified  copy  of  the  baiUpiece,  that  an 
exoneretur  be  entered.  If  the  plaintiff  or  his  attorney  upon  whom 
the  rule  to  show  cause  is  served,  resides  at  the  time  of  service 
more  than  one  hundred  miles  from  the  place  at  which  cause  is 
to  be  shown,  such  rule  shall  be  served  eight  days  before  the  time 
specified  therein  for  showing  cause ;  in  other  cases  four  days  shall 
be  sufficient. 

RULE    67. 

Such  certified  copy  shall  be  filed,  and  the  clerk  shall  jndorse 
thereon  an  exoneretur,  and  shall  also  enter  in  the  raster  of  bail 
the  discharge  of  the  bail. 

RULE     68. 

Whenever  a  bail  bond  shall  be  taken  on  the  arrest  of  a  defen- 
dant,  the  bail  therein  may  surrender  their  principal,  or  he  may  sur- 
render himself  in  exoneration  of  ihe  bail,  in  the  same  manner, 
and  with  the  like  effect,  as  in  the  case  of  special  bail,  except  that 
true  copies  of  the  bail  bond,  proved  to  be  such  by  the  affidavit  of 
the  marshal  or  his  deputy,  or  of  a  subscribing  witness,  shall  bo 
used  instead  of  certified  copies  of  the  bail  pieoe.  ^ 
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RULE    69. 

Tn  case  a  defendant  who  has  procured  special  bail  in  a  suit  in 
this  court,  shall  be  afterwards  arrested  in  any  other  district,  and 
conimitted  to  a  jail,  the  use  whereof  has  been  ceded  to  the  United 
States  for  the  custody  of  prisoners,  he  may  be  surrendered  at  the 
request  of  his  bail,  and  in  pursuance  of  the  act  of  Congress  in 
such  case  made  and  provided,  in  the  manner  provided  in  the  fore- 
going rules  for  ordinary  cases. 

RULE    70. 

All  moneys  paid  into  court  which  any  collector  of  customs  is 
entitled  by  law  to  receive,  shall,  after  deducting  the  costs,  be  paid 
over  to  him  by  the  clerk,  upon  an  order  to  be  entered  of  course 
for  that  purpose. 

RULE    71. 

All  moneys  paid  into  court  which  are  required  by  law  to  be  de« 
posited  in  a  branch  bank  of  the  United  States,  shall  forthwith  be 
deposited  by  the  clerk  in  the  Oneida  Bank,  in  the  city  of  Utica,  to 
the  credit  of  the  court. 

RULE    72. 

All  checks  for  money  so  deposited  to  be  drawn  out  of  the  bank, 
shall  be  signed  by  the  clerk,  as  clerk,  and  such  check  shall  be  writ- 
ten on  the  same  paper  which  contains  the  order  of  the  judge  for 
that  purpose. 

RULE    73. 

A  book  shall  be  kept  by  the  clerk,  in  which  he  shall  enter  a  full 
and  particular  account,  under  the  title  of  each  cause  depending  in 
the  court,  of  all  moneys  paid  into  court  m  such  cause,  and  of  the 
payment  thereof;  and  such  book  shall  at  all  times  be  open  to  the 
inspection  and  examination  of  the  judge  of  this  Court,  the  attorney 
of  the  United  States,  and  the  marshal  of  the  district :  and  any 
particular  account  may  also,  upon  request,  be  inspected  by  any 
person  interested  therein. 

RULE   74. 

AH  process  issued  by  this  Court,  shall  be  of  like  form  and  effect 
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with  process  issued  in  like  cases  by  the  Supreme  Court  of  this 
state,  unless  otherwise  directed  by  rule. 

RULE   75. 

The  marshal,  his  deputies,  and  all  other  persons  concerned  in 
the  service  of  any  process  of  this  court,  are  respectively  prohibi- 
ted from  becoming  bail  in  any  suit  depending  in  this  Court,  unless 
for  the  purpose  of  surrendering  the  defendant,  in  which  case  the 
surrender  shall  be  made  within  fourteen  days  after  special  bail 
shall  have  been  put  in. 

RULE    76. 

The  bond  required  by  law  to  be  executed  by  the  clerk  of  this 
Court  for  the  faithful  performance  of  his  duties  as  such,  shall  be 
recorded  in  his  office,  and  immediately  thereafter  deposited  in  the 
Branch  Bank  of  the'  United  States  in  the  village  of  Utica,  subject 
to  be  delivered  upon  the  order  of  the  judge,  to  such  person  as  shall 
be  designated  in  such  order :  and  the  marshal's  bond  shall  be  re* 
corded  and  filed  in  the  clerk's  office. 

RULE   77. 

In  causes  wherein  the  marshal  of  the  district,  or  his  deputy  is  a 
party  in  interest,  all  process  shall  be  directed  and  delivered  to  the 
sberiflTor  under  sherifT  of  the  county  of  Oneida,  for  the  time  being, 
who  is  hereby  appointed  ex  officio^  in  pursuance  of  the  act  of  Con- 
gross  in  such  case  made  and  provided,  to  serve  and  execute  such 
process. 

RULE  78* 

The  clerk  of  this  Court,  the  first  judges  of  each  of  the  counties 
in  this  district,  the  recorder  of  the  city  of  Albany,  and  the  clerks 
of  each  of  the  said  counties,  except  of  the  county  of  Oneida,  for 
the  time  being,  shall  ex  officio  be  commissioners  to  take  aflidavits 
and  acknowledgments  of  bail  in  civil  causes  depending  in  this 
Court.  The  officers  aforesaid,  are  hereby  appointed  such  com- 
missioners, pursuant  to  the  provisions  of  the  acts  of  Congress 
authorizing  the  appointment  thereof,  and  all  orders  heretofore  made 
for  the  appointment  of  such  commissioners  shall  be  annulled  after 
the  first  day  of  June  next; 
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RULE  79. 

The  clerk  may  tax  and  certify  bills  of  costj,  and  sign  jodgmeDt 
records. 

RULE   80. 

On  an  indictment  found  by  the  grand  jury,  the  district  attorney 
may  forthwith  sue  out  a  capias  under  the  seal  of  the  court,  for  the 
arrest  of  the  person  indicted. 

RULE   81. 

Where  default  is  made  by  any  party  or  witness,  bound  by  re- 
cognizance in  any  crimimal  proceeding,  the  clerk  shall  immediate!/ 
issue  a  scire  facias  thereon. 

RULE   82. 

Where  a  fine  is  imposed  by  the  court  on  any  person  for  aoj 
cause,  and  the  party  is  not  thereupon  committed,  and  such  fine  is  not 
discharged  previously  to  the  close  of  the  term,  the  clerk  shall  issue 
to  the  marshal  a  warrant  of  execution,  commanding  him  to  levy 
and  make  such  fine  of  the  goods  and  chattels,  or  in  default  thereof, 
of  the  lands  and  tenements  of  the  party. 

RULE   83. 

In  all  cases  not  provided  for  by  the  rules  of  this  Court  or  by  law, 
the  practice  of  the  Supreme  Court  of  this  state,  as  prescribed  by 
the  Revised  Statutes  of  this  state,  and  by  the  rules  of  the  said 
court,  shall  regulate  the  practice  of  this  court,  so  far  as  the  same 
may  be  applicable. 

RULE   84. 

Persons  summoned  to  serve  as  jurors  in  this  Court  will  be  dis- 
charged or  excused  from  serving  therein,  whenever,  by  the  law  of 
this  state,  it  would  be  the  duty  of  the  courts  of  the  state  to  dis- 
charge or  excuse  such  persons  from  serving  therein.(a) 

(a)  This  rale  if  lapeneded  by  Uie  act  of  Congresi  of  July  90»  1840,  ebsp.  40, 
prescribinfT  a  role  of  practice  exacUy  of  the  aame  import  for  aU  the  ooniU  of  the 
United  SUtet. 
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RULE  85. 

m 

Any  issue  of  fact,  which,  according  to  the  act  of  Congress  of 
July  7,  1838,  entitled  "an  act  to  increase  and  regulate  the  terms 
of  the  Circuit  and  District  Courts  for  the  Northern  District  of  the 
state  of  New- York,"  would  be  triable  at  a  term  of  the  court  re- 
quired by  law  to  be  held  in  any  one  of  the  divisions  of  the  said 
district  into  which  it  is  divided  by  the  said  act,  may  be  tried  at  a 
term  of  the  court  required  to  be  held  in  any  other  of  the  said 
divisions  of  the  said  district,  provided  the  adverse  parties  or  their 
attorneys,  by  a  stipulation  in  writing  signed  by  them  and  filed  in 
the  clerk's  office,  shall  enter  into  an  agreement  to  such  effect. 

DELIVERY  OF  PROPERTY  UNDER  SEIZURE,  PENDENTE  LITE. 

RULE   86. 

1.  Applications  for  the  delivery  to  the  claimant  of  property 
seized  as  forfeited  under  any  law  of  the  United  States,  may  be 
made  at  any  time  after  the  service  of  the  monition  and  warrant 
of  arrest. 

2.  At  least  four  days'  notice  of  the  application  shall  be  giveif 
to  the  district  attorney  and  to  the  collector  of  the  collection  dis- 
trict in  which  the  seizure  was  made,  accompanied  by  the  service 
on  each  of  them  of  a  copy  of  the  petition  for  delivery ;  unless  the 
application  be  made  in  open  court,  when  the  district  attorney  and 
the  collector  are  present ;  in  which  case  no  previous  notice  shall 
be  necessary. 

3.  Unless  a  claim  duly  verified  shall  have  already  been  inter- 
posed by  the  applicant,  he  shaH  show  at  the  time  of  bis  applica- 
tion»  by  his  own  oath  or  other  evidence,  that  he  is  lawfully  entitled 
to  appear  as  claimant  in  the  case. 

4.  The  appraisers  shall  be  sworn,  faithfully  and  fairly  to  ap» 
praise  the  properly  in  question,  and  make  a  true  report  of  the 
value  thereof,  according  to  the  best  of  their  understanding,  without 
unnecessary  delay. 

5.  Reasonable  notice  of  the  time  and  place  appointed  by  the 
appraisers  to  make  the  appraisement  shall  bo  given  to  the  district 
attorney,  the  collector  and  the  claimant. 

&  For  the  purpose  of  ascertaining  the  value  of  the  property 
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to  be  appraised,  the  appraisers  may  examine  such  persons  on  oath, 
and  receive  such  affidavits  taken  before  one  of' the  commissioiiers 
6f  this  Court,  (who  are  hereby  authorized  to  take  such  affidavits,} 
as  they  may  think  proper. 

7.  On  the  return  of  the  appraisement  to  the  court,  or  to  the 
judge  in  vacation,  accompanied  by  a  certificate  from  the  collector 
and  naval  officer,  (if  there  be  one,)  that  the  duties  on  the  property 
seized,  if  any  be  chargeable  theron,  have  been  paid;  and  on  satis- 
factory evidence  that  the  expenses  of  the  appraisement  have  beeo 
paid  by  the  claimant ;  and  on  the  execution  by  the  claimant  of  a 
bond,  in  conformity  with  the  statutes  of  the  United  States  in  such 
case  made  and  provided,  before  the  court,  the  judge,  or  the  clerk ; 
an  order  will  be  granted  for  the  delivery  of  the  property  to  the 
claimant. 

8.  The  appraisers  shall  severally  be  entitled  to  be  paid  for  their 
services  in  making  an  appraisement,  three  dollars  a  day  for  each 
day  necessarily  spent  in  the  performance  of  such  services. 

9.  But  whenever,  in  any  case,  the  value  of  the  property  seized 
shall  be  agreed  upon  between  the  collector  and  district  attorney 
In  behalf  of  the  United  States,  and  the  claimant,  and  a  certificate 
in  writing  expressive  of  such  agreement  shall  be  signed  by  them 
and  filed  in  the  clerk's  office,  such  valuation,  (in  conformity  with 
the  practice  of  the  court  heretofore,)  shall  have  the  siime  validity 
and  efifect  as  if  it  had  been  made  and  reported  by  appraisers  duly 
appointed  for  that  purpose. 

SALE  OF  PERISHABLE  PROPERTY. 
RUUS   87* 

1.  Application  for  the  sale  of  perishable  property  seized  as  for- 
feited under  any  law  of  the  United  States,  may  be  made  either 
by  the  district  attorney  in  behalf  of  the  United  States,  or  by  the 
claimant,  at  any  time  after  the  service  of  the  monition  and  war- 
rant of  arrest. 

2.  At  least  four  days'  notice  of  the  application,  when  made  by 
the  claimant,  shall  be  given  to  the  district  attorney,  and  to  the  col- 
lector within  whose  collection  district  the  seizure  was  made,  ac- 
companied by  the  service  of  a  copy  of  the  petition  for  the  decree 
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or  order  of  sale ;  and  a  like  notice  shall  be  given  to  the  claimant, 
if  there  be  one,  or  to  his  proctor  or  attorney,  when  the  application 
is  made  by  the  district  attorney.  But  when  the  application  is 
made  in  open  court,  and  the  proctor  or  attorney  of  the  opposite 
party  is  present,  no  previous  notice  shall  be  necessary. 

3.  When  the  application  is  made  by  the  claimant  before  a  claim 
duly  verified  shall  have  been  already  interposed,  he  shall  be  re- 
quired to  show  at  the  time  of  his  application,  by  his  own  oath  or 
other  evidence,  that  he  is  lawfully  entitled  to  appear  as  clainoant 
in  the  case. 

4.  The  place  of  sale,  and  the  length  of  the  notice  of  sale  to  be 
given  by  the  marshal,  (which,  unless  otherwise  specially  directed, 
shall  be  given  in  the  manner  prescribed  by  the  00th  section  of  the 
collection  act  of  March  2,  1790,  in  cases  of  condemnation,)  will 
be  determined  by  the  court  or  the  judge,  in  each  case,  according 
to  fts  nature  and  circumstances,  and  prescribed  in  the  order  of 
sale. 

5.  When  the  application  for  an  order  of  sale  is  resisted  by  the 
opposite  party,  and  the  propriety  of  such  order  appears  doubtful, 
surveyors  will  be  appointed,  preliminarily,  to  examine  and  report 
as  to  the  condition  of  the  property. 

REMISSION  OF  FINES.  PENALTIES,  FORFEITURES  AND  DIS- 
ABILITIES. 

RULE    88. 

Preparatory  to  the  presentation  of  a  petition  for  the  remission 
or  mitigation  of  any  fine,  penalty,  forfeiture  or  disability,  a  copy 
of  such  petition,  together  with  a  notice  of  the  time  and  place  of 
presenting  the  same,  shall  be  served  on  the  attorney  of  the  United 
States,  and  another  copy  with  the  like  notice  on  the  person  or 
persons  claiming  the  fine,  penalty  or  forfeiture,  ten  days  before 
the  time  of  presenting  the  petition. 

RULE     89. 

The  petition,  in  addition  to  the  other  circumstances  of  the 
case,  shall  state  whether  any,  and  what  suit,  has  been  instituted, 
and  what  proceedings  have  been  had   for  the  recovery  of  the 

70 
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fine,  penalty  or  forfeiture,  up  to  the  time  of  preferring  the  peti* 
tion. 

RULE     90* 

The  clerk,  under  the  direction  of  the  judge  shall  prepare  a  state- 
ment of  the  facts  relative  to  the  case  which  appear  upon  the 
inquiry,  and  forthwith  transmit  the  same,  together  with  the  peti- 
tion, to  the  secretary  of  the  treasury. 

RULE     91. 

The  fees  of  the  clerk  shall  be  paid  by  the  petitioner  before  the 
transmission  of  the  petition  and  statement  to  the  secretary  of  the 
treasury ;  and  where  there  are  several  petitioners  or  distinct 
claimants,  not  being  partners,  or  several  cases  or  importations  era- 
braced  in  one  petition,  the  clerk  shall  be  entitled  to  the  same  fees 
as  if  a  distinct  petition  had  been  presented  in  each  case. 

RULE    92. 

For  the  custody  of  a  vessel  of  one  hundred  and  fifty  lonsburdea  , 
her  tackle,  apparel  and  furniture,  seized  by  any  officer  of  the  re- 
venue and  prosecuted  for  forfeiture,  the  marshal  shall  be  allowed 
one  dollar  and  fifty  cents  per  day  ;  for  the  custody  of  a  vessel  of 
less  thai]  one  hundred  and  fifty  tons  burden,  one  dollar  per  day  : 
for  the  custody  of  a  vessel  of  less  than  fifty  and  not'  less  than 
twenty  tons  burden,  seventy-five  cents  per  day :  and  for  all  other 
vessels  fifty  cents  per  day.  But  for  the  custody  of  vessels  pro- 
pelled by  steam,  there  shall  be  allowed,  in  addition  to  the  forego- 
ing rales  of  compensation,  fifty  per  cent,  thereon. 

For  the  custody  of  goods,  wares  and  merchandize  so  seized 
and  prosecuted,  he  shall  be  allowed  two  per  cent,  on  the  value 
thereof. 

Extraordinary  expenses  necessarily  incurred,  for  repairs  and  the 
like,  are  to  be  allowed  in  addition  to  the  foregoing  rates  of  charge, 
and  such  rates  of  charge  may  be  varied  in  any  case  by  order  of  the 
judge,  for  good  cause  satisfactorily  shown. 

RULE    93. 

The  clerk  is  authorized  to  enter  satisfaction  of  record  of  any 
judgment  rendered  in  this  court  in  behalf  of  the  United  States,  on 
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filing  an  acknowledgment  of  satisfaction  of  the  same  duly  made 
by  the  district  attorney* 

RULE    94. 

It  is  ordered  and  declared,  that  in  the  taxation  of  costs  in  this  court, 
the  same  fees  and  disbursements  shall  be  allowed  in  suits  at  com« 
mon  law,  to  attorneys  and  counsellors ;  and  in  equity  to  solici- 
tors and  counsellors,  respectively,  as  shall  be  allowed  by  the 
laws  of  the  state  of  New- York  for  the  time  being,  in  the  Su- 
preme Court  and  Court  of  Chancery  of  the  said  state  ;  in  suits  of 
admiralty  jurisdiction,  the  same  fees  and  disbursements  shall  be 
allowed  to  proctors  and  advocates  as  were  allowed  by  the  act  of 
the  legislature  of  the  said  state,  entitled  "  an  act  for  regulating  the 
fees  of  the  several  officers  and  ministers  of  justice  within  the  state,'' 
passed  February  16th,  1789;  and  that,  except  in  cases  not  other- 
wise provided  for  by  act  of  Congress,  the  clerk  of  this  court  shall 
be  allowed  for  his  services  the  same  fees  as  were  allowed  by  the 
above  entitled  act,  for  like  services  rendered  bv  the  clerks  of  the 
Supreme  Court  and  Court  of  Chancery  of  the  said  state,  with  the 
addition  thereto  of  the  one  third  of  such  fees. 
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PART   II. 


PRACTICAL   FOBHES 


I.  IN  SUITS  AT  COMMON  LAW. 

[A  proper  attention  to  the  brief  directions  which  have  been  given 
under  the  appropriate  heads  in  the  foregoii^  Treatise,  relative  to 
the  Forn)s  of  Process  and  Pleadings,  in  suits  at  common  law  in 
the  Courts  of  the  United  States,  will  it  is  hoped,  in  general,  be 
found  sufficient  to  guide  the  young  practitioner  in  these  matters. 
But  it  may  nevertheless  conduce  in  some  measure  to  his  conve- 
nience, to  illustrate  by  a  few  examples,  what  i»  peculiar  in  these 
respects  to  those  tribunals.] 

PROCESS. 

Capias  in  the  Circuit  Courts, 

The  President  of  the  United  States  of  America,  to  the  Marshal  of 
the  District  of  Greetivo  :  You  are  hereby 

commanded  that  you  take  if  he  shall  be 

found  in  your  District,  and  him  safely  keep,  so  that  you  may  have 
his  body  before  the  Circuit  Court  of  the  United  States  of  America, 
for  the  '     District  of  in  the  Cir- 

cuit, to  be  held  at  (a)  in 

(a)  By  an  act  of  May  13.  1826,  (rol.  7,  p.  464,)  the  Circuit  Comt  far  the  Sooth, 
em  District  of  New. York,  is  expressly  required  to  be  held  at  the  City  Hall  of  the 
city  of  New-York.    Process  from  this  court  ought  therefore  to  be  made  KtumaUe 
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the  said  District  before  the  judges  of  the  said  Court,  oo  the 

flay  of  next,  to  answer  unto 

in  a  plea  of  trespass.     [If  the  defendant  is  to  be  held  to  bail 

here  insert  the  uc  etiam  clause  in  the  usual  form.]     And  have 

you  then  there  this  writ.    Witness  the  Honorable 

Chief  Justice  of  the  Supreme  Court  of  the  United  States,  at 

in  the  said  District  this        *  day  of 

in  tlie  year  of  our  Lord,  and  of  our  Indepen- 

dence»  the 

Clerk. 


Capias  in  the  District  Courts, 

The  President  of  the  United  States  of  America,  to  the  Marshal 
of  the  District  of  Greeting:  You  are 

hereby  commanded,  that  you  taice  if  he 

shall  be  found  in  your  District,  and  him  safely  keep,  so  that  you 
may  have  his  body  before  the  District  Court  of  the  United  States 
of  America,  for  the  District  of  to  be  held 

at  in  the  said  District,  before  the  judge  of  the  said  Court, 

on  the  day  of  next,  to  answer,  &c.  [as 

in  the  preceding  form.]     Witness,  Esquire, 

Judge  of  the  said  Court,  at  in  the  said  Dis- 

trict, this,  &c.  [as  in  the  preceding  form.] 


Writ  of  Inquiry  in  the  Circuit  Courts. 

The  President  of  the  United  States  of  America,  to  the  Marshal 
of  the  District  of  Greeting  : — Whereas 

lately  in  the  Circuit  Court  of  the  United  States  of 

America  for  the  District  of  before  the 

judges  thereof,  at  [the  City  Hall  of  the  city  of  New- York,]  in  the 

said  District,  by  bill  without  our  writ  impleaded 

being  in  custody,  &c.  for  that  [here  insert  the  declaration]  to  the 

damage  of  the  said  of  as   he  said, 

there.  Bat  in  the  other  districts,  only  the  city  or  village  in  which  the  courts  are  to 
be  held  is  designated  by  law,  and  process  for  them  is  made  returnable  at  such  cities 
or  vilages  respectively. 
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and  thereupon   be  brought  his  suit,  &c.     And  such  proceedings 

were  thereupon  had,  in  the  said  Circuit  Court,  before  the  judges 

thereof,  that  the  said  ought  to  recover 

against  the   said  his    damages  by  reason  of  the 

premises ;  but  because  it   is  not  known  to  the  said  Court  what 

damages  the  said  hath  sustained  by  means  of  (he 

premises  aforesaid ;  therefore,  you  are  hereby  commanded,  that 

by  the  oaths  of  twelve  good  and  lawful  men  of  your  District,  you 

diligently  inquire  what  damages  the  said  hath  sus* 

tained,  as  well  by  means  of  the  premises  aforesaid,  as  for  his  costs 

and  charges,  by  him  about  his  suit  in  this  behalf  expended,  and  the 

inquisition  which  you  shall  take  thereon,  do  you  return  to  the 

judges  of  the  said  Circuit  Court,,  at  [the  City  Hall  of  the  city  of 

New- York]  in  the  said  District,  on  under  your  seal 

and  the  seals  of  those  by  whose  oaths  you  shall  take  such  inquisi* 

tion,  and  have  you  this  writ  there  at  the  same  time.    Witness  the 

Honorable  Chief  Justice,  &c. 

Cl^ek. 


Inquisition  thereon. 

An  inquisition  indented,  taken  at  on 

before  me  Marshal  of  the  District 

of  by  virtue  of  the  writ  to  me  directed,  and  to  this 

inquisition  annexed,  by  the  oaths  of  good 

and  lawful  men  of  my  District,  who  being  charged  and  sworn,  say 
upon  their  oaths  that  in  the  said  writ 

named,  hath  sustained  damages  occasioned  by  reason  of  the  pre- 
mises therein  contained,  besides  costs  and  charges  six  cents.  In 
witness  whereof,  as  well  I  the  said  Marshal  as  the  jurors  afore- 
said, our  seals  to  this  inquisition  have  severally  put,  the  day  and 
year  aforesaid. 

The  form  of  the  writ  of  inquiry  in  the  District  Courts  is  the 
same,  except  in  the  description  of  the  Court,  and  the  teste.  See  the 
form  of  the  capias  in  ihe  District  Courts. 

The  Inquisition  is  in  all  respects  the  jame^ 
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Subpdsna  to  testify  in  a  Circuit  or  District  Court. 

The  President  of  the  United  States  of  America,  to 

Grebting:  You  (ire  hereby  commanded,  that  laying  aside 
all  business  and  excuses,  you  [and  each  of  you]  be  and  appear  in 
your  proper  persons,  before  the  Circuit  Court  of  the  United  States, 
for  the  Circuit  and  District  of  to  be  held 

before  the  judges  of  the  said  Court,  (or,  before  the  District  Court 
of  the  United  States,  for  the  District  of  to  be  held 

before  the  judge  of  the  said  Court,)  at  in  the  said 

District,  on  the  day  of  by        o'clock 

in  the  noon  of  the  same  day,  to  testify  all  and  singular  those 

things  which  you,  [or  either  of  you]  know  in  a  certain  cause  now 
depending  in  the  said  Circuit  (or  District,)  Court  of  the  United 
States,  between  plaintiff,  and  defendant, 

of  a  plea  of  on  the  part  of  the  and  on  that 

day  to  be  tried  by  a  jury  of  the  county ;  and  this  you  shall  by  no 
means  omit  under  the  penalty  upon  you  [or  each  of  you]  of 

dollars.(a)     Witness,  dec.     [See  the  preceding  forms.] 


SubpoBna  Ticket. 

To  Mr. 

By  virtue  of  a  writ  of  subpoena  to  you  directed,  and  herewith 
shown  to  you,  you  are  personally  to  be  and  appear  before  the  Cir- 
cuit Court  of  the  United  States,  for  the  Circuit  and 
District  of  to  be  held  before  the  judges  of  the  said 
Court,  (or  before  the  District  Court  of  the  United  States  for  the 
District  of  to  be  held  before  the  judge  of  the  said 
Court,)  at  in  the  said  District,  on  the  day 
of  by  o'clock  in  the  noon  to  testify  what  you 
know  in  a  certain  case  now  depending,  and  then  and  there  to  be 
tried,  between  plaintiff,  and  defendant,  of  a 
plea  of                    on  the  part  of  the                     and  this  you  are 

(a)  In  NeW-Yofk,  witnesiee  who  fail  to  attend  court  in  obedieneo  to  a  sabpoena,  in 
addition  to  their  liability  lo  be  punished  for  a  contempt  of  the  court  from  which  the 
process  issued,  and  to  an  action  for  damages  at  the  suit  of  the  party  aggrieTed,  are 
subject  also  to  a  forfeiture  of  fifty  dollars  to  such  party;  and  it  is  usual  in  snhporoat 
from  the  state  count  to  insert  this  sum  as  (be  penalty  of  disobedience. 
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not  to  omit  under  the  penalty  of  dollars.    Dated  the 

dov  of,  &c. 


SubpcBtia  duces  tecum. 

The  duces  tecum  clause  differs  in  no  respect  from  that  used  id 
subpoenas  from  the  state  courts. 


Stibpasna  on  a  writ  of  inquiry. 

before  the  marshal  of  the  said  district  at  ro  the 

said  district,  on  at        o'clock  in  the        noon,  to  testiQr 

Sec.  (as  before)  in  which  said  action  a  writ  of  inquiry  of  damages 
is  then  and  there  to  be  finally  executed.    And  this,  &c.  (as  before.) 


Affidavit  to  obtain  a  habeas  corpus  ad  testificandum. 

Circuit  Court  of  the  United  States 
for  the  Circuit  and  District  of 

or, 
District  Court  of  the  United  States 
in  and  for  the  District  of 
A.  B. 

V. 

CD.  ) District  of  ss. 

A.  B.  of  the  above  named  plaintiff,  maketh  oatb 

and  saitht  that  now  a  prisoner  for  debt,  (or  as  the 

case  may  be)  in  the  custody  of  the  sheriff  of  (or  as  the 

case  may  be,)  is  a  material  witness,  for  this  deponent  at  the  trial 
of  this  cause,  without  whose  testimony,  as  he  is  advised  by  his 
counsel  and  verily  believes,  this  deponent  cannot  safely  proceed 
to  the  trial  thereof. 


Habeas  corpus  ad  testificandum. 

The  President  of  the  United  Slates  of  America,  to  the  Sheriff 
of  (or  as  the  case  may  be,)  GRBErmo :  You  are 

hereby  commanded  that  you  have  the  body  of  now 

in  prison,  (or  as  the  case  may  be,)  under  your  custody,  as  it  is  said, 
under  safe  and  secure  conduct,  before,  &c.  (as  in  the  subposnd^  to 
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tesiifj  the  truth,  accordiog  to  bis  knowledge,  in  a  certain  case 
now  depending,  dec  {as  in  the  subptEna)  and  immediately  after 
the  said  shall  then  and  there  hare  given  his  testi* 

mony,  that  yon  return  him  to  the  said  prison,  (or  as  the  case  may 
be,)  under  safe  and  secure  conduct,  and  have  there  then  this  writ. 
Witness,  &c.  {as  in  the  aqtias.) 


Affidavit  for  a  Dedimus  Potestatem^  or  Commission. 

The  requisite  contents  of  this  affidavit  depend  in  some  measure 
upon  the  rules  of  the  respective  courts. 

According  to  the  laws  of  New- York,  it  is  sufficient  in  the  state 
courts,  to  show  that  the  cause  is  at  issue,  or,  that  an  interlocutory 
judgment  has  been  obtained ;  that  the  witness  named  is  material  in 
the  prosecution  or  defence  of  the  suit,  and  that  be  is  beyond  the 
reach  of  the  process  of  the  court.  And  the  practice  in  this  par- 
ticular of  the  District  Court  for  the  Northern  District  of  New- 
York,  is,  as  we  have  seen,  conformable  to  that  of  the  Supreme 
Court  of  the  state.  But  by  the  rules  of  the  Circuit  and  District 
Courts  fur  the  Southern  District  of  New- York,  as  we  have  also 
seen,  the  party  applying  for  a  commission  is  required  to  state 
what  he  expects  to  prove  by  the  witness  or  witnesses  whom  he 
seeks  to  examine. 


Dedimus  Potestatem  or  Commission. 

The  President  of  the  United  States  of  America,  to 

GasETiva:  Know  ye,  that  in  confidence  of  your 
prudence  and  fidelity,  you  have  been  appointed,  and  by  these  pre- 
sents you  or  any  two  or  more  of  you,  are  invested  with  full  power 
and  authority  to  examine  on  his  corporal  oath,  as  a 

witness  in  a  cause  depending  in  the  Circuit  Court  of  the  United 
States,  for  the  circuit  and  district  of 

(or,  in  the  District  Court  of  the  United  States,  in  and  for  the  djs« 
trict  of  )  wherein  is  plaintifi^  and 

defendant,  on  the  part  of  the  upon  the  in- 

terrogatories annexed  to  this  commission ;  and  therefore  you  are 
hereby  commanded,  that  you  or  any  two  or  more  of  you,  at  cer- 
tain days  and  places  to  be  appointed  by  you  for  that  purpose,  do 

71 
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cause  the  said  to  come  before  you,  and  then  and  there 

examine  him  on  oath  upon  the  said  interrogatories,  and  that  yoo 
take  such  examination,  and  reduce  the  same  into  writing,  and  re- 
turn the  same  annexed  to  this  writ,  closed  up  under  your  seals,  or 
the  seals  of  any  two  or  more  of  you,  into  the  said  Circuit,  (or 
District)  Court,  before  the  judges  (or  judge)  thereof,  with  all  con- 
venient speed.     Witness,  &c.  {as  in  the  capias.) 

The  interrogatories,  and  cross  interrogatories  (if  any^)  to  be 
annexed  to  the  commission,  and  the  depositions  are  to  be  drawn  up 
in  the  usual  form. 


Subpoenas  to  compel  the  attendance  of  witnesses  before  Commis* 

sioners. 

As  has  been  stated  in  treating  of  this  subject  in  the  Sec<»id 
Part  of  the  preceding  work,  provision  is  made  by  a  recent  act  of 
Congress  to  compel  the  attendance  of  witnesses  before  commis- 
sioners acting  within  the  United  States,  by  process  of  subpcsna. 
See  ante,  p.  256. 

For  this  purpose  the  following  form  may  be  used. 

The  President  of  the  United  States  of  America,  to 

Greeting  :  You  are  hereby  commanded,  that  laying 
aside  all  business  and  excuses,  you  and  each  of  you  be  and  appear 
in  your  proper  persons,  before  commissioners  duly  ap- 

pointed  and  authorized  in  virtue  of  a  commission  from  the  Circuit 
Court  of  the  United  States  for  the  circuit  and  district  of 

(or,  District  Court  of  the  United  States  for  the  district 
of  )  to  examine  you  as  a  witness  in  a  cause  depending  in 

the  said  Circuit,  (or  District)  Court,  wherein  is  plaintiffp 

and  is  defendant,  on  the  part  of  the  upon 

interrogatories  annexed  to  the    said  commission,  at 

on  the  day  of  at        o'clock 

in  the  noon,  to  answer  truly  all  such  questions  as  shall  then 
and  there  be  asked  of  you  upon  such  interrogatories ;  and  this 
you  or  any  of  you  shall  by  no  means  omit,  under  the  penalty 
upon  each  of  you  of  dollars.     Witness,  &c.  (as  in  other 

cases.) 
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EXECUTIONS. 

Fieri  Facias^  (upon  a  Judgment  for  the  Plaintiff  in  Assumpsit.) 

The  President  of  the  United  States  of  America,  to  the  Marshal 
of  the  District  of  Greeting  : — You  are 

hereby  commanded,  that  of  the  goods  and  chattels  of  C.  D.,  in  your 
district,  you  cause  to  be  made  which  A.  B. 

lately  in  the  Circuit  Court  of  the  United  States  for  the 
Circuit  and  District  of  recovered  against 

him  for  his  damages,  which  he  had  sustained  as  well  on  occasioa 
of  the  non* performance  of  certain  promises  and  undertakings  then 
lately  made  by  the  said  C.  D.  to  the  said  A.  B.,  as  for  his  costs 
and  charges  by  him  about  his  suit  in  that  behalf  expended,  where- 
of the  said  C.  D.  is  convicted,  as  appears  to  us,  of  record :  and  if 
sufficient  goods  and  chattels  of  the  said  C.  D.  cannot  be  found  in 
your  district,  then  you  are  commanded  that  you  cause  the  said 
damages  to  be  made  of  the  lands  and  tenements  whereof  the  said 
C.  D,  was  seised  on  or  at  any  time  after- 

wards, in  whose  hands  soever  the  same  may  be :  and  have  that 
money  before  the  judges  of  the  said  court  at  on 

to  render  to  the  said  A.  B.  for  his  damages  afore- 
said.   And  have  there  then  this  writ.     Witness,  &c. 

In  other  forms  of  action^  the  umt  is  of  course^  to  be  varied  ac" 
cordingly.    And  so,  where  the  judgment  is  in  favor  of  the  defendant* 


Capias  ad  Satisfaciendum. 

By  the  aid  of  the  preceding  forms  there  can  be  no  difficulty  in 
framing  this  writ. 

It  will  be  found  easy  also  to  frame  the  Testatum  Fu  Fa.^  and  Ca. 
Sa,  the  writ  o{  habere  fax:ias  possessionem^  4^. 


Writ  of  Scire  Facias,  (or  a  Judgment  in  Assumpsit.) 

The  President,  &c.  to  the  Marshal,  &c..  Greeting  : — Whereas 
A.  B,  latety  in  the  District  Court  in  and  for  the  Dis- 

trict of  before  the  judge  thereof,  by  the  judgment  of 

the  said  court,  recovered  against  C.  D.  for  his  dam- 
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ages,  which  he  had  sustained,  as  well,  &c.,  as  for  his  costs  and 
charges,  by  him,  &c.,  whereof  the  said  C*  D.  is  convicted,  as  ap- 
pears of  record  :  nevertheless,  execution  of  the  said  judgment  yet 
remains,  as  we(a)  have  received  information  from  the  said  A.  B., 
and  u>e,{a)  willing  that  those  things  which  are  just  and  right,  should 
have  a  due  execution  ;  do  therefore  command  you,  that  by  honest 
and  lawful  men  of  your  district,  you  make  known  to  the  said  C. 
D.,  that  he  be  before  the  judge  of  the  said  District  Court,  at 

on  to  show,  if  he  has  or  know  of  any  cause, 

why  the  said  A  B.  ought  not  to  have  execution  against  him,  of  (be 
damages  aforesaid,  according  to  the  force,  form  and  effect  of  the 
said  recovery,  if  he  shall  think  it  expedient  for  him  so  to  do ;  and 
have  you  there  the  names  of  those  by  whom  you  shall  so  make 
known  to  him,  and  this  writ.     Witness,  &c. 


Writ  of  Error  to  the  Supreme  Court, 

United  States  of  America,  ss. 

The  President  of  the  (Jniied  States  of  America,  to  the  Presi- 
dent of  the  Senate,  Chancellor  and  Judges  of  the  Supreme  Court, 
in  the  court  for  the  trial  of  impeachments  and  the  correction  of 

(a)  In  treating  of  procen  in  tho  body  of  the  work,  I  took  oceanon  to  ramark  opon 
what  appeared  to  me  to  be  the  very  obvlone  impropriety  of  umog,  (as  is  generally 
done,)  the  first  penon  phiral  in  the  mandatory  clause  of  wiika  issuing  out  off  the 
national  courts ;  and  it  will  be  seen  that  the  preceding  forms  avs  in  confonnity  wHh 
what  is  there  said.  See  antet  p.  199.  Instead  of  the  nsaal  form,  we  command  jfoit,  I 
have  used  the  phrase,  you  are  hereby  commanded.  In  general  the  change  is  easQy 
msde  without  varying  the  form  of  the  process  in  other  respects.  But  as  will  be  seen, 
it  is  otherwise  with  the  writ  of  ocire  faciae.  In  this  instance,  therefore,  I  have  re- 
tained the  aceostomed  form  ;  not  choosing  to  assume  the  responsibility  of  introdu. 
ing  a  more  extensive  modification.  Perhaps  the  most  simple  and  conveoieDt  mode 
of  avoidmg  all  embanassment  and  incongruity  would  be  to  use  the  first  penon  sin- 
gular.  This  would  be  in  strict  accordance  with  established  usage.  In  England 
process  runs  in  the  name  of  the  king ;  who,  when  he  addresses  himself  officially  to 
his  subjects,  always  speaks  in  the  plaral  number.  Thus,  for  example,  in  proclama- 
tions,  civil  commissions,  letten  patent,  &c.  the  plural  form  is  always  used ;  and  so 
It  comes  of  course  to  be  used  in  process  from  his  courts.  In  the  state  of  New-Yoik, 
process  issnee  in  the  name  of  the  people ;  and  therefore  the  plural  form  is  adopted. 
Bat  the  President  of  the  United  States,  never  uses  this  form.  In  the  ezamplea 
above  given,  for  instance,  of  proclamations,  commissions  to  persons  appointed  to 
office,  and  letters  patent,  the  first  person  singular  is  always  used.  Why  then  should 
it  not  also  be  employed  in  the  process  7 
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errors  of  the  State  of  New* York,  (or  to  the  Judges  of  the  Circuit 
Court  of  the  United  States,  for  the  Circuit  and 

District  of  — Off  to  the  Judge  of  the  District  Court  of 

the  United  States  for  the  District  of  — as  the 

case  may  be,)  Gesstivo  &— Because  in  the  record  and  proceedings, 
as  also  in  the  rendition  of  a  judgment  in  a  plea,  which  is  in  the  said 
court  for  the  trial  of  impeachments  and  the  correction  of  errors, 
(or,  in  the  said  Circuit  or  District  Court,)  before  you  between  A. 
B«  and  C.  D.,  a  manifest  error  hath  happened,  to  the  great 
daniage  of  the  said  as,  by  his  complaint  appears : 

and  it  being  fit  (a)  that  the  error,  if  any  there  hath  been^  should  be 
duly  corrected,  and  full  and  speedy  justice  done  to  the  parties  afore* 
said  in  this  behalf  f  you  are  hereby  commanded,{a)  if  judgment  be 
therein  given,  that  then,  under  your  seal,  distinctly  and  openly, 
you  send  the  record  and  proceedings  aforesaid,  with  all  things  con- 
cerning the  same,  to  the  *  Supreme  Court  of  the  United  States,  to- 
gether  with  this  writ,  so  that  you  have  the  same  at  Washington 
on  day  .  next,  in  the  said 

Supreme  Court,  to  be  then  and  there  held,  that  the  record  and  pro- 
ceedings aforesaid  being  inspected,  the  said  Supreme  Court  may 
cause  further  to  be  done  therein  to  correct  that  error,  what  of 
right  and  according  to  the  law  and  custom  of  the  United  States 
should  be  done. 

Witness,  the  Honorable  Chief  Justice  of 

the  said  Supreme  Court  of  the  United  States,  this 
day  of  in  the  year  of  our  Lord 

and  of  tlie  Independence  of  the  United  States,  the 

Writs  of  error  to  the  Supreme  Courts  are^  as  V)e  ha^  seeUf  to  be 
signed  and  sealed  by  the  clerks  of  the  Circuit  Courts.  See  ante,  p. 
439. 


Citation  thereon. 

United  States  of  America,  ss. 

To  Greeting  : — You  are  hereby  cited 

(a)  The  nsual  form  Is,  *'  We  being  tBilting,'^  ^,  ■•  Do  command  you  ;**  and  I  hava 
seen  printed  forms  of  writs  of  error,  in  the  national  courts,  designed  for  use  in  the  state 
of  New-York,  in  which  this  form  was  used.  I  have  thought  it  right,  nevertheless,  to 
adopt  the  phraseology  above  employed.    See  t^e  last  preceding  note.  \ 
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and  admonished  to  be  and  appear  at  a  Sapreme  Court  of  the  Uni- 
ted States  to  be  holden  at  Washington  on  the  second  Monday  in 
January  next,  pursuant  to  a  writ  of  error,  filed  in  the  clerk's  office 
of  the  court  for  the  trial  of  impeachments  and  the  correction  of  er- 
rors of  the  State  of  New-Yoric,  (or,  of  the  Circuit  Court  of  the  Uni- 
ted States  for  the  Circuit  and  District  of 
, — or^  of  the  District  Court  of  the  United  States  for  the 
District  of  ,)  wherein  is  plaintiff,  and  you 
are  defendant  in  error,(a)  to  show  cause,  if  any  there  be,  why  the 
judgment  in  the  said  writ  of  error  mentioned,  should  not  be  cor- 
rected, and  speedy  justice  should  not  be  done  to  the  parties  in  that 
behalf. 

Witness,  the  honorable  Chief  Justice,  (or, 

one  of  the  Justices,)  of  the  said  Supreme  Court  of  the  United 
States,  this  day  of  in  the  year  of 

onr  Lord,  18 


Chief  Justice,  (or  one  of  the  Justices,) 
of  the  Supreme  Court  of  the  United 
States,     (ft) 


Writ  of  Error  to  a  Circuit  Court. 

United  States  of  America,  ss. 

The  President  of  the  United  States  of  America,  to  the  Judge 
of  the  District  Court  of  the  United  States,  for  the 
District  of  Greeting  : — Because,  in  the  record  and 

proceedings,  and  also  in  the  rendition  of  the  judgment  of  a  plea 
which  is  in  the  said  District  Court,  &c.  (as  in  the  preceding  form 
to  the  asterisk,)  Circuit  Court  of  the  United  States,  for  the 
Circuit  and  District  of  together  with  the 

(a)  When  a  state  is  defendant  in  error,  the  citation  is  addressed  to  such  state,  and 
is,  as  we  have  seen,  served  on  the  governor  and  attorney  general  of  the  stato ;  and 
in  such  case  the  phraseology  is,  wherein  is  plaintiff,  and  the  wiid  sfols 

of  is  defendant  in  error ;  and  so,  when  the  United  States  are  defendants 

in  error,  and  the  service  is  to  be  made  on  the  District  Attorney. 

(6)  When  the  writ  of  error  is  directed  by  a  state  court,  the  citation  may,  aa  we 
have  seen,  be  witnessed  and  signed  by  the  presiding  judge  of  such  court. 
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writ,  so  that  you  have  the  same  at 

Id  the  said  district  on  the  day  of 

next,  in  the  said  Cirouit  Court  to  be  then  and  there  held,  that  the 
record  and  proceedings  aforesaid  being  inspected,  the  said  Circuit 
Court  may  cause,  dec.  {as  in  the  preceding  form.) 
.  Witness  the  honorable  &a 


Citation  thereon. 

United  States  of  America,  ss. 

To  Greeting  :  You  are  hereby  cited  and  admo- 

nished to  be  and  appear  at  a  Circuit  Court  of  the  United  States, 
to  be  held  at  in  and  for 

the  District  of  on  the  day  of 

next,  pursuant  to  a  writ  of  error,  filed  in  the  clerk's 
office  of  the  District  Court  of  the  United  States,  for  the  said 
[Southern]  District  of  wherein  is  plain- 

tiff, and  you(a)  are  defendant  in  error,  to  show  cause,  &c.  (as  in 
the  preceding  form  of  citation  to  the  end.) 


BoThd  to  be  executed  by  the  Plaintiffs  to  the  Defendant  in  Error ^ 

Supreme  Court  of  the  United  States, 

or, 

Circuit  Court  of  the  United  States  for  the 

Circuit  and  District 

of 

A.  B. 

V.  ^     In  Ebbor.(&) 

CD. 

Know  all  men  by  these  presents.  That  we,  A.  B,  &c. 

are  held  and  firmly  bound  unto  the  above  named  C.  D.  in  the  sum 

of  dollars,(c)  to  be  paid  to  the  said  C.  D.  his  execu* 

tors  or  administrators.    To  which  payment,  well  and  truly  to  be 

(a)  See  the  last  precedbg  note. 

(6)  Entitling  the  cause  in  thia  manner  at  the  beginning;  of  the  bond,  though  neoal, 
at  least  in  New- York,  is  onneceesaxy,  as  the  bond,  bj  a  slight  modification  of  phrase- 
ology, may  be  made  complete  without  it. 

(e)  As  to  the  amount  of  the  penalty  of  the  bond,  Soe,  vide  ante,  p.  443,  et  eeq. 


\ 
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made,  we  bind  ourselves*  and  each  of  us,  jointly  and  severally, 
and  our  and  each  of  our  heirs,  executors  and  administrators,  firmly 
by  these  presents.    Sealed  with  our  seals,  and  dated,  dec. 

Whereas  the  above  named  A.  B.  hath  prosecuted  a  writ  of  er- 
ror to  the  Supreme  Court  of  the  United  States,  (or  to  the  Circad 
Court  of  the  United  States  for  the  Circuit  and 

District  of  to  reverse  the  judgment  rendered  in  the 

above  entitled  suit,  by  the  [here  insert  the  name  of  the  court  to 
which  the  writ  of  error  is  directed^] 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if 
the  above  named  A.  B.  shall  prosecute  his  said  writ  of  error  to 
effect,  and  answer  all  damages  and  costs(a)  if  he  shall  fail  to  make 
good  his  plea,  then  this  obligation  shall  be  void ;  otherwise  the 
same  shall  be  and  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  presence  of 


DECLARATIONS. 

The  chief  design  of  the  following  forms  is  to  furnish  suitabk 
precedents  for  the  averments  which  are  necessary  in  the  cases  to 
which  they  relate,  to  enable  the  Courts  of  the  United  States  to  ez- 
ercise  jurisdiction.     [See  ante,  p.  220,  et  seq,'] 

1.  By  an  €dien  against  a  citizen  of  the  United  States. 

Circuit  Court  of  the  United  States  for  the 

Circuit  and  District  of 
or, 
District  Court  of  the  United  States 
for  the  District  of 

Of  Term  in  the 

year 

Dlfitrict  of  s8« 

A.  B.  who  is  a  subject  of  the  king  (or  emperor ;  or  a  citizen  of 
the  republic)  of  and  an  alien*  complains  of  a  D. 

who  is  a  citizen  of  the  state  of  ibr  that,  ice. 

(a)  If  the  writ  of  error  is  not  a  9upw9€d§M,  (See  ante,  p.  443^  «<  Mf.)  Uie  woide 
**  dmmogBS  andr  may  ba  omitted. 
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3.  By  a.citisen  oftke  United  Slalet  againat  an  alien. 


District  of  st. 

A-  B.  who  is  a  citizen  of  the  state  of 
complains  of  0.  D.  who  is  a  subject,  &c.  Stt.  (or  a 
citizen,  &c)  and  an  alien,  for  that,  &c. 

3.  By  a  citheA  of  another  stale  against  a  cilixen  of  the  state  in 
which  the  suit  is  brought. 


District  of  gs. 

A.  B.  who  is  a  citizen  of  the  state  of  complains 

of  C.  D.  who  is  a  citizen  of  the  state  of  for  that,  &c, 

4.  By  a  citizen  of  the  slate  in  vskich  the  suit  is  brought,  againrt  a 
citizen  of  another  slate. 


District  of  89. 

A.  B.  who  is  a  citizen  of  the  state  of  complains'of 

C.  D.  who  is  a  citizen  of  the  state  of  for  that,  dec. 

5.  By  the  first  indorser  of  a  promissory  note  against  the  maker. 
[See  ante,  58,  Bi,  and  231  et  seq.] 


District  of  ss. 

A,  B.  who  is  a  citizen  of  the  stale  of  (or  a 

subject,  6tc.  or  a  citizen,  &,c.  and  an  alien,)  complains  of  C.  D. 
who  is  a  citizen  of  the  state  of  (or  a  suf ' 

or  a  citizen,  &c.  and  an  alien,)  in  custody,  &c.     For  that 
the  said  C.  D.  ott  at  made  h 

note  in  writing  commonly  called  a  promissory  note,  hia 
per  band  being  thereunto  subscribed,  bearing  dale  the 
78 
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year  last  aforesardt  and  theo  and  there  delivered  the  aaid  note  to 
one  E.  F.  who  is  a  citizen  of  the  state  of^  (or»  a  subject. 

Sac,  or  a  citizen,  &c,  and  an  alien)  by  which  said  note»  be,  the  said 
C.  D.  then  and  there  promised  to  pay,  six  months  after  the  date 
thereof*  to  the  said  E,  F.  or  order,  the  sum  of  for 

value  received  ;  and  the  said  E.  F.  to  whom,  or  tp  whose  order, 
the  payment  of  the  said  money  in  the  said  note  specifiedy^was.  by 
the  said  note,  to  be  made,  after  the  making  of  the  said  note,  and 
before  the  payment  of  the  said  -money,  in  the  said  note  specified, 
to  wit,  on  aforesaid,  at  aforesaid,  indorsed  the 

said  note,  his  own  proper  hand  bcin<^  to  such  indorsement  sub- 
scribed, by  which  said  indorsement,  he  the  said  E.  F.  then  and 
(here  ordered  and  appointed  the  said  sum  of  money  in  the  said  note 
specified,  to  be  paid  to  the  said  A.  B.  and  then  and  there  delivered 
the  snid  note,  so  indorsed  as  aforesaid,  to  the  said  A.  B.  of  which 
'said  indorsement,  so  made  as  aforesaid  the  said  C.  D.  afterwards* 
to  wit,  on  aforesaid,  had  notice  :  by  means  whereof,  dec. 


6.  By  the  indorsee  against  a  remote  indorser. 

The  form  in  this  case  is  precisely  like  that  in  the  last  preceding 
case,  cxcerpf  that  the  intermediate  indorsements  are  to  be  set  out : 
which  however  may  be  done  without  any  averment  of  the  citizeo- 
ship  or  alienage  of  the  intermediate  indorsers ;  since  it  is  only  ne- 
cessary in  this,  as  in  the  preceding  case,  (in  addition"  to  showing 
that  the  parties  to  the  suiC  possess  the  requisite  character,)  to  show 
that  the  immediate  or  last  indorser,  might  also,  before  his  indorse- 
ment to  the  plaintiff,  have  maintained  a  suit  on  the  note  against  the 
defendant. 


In  like  manner^  in  a  suit  by  an  alien  who  **  sues  for  a  tori  only 
in  violation  of  the  laws  of  nations,  or  a  treaty  of  the  United  States!* 
the  character  of  the  plaintiff ,  and  also  the  fact  that  the  injury  com- 
plained  of  arose  in  the  specified  manner,  must  he  distinctly  stated; 
and  so  in  a  suit  in  a  District  Court  against  a  consul  or  vice-con-- 
sulj  (he  official  character  of  the  defendant  must  be  averred^ 


With  respect  to  the  mode  in  which  it  must  be  made  to  appear 
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Upon  ike  face  cf  the  declaration  thai  ike  amount  in  controversy  is 
sufficient  to  give  the  court  jurisdiction^  the  directions  in  the  body  of 
the  workf  will,  it  is  believed,  be  found  sufficienl*  See  ante,  p.-  22 1 « 
et  seq. 


Proceedings  under  the  SOth  section  of  the  Judicial  Act,  to  take  tes» 

timony  de  bene  esse. 

[Vide'ante,  p.  252,  et  seq.] 

Affidavit  to  obtain  an  order  for  the  examination  of  a  witness  in 

behalf  of  the  Plaintiff. 

[  When  the  application  is  in  behalf  of  the  defendant^  there  will  be 
no  difficulty  in  making  the  required  alterations  J] 

Circuit  Court  of  the  United  States  for  the 
Circuit  and  District  of 
or, 
District  Court  of  the  United  States  in  and 
for  the  District  of 
A.  B. 

V. 

C.  D.  )  District  of  ss.{a) 

A.  B.  of,  &c.  being  sworn,  says  that  he  is  the  plaintiflfin  the  above 
entitled  cause  :  that  he  is  advised  by  his  counsel  and  verily  believes, 
that  the  testimony  of  E.  F.  at  present  of  mariner,  (or  as  the 

(jict  may  be,)  is  material  and  necessary  for  this  deponent  in  the  pro- 
secution of  such  cause  :  thai  the  said  E.  F,  lives  at 
more  than  one  hundred  miles  from  where 

the  court  at  which  this  deponent  expects  the  said  cause  will  be  tried 
is  appointed  by  law  to  be  held,  {or,  is  bound  on  a  voyage  to  sea  ; 
or^  is  about  to  go  out  of  the  district  in  which  the  said  cause  is  pen* 

(a)  When  the  deposition  is  to  be  taken  out  of  the  district  in  which  the  salt  is 
pending,  the  aCBdavit  may,  and  in  strictness  ought  to  be 'made  in  the  district  in 
which  the  proceeding  is  to  take  place.  In  practice  it  is  usually,  though  perhaps 
not  necessarily,  sworn  to  before  the  officer  to  whom  the  application  is  made  to  take 
the  examination.  But  in  whatever  dislricl  it  is  sworn  to,  the  name  of  that  district 
should  be  used  at  the  beginning  of  it. 
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ding,  and  to  a  greater  distance  than  one  hundred  mik$^  at  tkiM  dr* 
ponent  is  informed  and  verity  believes  ;  or^  is  so  aged;  or^  so  in* 
firm,  as  to  render  il  probable  that  he  will  not  be  able  to  attend  as  a 
witr.ess  at  the  trial  of  such  cause)  And  this  deponent  further 
says  that,  as  he  is  informed  and  believes,  C.  D.  the  above  named 
defendant,  resides  at  about  miles  distant  from 

the  place  where  the  examination  of  the  said  witness  is  expected 
to  be  taken;  and  that,  as  he  is  also  informed  and  believes, G.  H. 
the  attorney  of  the  said  C.  D.  resides  at  about 

miles  from  as  aforesaid 


Order  (hereon* 

Circuit,  (or  District  Court)  &lc. 
{as  in  the  Affidavit.) 
A.  B. 

V. 

CD.  )  Let  £.  F.  the  witness  named  in  the 

above  (or  within)  affidavit,  be  examined  de  bene  esse  before  me 
accordingly,  at        on  the  day  of  at        o'clock  in 

the  noon.     [If  either  the  defendant  or  his  attorney  resides 

within  one  hundred  miles  of  the  place  of  examination,  then  add,] 
and  let  days  notice  be  given  to  the  said  defendant^ 

(or  to  O.  H.  the  attorney  for  the  said  defendant,  as  either  may  be 
nearest,)  of  such  examination. 


Notice  to  the  opposite  party  or  his  Attorney, 

Circuit  (or  District)  Court,  &c. 

(as  above, )  ^ 

A.  B.  i 

v.  V 

C.  D.  J   Sir,  you  are  hereby  notified  that  E,  F. 

will  be  examined  de  bene  esse,  before  me.(a)  at  on  the 

day  of  at  o'clock  in  the        noon,  as   a 

witness  for  the  above  plaintiff,  according  to  the  act  of  Congress  in 
such  case  made  and  provided  ;  at  which  time  and  place  you  are 

(a)Tbe  act  requires  "a  notification /rom  the  magistrate,^    It  is  safer  therefore 
that  the  notice  should  purport  to  emanate  from,  and  be  signed  by  him. 
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eotftled  by  law  to  be  present,  and  to  put  interrogatories  to  the  said 

witness, 

Datedt  &e. 

J.  S. 

To  C.  D.  the  above  named  defendant, 

or, 
(P.  6.  Attorney  for  the  above  named  defendant.) 


Tile  Deposition. 

Be  it  remembered,  that  on  the  day  of  one 

thousand,  &c.  at  A,    B,  personally  appeared  before 

me  J.  S.  a  commissioner  appointed  under  the  laws  of  the  United 
States  to  take  affidavits  and  acknowledgments  of  bail,  (or,  as  the 
case  may  be)  and  made  oath^  (or  if  the  application  is  made  by 
another  in  behalf  of  the  party  on  an  affidavit  made  by  such  party, 
before  a  judge  of  the  United  Stales  or  commissioner  elsewhere, 
then  say,  application  was  made  to  me  /.  iS.  Sf^c,  upon  the  affidavit 
of  A.  B.  stating,)  that  he  the  said  A.  B.  was  plaintifTin  a  suit  then 
depending  in  the  Circuit  Court  of  the  United  States,  for  the 

Circuit   and  District  of  (or  District  Court  of 

the   United  States,    in  and   for    the  District    of  ) 

wherein  C.  D.  was  defendant,  that  the  testimony  of  E.  F. 
of  mariner,  was    material  and  necessary  for    him 

the  said  defendant  in  the  prosecution  of  such  suit,  and  that  he  the 
said  £.  F.  lived  at  more  than  one  hundred  miles  from 

where  the  court,  at  which  he  the  said  defendant  expected 
the  said  cause  would  be  tried,  was  appointed  by  law  to  be  held, 
(or  otherwise  as  the  case  may  be,  according  to  the  affidavit)  :  that 
C.  D.  the  above  named  defendant,  resided  at  about 

miles  from  aforesaid  ;  and  that  G.  H.  his  attor- 

ney,  resided  at  about  miles  from  afore- 

said :  And  the  said  A.  B.  requested  me,  (or  I  was  requested  in 
behalf  of  the  said  A.  B.)  that  the  said  E.  F.  might  be  examined 
according  to  the  directions  of  the  act  of  Congress  in  such  case 
made  and  provided. 

Whereupon  I  ordered  that  the  said  E.  F.  should  be  examined 
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de  bene  esse  before  me  at  [and  that  days  notice 

should  be  given  to  the  said  C.  D.  (or  6.  H.)  of  such  examination, 
to  the  end,  that  he  might  if  he  should  see  fit,  be  present  at  the  ex- 
amination and  put  interrogatories  ;  and  I  having  satisfactory  proof 
that  such  notice  had  been  given(a)]  and  as  well  the  said  A,  B.  as 
the  said  C.  D.,  (or,  if  the  defendant  does  not  appear  in  person,  or 
by  attorney,  then  say»  the  said  A.  B.)  appearing  before  me  at 
on  this  day  of  I  have  therefore 

proceeded  with  the  said  examination. 

And  the  said  E.  F.  being  carefully  examined  and  cautioned,  and 
duly  sworn  (or  affirmed,)  to  testify  the  whole  truth  and  nothing 
but  the  truth,  ^ailh,  &c.  {stating  clearly  every  pertinent  declara^ 
Hon  of  the  witness  and  his  replies  to  the  questions  put  by,  or  at  the 
instance  of  either  party.)  ^And  I  do  further  certify,  that  the  pre- 
ceding deposition  was  reduced  to  writing  by  me,  (or  by  the  said 
£.  F.  in  my  presence,)  and  signed  by  the  said  E.  F.  and  that  I  am 
not  of  counsel  or  attorney  for  either  of  the  parties  to  the  said  suit, 
nor  am  I  interested  in  the  event  thereof.  J.  S. 


Certificate  of  opposition  in  opinion  between  the  Judges  of  the 

Circuit  Court. 

[See  ante,  p.  464.    See  also  Rule  7,  C.  C.  fJ.  D.  N.  Y.] 

[The  principIeB  which  reflate  the  stracture  of  this  imporUat  certificate  bav« 
already  been  stated,  and  the  necessity  of  their  exact  observance  sofficiently  inoal- 
eated,  in  the  antecedent  part  of  this  yolame  above  referred  to.  The  qaestioiis 
which  may  be  certified  to  the  Supreme  Court,  and  the  circumstance  under  which 
they  may  arise,  are  so  various  as  necessarily  to  lead  to  considerable  diversity  in  the 
form  of  the  certificate.  The  intelligent  pleader  will  however  find  little  difliculty  ia 
adapting  a  form  suitable  for  any  given  case,  to  any  other  case  upon  which  he  maj 
be  required  to  act.  The  following  certificate  is  copied  verbatim  from  Cranch's  Re- 
ports,  vol.  2,  p.  272.  The  reason  assigned  by  the  reporter  for  inserting  it  aVlength 
is,  that  the  case  to  which  it  pertained  was  the  first  that  had  occurred  under  the  act 
of  Congress  [then  recently  passed]  by  which  this  remedy  is  given. 

The  certificate,  it  will  be  seen,  was  drawn  up  under  the  direction  of  Chief  Justice 
Marshall  and  the  judge  of  the  District  of  North  Carolina ;  and  it  was  undoubtedly 
framed  with  muck  care  and  deliberation.] 

(a)  If  both  the  opposite  party  and  his  attorney  reside  more  than  one  hundred  mOos 
distant,  and  no  notice  is  on  that  account  given,  the  part  included  in  brackets  is  of 
course  to  be  omitted. 
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**  Uuited  States  of  Americat 
North  Carolioa  District. 
*'  At  a  Circuit  Court  of  the  United  States,  begun  and  held  at 
Raleigh  for  the  District  of  North  Carolina,  on  Wednesday  the 
twenty-ninth  of  December,  in  the  year  of  our  Lord,  one  thousand 
eight  hundred  and  two,  and  in  the  twenty-seventh  year  of  Ameri- 
can Independence. 

"  Present,  the  Honorable  John  Marshall  ^ 

and  >  Esquires.  . 

Henry  Potter,   \ 

*^  Robert  Ogden,  administrator  de  bonis  non^  with  the  will  an- 
nexed of  Samuel  Cornell, 

V. 

^  Richard  Blackkdge,  executor  of  Robert  Salter ,  deceased. 

''State  of  the  pleadings. 

'*  This  is  an  action  of  debt  upon  a  bond  given  by  the  defendant's 
testator,  to  the  testator  of  the  plaintifi^  on  the  2d  day  of  March, 
1775. 

**The  defendant,  among  other  pleas,  pleads  in  bar  an  act  of  the 
General  Assembly  of  the  State  of  North  Carolina,  passed  in  the 
year  1715,  entitled,  an  act  concerning  proving  wills  and  granting^ 
letters  of  administration  ;  and  to  prevent  frauds  in  the  manage- 
ment of  intestate  estates  ;  the  ninth  section  of  which  is  in  the  fol- 
lowing words: 

'*  And  be  it  further  enacted  that  creditors  of  any  persons  de- 
ceased, shall  make  their  claim  within  seven  years  after  the  death 
of  said  debtor^  otherwise  such  creditor  shall  be  forever  barred. 

''To  which  plea  the  plaintiff  replies,  in  substance,  that  the  plain- 
tiff's testator  was,  at  his  death,  a  British  subject,  and  the  debt 
within  the  true  intent  and  operation  of  the  fourth  article  of  the 
treaty  of  peace  concluded  between  the  King  of  Great  Britain  and 
the  United  States. 

''  To  this  replication  the  defendant  demurs,  and  the  plaintiff  joins 
in  demurrer. 

"  This  case  coming  on  to  be  argued  at  this  term,  it  occurred  as 
a  question,  whether  the  act  of  assembly,  recited  in  the  plea  of  the 
defendant,   was,    under  all  the   circumstances    stated,  and  the 
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various  acts  passed  by  the  legislature  of  North  CaroliDa,  a  bar  in 
this  action. 

'*  On  which  question,  the  opinions  of  the  judges  were  opposed. 

^  Whereupon,  on  a  nnotion  of  the  plaintiff^  by  bis  ooansel,  that 
the  point  on  which  the  disagreement  hath  happened  may,  during 
the  tern),  be  stated  under  the  direction  of  the  judges,  and  cer- 
tified,  under  the  seal  of  the  court,  to  the  Supreme  Court,  to  be 
finally  decided. 

*'  It  is  ordered,  that  the  foregoing  state  of  the  pleadings  and  the 
following  statement  of  facts,  which  is  made  under  the  direction 
of  judges,  be  certified,  according  to  the  request  of  Ihe  plaintiflj  by 
his  counsel,  and  the  law  in  that  case  made  and  provided  ;  to  wit, 

"  First.  That  Samuel  Cornell,  the  plaintiflf's  testator,  was,  and 
till  his  death  continued  to  be,  a  subject  of  the  King  of  Great 
Britain  ;  and  the  defendant's  testator  was,  and  till  his  death  con- 
tinued to  be,  a  citizen  of  North  Carolina. 

"  Second.  That  the  defepdanf s  testator  died  in  the  year  one 
thousand  seven  hundred  and  eighty ;  and  the  defendant,  in  the 
same  year,  was  qualified  as  executor. 

'*  Third.  That  the  plaintifTsued  out  his  writ  in  this  suit,  on  the 
'fifth  day  of  October,  in  the  year  of  our  Lord,  one  thousand  seven 
hundred  and  ninety-eight. 

"  United  States  of  America,  ) 
North  Carolina  District.    ) 

"  I,  William  Henry  Haywood,,  clerk  of  the 

Circuit  Court  for  the  District  of  North  Caro- 

Seal  of         lina,  do  hereby  certify  the  foregoing  to  be  a  copy 

Circuit  Court    from  the  minutes.     Given  under  my  hand  and 

N.  Carolina,     seal  of  office,  at  Raleigh,  on  the  fifth  day  of 

January,  in  the  year  of  our  Lord,  one  thousand 

ei^ht  hundred  and  two. 

"  W.  H.  Haywood,  Clerk." 


IN  CASES  OF  SEIZmtE.  ^77 


II.  IN  CASES  OF  MUNICIPAL  SEIZURES. 

LIBEL8(a)  AND  INFORMATIONS. 

[See  ante,  p.  350,  et  teq.] 

Inasmuch  as  these  pleadings  are  always  drawn  bj  public  offi- 
cers  who  may  reasonably  be  presumed  to  be  fully  competent  to 
the  proper  discharge  of  their  duties,  and  especially  as  definite 
forms  deemed  to  be  sufficient  and  appropriate,  are  probably  at* 
raady  in  use  in  the  respective  districts,  the  insertion  of  the  follow- 
ing precedents   under  this  head,  may  be  considered  superfluous. 

These  reasons  are  certainly  sufficient  to  render  it  unnecessary, 
if  not  improper,  to  attempt  to  give  precedents  for  every  case  of 
forfeiture  under  the  laws  of  the  United  States.  I  have  accordingly 
restricted  myself  to  a  few  cases  by  way  of  example.  And  I  trust 
those  1  have  inserted  will  at  least  be  worth  the  space  they  occupy, 
for  the  purpose,  if  for  no  other,  of  assisting  the  inexperienced  gene- 
ral practitioner  in  acquiring  clearer  and  more  satisfactory  views  of 
the  nature  of  the  proceeding  to  which  these  pleadings  belong.(fr) 


THE   BEGINNING  OF  A  LIBEL  OR  INFORMATION. 

District   Court  of  the  United  States  of 
America,  in  and  for  the  Northern  District 
of  New-York 

At  a  special  session  (c)  of  the  District  Court  of  the  United  States 

(«)  Libeli  of  this  deecriptian,  being  preferred  hj  a  pabtie  proeeeator  in  tii toe  of 
hie  ofliee,  are  freqnentlj  and  pioperlj  oatted  Libels  tf  Information^  in  oontradietine* 
tion  to  libels  61ed  bj  private  penons  in  ordinary  admiralty  enite.  In  some  of  tho 
reported  easee  they  an  looeely  ealled  Informatione.  The  correspondent  pleading^  by 
whioh  eaite  in  eaaea  of  eeixnreaie  institatad  on  the  common  law  or  exchequer  side  of 
the  oonrt  is  ahrays  denominated  simply  an  Information, 

(6)  In  the  preparation  of  the  precedents  relative  to  cases  of  seitnre,  I  have  aTailed 
myself  flraoly  of  the  lii^hts  afforded  by  the  forms  in  actoal  use  'in  the  District  Court 
lor  the  Sonthem  District  of  Nev-York ;  and  I  avail  myself  with  pleasure  of  this  occa- 
sion, to  acfcnowledfe  the  grsat  obligations  I  feel  myself  under  to  the  accomplished 
officers  of  that  court  for  the  promptitude  and  kindness  with  which  they  submitted 
their  papers  to  my  inspection,  and  furnished  me  with  whatever  copies  I  desired. 

(e)  It  is  the  uniibrm  practice  in  the  Northern  District  of  New- York,  (originating, 
doubtless,  in  ths  antecedent  practice  in  the  district  of  New.Yoik  before  its  division,) 
to  institute  suits  on  seizures  immediately  after  the  sei2ure,  whether  the  court  is  in  ses. 
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of  America  held  at  on  the 

day  of  [some  day  after  the  seizure,  and  not  later  than 

that  on  which  the  libel  or  information  is  to  be  filed]  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and 
before  the  Honorable(o)  Judge  of 

the  said  court,  comes  Esquire,  attorney  of 

the  said  United  States  of  America,  in  and  for  the  said  district,  who 
prosecutes  for  the  said  United  Slates  of  America  in  this  behalt 
and,  being  present  here  in  this  honorable  court  in  his  proper  per- 
son, in  the  name  and  behalf  of  the  United  States  of  America,  al- 
ledges,  propounds  and  declares  [or,  alledges,  informs  and  declares ; 
or  alledges,  propounds,  and  gives  the  said  judge  to  understand  and 

be  informed :] 

That  Esquire,   collector  of  the  cus- 

toms in  and  for  the  district  of  in  the  said 

Northern  District  of  New- York,  and  within  the  jurisdiction  of  ibis 
court,  heretofore,  that  is  to  say,  on  the  day  of 

[some  day  not  later  than  that  on  which  the  libel  or  information  is 
stated  to  be  exhibited(6)]  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  to  wit,  at  in  the 

said  district  of  in  the  said  Northern  District  of 

New- York,  and  within  the  jurisdiction  of  this  court,  on  waters 
navigable  from  the  sea  by  vessels  of  ten  or  more  tons  burden^  [or 
on  waters  not  navigable  from  the  sea  by  vessels  of  ten  or  more  torts 
burden;  or  on  land,  according  to  the  fact](c)  seized  as  forfeited  to 

■iai  or  not,  and  it  ia  pretamed  that  the  legal  fietkm  of  stating  the  pncm^ng  to  ba 
at  a  special  aeflsion,  was  adopted  for  the  purpose  of  more  e&ctaaUj  giving  to  it  tiM 
appearance  of  regularity.    See  ante,  p.  351. 

(a)  In  the  Southern  District  of  New- York,  the  proceeding  is  stated  to  be  sinply  be- 
fore **  the  judge  of  the  said  court  f  and  the  titie  of  Btquire  is  also  omitted  after  the 
names  of  the  district  attorney  and  marshal.  As  far  as  I  am  informed  this  is  pe- 
culiar to  that  district,  and  is  moreoTcr,  I  imagine  of  recent  origin. 

{b)  The  well  known  general  rale  is  that  in  pleading,  the  day  is  not  material;  and 
the  role  is  supposed  to  be  applicable  here.  Bat  as  the  true  day  of  the  seianre  ought 
to  be  and  probably  always  is  communicated  by  the  seizing  officer  to  the  district  at- 
torney  it  is  easy  and  on  some  accounts  is  advisable  to  state  the  true  day. 

(c)  If  the  seizure  was  made  on  tJke  high  «ea«»  as  in  the  Atlantic  Dislricta  any  ba 
the  case,  it  is  to  be  so  sUted.  These,  it  will  be  recollected,  are  the  four  pUoea  of 
ieizuza  designated,  and  in  the  terms  above  used,  by  the  judiciary  act  of  1789. 
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the  use  of  the  said  United  States  of  America,  [here  follows  a  de- 
signation of  the  property  seized,  as,  a  cirtain]SUambaat  called  The 
Swan,  her  tackbf  apparel  and  furniture ;  or,  the  following  twenty 
packages  of  goods j  wares  and  merchandixe :  or»  ten  pieces  of  black 
broad  cloth ;  or  the  like.  Sometimes-  the  articles  are  of  numer- 
oas  kinds.  They  should  be  designated  truly,  as  in  an  indictment 
for  larceny]  being  the  chattels  and  property,  [or»  the  goods,  chattels 
and  property,]  of  some  person  or  persons,  unknown  to  the  said 
United  States  of  America  and  their  said  attorney. 

Immediately  following  this  formal  commencement  of  the  libel  or 
information  comes  the  specification  of  the  ground  or  grounds  of 
the  supposed  forfeiture,  introduced  by  the  words,  **  For  that,"  each 
charge,  when  there  are  several,  forming  a  separate  count,  and  the 
introductory  words  in  each  count  after  the  first,  being,  ^  And  also 
for  that." 

It  will  be  seen  that  in  the  foregoing  form  there  is  no  direction 
or  address  to  the  judge.  This  omission,  as  far  as  my  information 
extends,  is  peculiar  to  the  New* York  districts ;  and  though  it  pro- 
bably would  be  nowhere  regarded  in  a  light  more  serious  than  that 
of  an  informality,  it  is  undoubtedly  a  departure  from  established 
general  usage. 


The  following  neatly  Ax^^n  precedent  for  the  introdttctory  part 
of  a  libelis  taken  from  the  Appendix  to  Mr.  Dunlap*s  "Practice 
of  Courts  of  Admiralty." 

United   States  of   America,  District  op  M assachusbttb,  bs. 

District  Court,  Term,  18 

To  the  Hon.  John  Davis,  Judge  of  the  District  Couri  of  the 
United  States,  for  the  District  aforesaid. 

Be  rr  remembered.  That  on  this  day  , 

in  the  year  of  our  Lord  eighteen  hundred  and  ,  before 

the  Hon.  John  Davis,  judge  as  aforesaid,  comes  in  his  own  proper 
person,  Esq.,  attorney  of  the  United  States,  for  the 

aforesaid  District  of  Massachusetts,  and  in  the  name  and  behalf, 
as  well  of  the  United  States  as  of  Esq.,  collector 

for  the  port  of  in  said  district)  and  of  all  other  per* 
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sons  coBoerned,  propouDdt  and  gives  the  f aid  jodge  to  understand 
and  be  infornned,  that  on  the  day  of  io  the  year 

aforesaid,  at  in  the  District  of  Massachusetts  aforesaid, 

and  '*  on  waters  which  were  navigable  from  the  sea  by  vessels  of 
ten  or  more  tons  burden,'*  tlie  said  collector  as  afore- 

said, did  seize  the  following  goods,  wares  and  merchandise,  to 
wit :  [here  insert  the  goods  seized,']  and  now  hath  the  same  in  his 
custody  as  being  forfeited  for  the  causes  hereinafter  mentioned, 
to  wi( : 

1.  For  that,  Ac. 


Count  founded  on  the  act  of  2  March,  1821,  (vol.  6,  p.  555,) 
against  goods  for  having  been  imported  from  on  oc^ocent 
foreign  territory  into  the  United  States  without  the  delivery  of 
a  manifest 

For  that  heretofore,  that  is  to  say,  on  the  day  of 

[some  day  not  later  than  that  on  which  the  seizure 
is  stated  to  have  been  made]  in  the  year  of  our  Lord,  one  thou- 
sand eight  hundred  and  ,  the  merchandize(a)  afore- 
said being  subject  to  duty  on  being  imported  mio  the  said  United 
States,  was  imported  and  brought  from  some  foreign  territory  ad* 
jacent  to  the  said  United  States,  to  the  said  attorney  of  the  United 
States  unknown,  into  some  port  or  place  within  the  said  United 
States(&)  to  the  said  attorney  of  the  United  States  unknown,  and 
on  board  of  some  unregistered  vessel,  or  some  boat,  canoe  or  raft, 
or  in  some  carriage  or  sleigh,  or  by  some  person(c)  coming  from 

(«)  Thifl  is  the  term  ued  in  the  met,  and  most  therefore  be  conndered  enffieieoUjr 
•net  for  erery  caie ;  though,  u  descriptive  of  eome  lorta  of  penooal  jmpertj 
•ubject  to  seizare,  (domestic  animali,  for  esample,)  ite  nee  it  not  in  aceordinee  with 
common  usage. 

(6)  When  the  seizure  is  made  within  the  territory  of  the  United  Staisi,  the  place 
of  seizure,  as  we  have  seen,  determmes  the  jurisdictian  wilhoot  raferenoe  t»  tJia 
place  where  the  o^nee  was  committed.  It  is  supposed  therefore  to  bo  iiiimififMSFj 
to  alledge  that  the  importation  was  made  into  the  judicial  district  where  the  suit  is 
instituted.    It  Ib  enough  to  state  the  seizure  to  have  been  made  there. 

(e)  The  several  modes  of  imporUtion  here  named  are  tboae  specified  in  the  act 
In  eaoet  in  which  it  is  really  unknown  in  which  of  these  descripCione  of  vehido  Um 
goods  were  brought  into  the  United  SUtea,  it  is  proper  to  anomertte  them  all,  so  as 
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the  satd  adjacent  territory  to  the  laki  attorney  of  the  United  States 
unknown.  Yet  no  manifest  of  the  cargo  of  the  said  vessel,  boat, 
canoe  or  raft,  or  of  the  merchandize  so  brought  from  sach  foreign 
territory  was  delivered  by  the  master  of  the  said  vessel,  the  per- 
son having  charge  of  the  said  boat,  canoe  or  rafti  the  conductor 
or  driver  of  the  said  carriage  or  sleigh,  or  other  person  so  coming 
from  the  said  adjacent  territory  into  the  said  United!  States  with 
the  said  merchandise,  immediately  on  his  or  her  arrival  within 
the  said  United  States,  at  the  office  of  the  collector  or  deputy 
collector  which  was  nearest  to  the  boundary  line,  between  the 
said  adjacent  foreign  territory  and  the  said  United  States,  or  near- 
est to  the  road  or  waters  by  which  such  merchandize  was  brought 
as  aforesaid  from  the  said  adjacent  foreign  territory  into  the  said 
United  States ;  but  the  said  master  of  the  said  vessel,  the  person 
having  charge  of  the  said  boat,  canoe  or  rail,  the  conductor  or 
driver  of  such  carriage  or  sleigh,  or  other  person,  bringing  the 
said  merchandize  as  aforesaid,  neglected  and  refused  to  deliver  the 
manifest  by  law,  in  such  case  required,  at  the  office  of  the  afore- 
said collector  or  deputy  collector,  and  passed  by  and  avoided  such 
office,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided. Whereby  and  by  force  of  the  statutes  in  such  case  made 
and  provided,  the  said  merchandize  has  become  and  is  forfeited 
to  the  uses  in  the  said  statutes  prescribed. 


Another  Jbrm  under  the  same  act. 

For  that  heretofore,  that  is  to  say,  on  the  day 

of  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 

,  the  said  ten  pieces  of  blue  broad  cloth  being  subject 
to  duty  on  being  imported  and  brought  into  the  said  United  States, 

to  adapt  the  allegation  in  thb  zespeot,  to  the  proof  whaterar  it  may  bo.  Aod  if  it 
k  further  unknown  whether  the  goods  may  not  hare  been  brought  into  the  United 
States  by  lome  **  other  person,**  (than  *•  the  master,**  *•  penon  having  eharge,**  or 
the  **  conductor  or  driver**  of  any  such  vehicle,)  it  is  proper,  for  the  same  reason, 
also  to  add  the  words  ^'  or  by  somo  person,**  as  In  the  text.  But  when  the  mode  of 
importation  is  known,  it  should  be  designated,  as  should  also,  when  known,  the 
othfir  ptfticuian  refinted  to  in  this  prsoedent  as  unknown,  flee,  on  this  point,  as 
to  indictment,  hOer  al  2  East,  P.  C.  S51 ;  1  Chit  Cr.  Law,  313, 313. 
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were  imported  and  brought  from  ad  adjacent  foreign  territory,  to 
wit,  from  the  province  of  Upper  Canada,  beif^  tbe  territory  of  her 
Britannic  Majesty,  into  the  said  United  States,  to  wit,  into  the  port 
of  Buflfalo,  into  the  said  Northern  District  of  New- York,  on  boaid 
of  an  unregistered  vessel,  to  wjt,  the  sloop  Sylph  [or,  on  board  of 
a  certain  unregistered  vessel,  to  wit,  a  certain  sloop  called  the 
Sylph;  or,  on  board  of  a  certain  sloop  called  the  Sylph — the  same 
being  an  unregistered  vessel]  and  the  master  or  other  persons  hav- 
lEig  charge  of  the  said  vessel  so  coming  from  the  said  adjacent 
foreign  territory  into  the  said. United  States,  with  the  said  ten 
pieces  of  broadcloth  did  not,  immediately  on  his  arrival  within  the 
said  United  States,  deliver  a  manifest  of  the  cargo  or  loading  of 
the  said  vessel,  or  of  the  said  ten  pieces  of  broad  cloth,(a)  at  the 
office  of  the  collector  or  deputy  collector  at  the  said  port  of  Buf- 
falo, or  at  the  office  of  any  collector  or  deputy  collector  nearest  to 
the  boundary  line  between  the  said  foreign  territory  and  the  said 
United  States,  or  nearest  to  the  waters  by  which  tbe  said  tea 
pieces  of  broad  cloth  were  brought  as  aforesaid ;  and  the  master  or 
other  person  having  charge  of  the  said  vessel  on  his  arrival  as 
aforesaid  did  neglect  and  refuse  to  deliver  the  manifest  in  such  case 
by  law  required,  and  did  pass  by  and  avoid  the  office  of  the  col- 
lector or  deputy  collector  at  which  such  manifest  ought  to  have 
been  delivered,  against  the  form  of  the  statute  in  such  case  made 
and  provided.  Whereby  and  by  force  of  the  statutes  in  such  case 
made  and  provided,  the  said  ten  pieces  of  broad  cloth  became  and 
are  forfeited  to  the  uses  in  the  said  statutes  specified. 


Count  founded  on  the  same  act  against  the  vessel  or  other  vehicle 

in  which  goods  toere  illegally  imported. 

For  that  heretofore,  that  is  to  say,  on  the  day 

of  in  the  year  of  our  Lord,  one  thousand  eight  hundred 

'  (a)  TheM  words,  *•  or  of  the  «aid  ten  pieces  of  bioftd  doth,**  are  probftUy  tmneces. 
SMJ  as  Uie  words  in  tbe  act,  "or  of  the  merehandiie  so  bioa^t,**  &e.  were  pro. 
baUy  intended  to  applyonljr  to  cases  embraced  bj  the  pieeeding  claiue,  «•  or  other 
person.** 
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and  certain  goods,  wares  and  merchandize,  to  wit,  ten 

pieces  of  woollen  broad  cloth,  being  subject  to  duty  on  being  im- 
ported and  brought  into  the  said  United  States,  were  imported  and 
brought  in  the  said  steamboat,  (or,  in  the  said  schooner,  sloop,  &c.) 
which  said  steamboat,  (or  schooner,  &c.)  was  an  unregistered 
vessel,  (or,  in  the  said  boat,  canoe,  raft,  carriage  or  sleigh)  from 
some  foreign  territory  adjacent  to  the  stiid  United  States,  to  the 
said  attorney  of  the  United  States  unknown ;  [or,  from  an  adjacent 
foreign  territory,  to  wit,  the  province  of  Lower  Canada,  be- 
ing the  territory  of  her  Britannic  Majesty]  into  some  port  or 
place  within  the  said  United  States  to  the  said  attorney  of  the 
United  States  unknown,  [or,  into  the  said  United  States,  to 
wit,  into  the  district  of  Champlain,  in  the  said  Northren  District 
of  New- York ;]  and  the  master  or  other  person  having  charge 
of  the  said  vessel,  (or,  the  person  having  charge  of  the  said 
boat,  canoe  or  raft ;  or,  the  conductor  or  driver  of  the  said  carriage 
or  sleigh,)  so  coming  from  the  said  adjacent  foreign  territory  into 
the  said  United  States,  with  the  said  merchandize,  did  not,  imme- 
diately on  his  or  her  arrival  within  the  said  United  States,  de- 
liver a  manifest  of  the  cargo  or  loading  of  the  said  vessel,  (or  the 
said  boat,  canoe,  raft,  carriage,- or  sleigh,)  or  of  the  said  merchan- 
dize,(a)  at  the  office  of  the  collector  or  deputy  collector  nearest 
to  the  boundary  line  between  the  said  foreign  territory  and  the 
said  United  Slates,  or  nearest  to  the  waters,  (or  road,)  by  which 
the  said  merchandize  was  brought  as  aforesaid  ;  and  the  master 
or  other  person  having  charge  of  the  said  vessel,  (or  the  person 
having  charge  of  the  said  boat,  canoe  or  raft ;  or,  the  conductor  or 
driver  of  the  said  carriage  or  sletgh,)  on  his,  or  her  arrival  as  afore- 
said, did  neglect  and  refuse  to  deliver  the  manifest  in  such  case  by 
law  required,  and  did  pass  by  and  avoid. the  office  of  the  collector 
or  deputy  collector  at  which  such  manifest  ought  to  have  been 
delivered,  against  the  form  of  the  statute  in  such  case  made  and 
provided.  Whereby  and  by  force  of  the  statutes  in  such  case 
made  and  provided,  the  said  vessel,  [or  the  said  boat,  canoe  or 
raft]  with  the  said  tackle,  apparel  and  furniture  of  the  same,  [or« 
the  said  carriage  or  sleigh,  and  the  said  harness  and  horses,  (or 

;•}  See  note  (a)  ante,  p.  580. 
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cattle  drawing  the  same.](a)  became  and  are  forfeited  to  the  oset 
in  the  said  statutes  mentioned. 


Count  on  the  same  act  against  the  vessel  or  other  vehiclb  and  the 

oooDB  imported* 

For  that  heretofore,  that  is  to  say,  on  tiie  day 

of  in  the  yeaf  of  our  Lord  ono  thousand  eight  hundred 

and  the  said  ten  pieces  of  broad  cloth,  being  subject  to 

duty  on  being  imported  and  brought  into  the  said  United  StateSr 
were  imported  and  broi:^ht  on  board  of  the  said  steamboat,  (or* 
the  said  schooner,  sloop,  &c.)  which  said  steamboat  (or  schooner, 
sloop,  &a)  was  an  unregistered  vessel,  (or  on  board  of  the  said 
boat,  canoe,  or  raft,  or  in  the  said  carriage  or  sleigh,)  into  the  said 
United  States  from  some  foreign  territory  adjacent  to  the  said 
United  States,  to  the  said  attorney  of  the  United  States  uaknowii^ 
[or  otherwise,  as  the  case  may  be.  See  the  preceding  counts 
on  this  act.]  on  board  of  the  said  vessel  [or  the  said  boat,  canoe, 
or  rafl ;  or  in  the  said  carriage  or  sleigh]  into  some  port  or 
place  within  the  said  United  States,  to  the  said  attorney  of  the 
United  States  unknown,  [or  otherwise,  as  the  case  may  be.  See 
the  preceding  counts  on  this  act.]  and  the  nmster  or  other  per- 
son having  chaiige  of  the  said  vessel,  [or  the  person  having  charge 
of  the  said  boat,  canoe  or  raft,  or,  the  dbnductor  or  driver  of  the 
said  carriage  or  sleigh,)  so  coming  from  the  said  adjacent  foreigii 
territory  into  the  said  United  States,  with  the  said  ten  pieces  of 
broad  cloth,  did  not,  &c.  [as  in  the  last  preceding  count.] 

Whereby  and  by  force  of  the  statutes  in  such  case  made  and 
provided,  the  said  vessel,  [or  the  said  boat,  canoe,  or  raft,]  with  the 
said  tackle,  apparel  and  furniture  of  the  same,  [or,  the  said  carriage 
or  sleigh,  and  the  said  harness  and  horses,  (or  cattle)  drawing  the 
same]  and  also  the  said  ten  pieces  of  broad  cloth,  became  and  are 
forfeited  to  the  uses  in  the  said  statute  specified. 

(«)  When  mexebandize  it  brought  in  on  hoisebAck,  the  hoiM,  iaddlt  and 
•re  forfeited,  mnd  the  count  it  to  be  ftamed  accoidingly. 
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Counts  founded  on  the  fourteenth  section  of  the  act  of  I4th  Jult/y 
1832,  entitled  "an  act  to  alter  and  amend  the  several  acts  im- 
posing duties  on  imports."    Vol.  8,  p.  691. 

1.  Against  packages,  for  being  made  up  with  intent  to  evade  or  defraud  the 

revenue. 

For  that  heretofore,  that  is  to  say,  on  the  day  of 

in  the  year  of  our  Lord  one  tliousand  eight  hundred  and 
[some  day  subsequent  to  the  date  of  the  act,  and  not 
later  than  the  day  of  seizure,]  the  said  goods,  wares  and  merchan- 
dize, being  subject  to  the  payment  of  ad  valorem  duties  on  being 
imported  into  the  United  Slates,  and  being  composed  wholly  or  in 
part  of  wool,  [or  wholly  or  in  part  of  cotton,]  were  imported  in  a 
ship  or  vessel  called  the  Frances,  [or,  in  some  ship  or  vessel  lo  the 
said  attorney  unknown,]  from  a  foreign  port  or  place,  to  wit,  the 
port  of  Liverpool,  in  the  kingdom  of  Great  Britain,  [or,  from  some 
foreign  port  or  place  to  the  said  attorney  unknown,]  into  the  port 
of  in  the  said  collection  district.     And  afterwards,  to 

wit,  on  the  day  of  an  entry  of  the  said  goods, 

wares  and  merchandize,  duly  signed,  was  made  at  the  office  of  the 
collector  of  customs  aforesaid ;  and  on  such  entry  being  made, 
a  certain  invoice  of  the  said  goods,  wares  and  merchandize  was 
produced  and  left  with  the  said  collector,  [or,  certain  invoices,  &c. 
were  produced,  &c.]  And  the  said  collector  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  and  at  the  port  aforesaid,  accord- 
ing to  the  statutes  of  the  United  States  in  such  case  made  and  pro- 
vided, caused  the  packages  of  the  said  goods,  wares  and  merchan- 
dize to  be  opened  and  examined  ;  and  upon  such  examination  the 
said  packages  were  then  and  there  found  to  liave  been  made  up 
with  intent  to  evade  and  defraud  the  revenue  of  the  United  States, 
contrary  to  the  form  of  the  statute  in  such  case  made  and  provided. 
Whereby  and  by  force  of  the  statutes  in  such  case  made  and  pro- 
vided, the  said  goods,  wares  and  merchandize  became  and  are  for- 
feited to  the  uses  in  the  said  statutes  specified. 

Note.  The  ofience  is  charged  in  the  foregoing  count  in  the 
words  of  the  act ;  which  is  believed  to  be  sufficient.  See  ante^  p. 
365.  The  terms  of  the  charge  are  however  very  indefinite,  and 
as  the  nature  of  the  device  supposed  to  have  been  resorted  to  mutt 
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of  course  be  known  to  the  attorney,  it  would  be  more  eooeisteiit 
with  the  general  rules  of  pleading,  and  it  may  be  added,  with  fair 
dealing  towards  the  owner,  to  specify  the  device  of  which  it  is 
inteeded  to  give  evidence  at  the  trial.  This  may  properly  be  done 
immcdiatelv  after  the  words  '*  with  intent  to  evade  and  defraud 
the  revenue  of  the  United  States,''  by  adding  continuously,  the 
words  thai  is  to  say ;  and  then  proceeding  to  detail  the  facts  relied 
on ;  and  concluding  as  follows  :  whereby  it  was  intended  to  evade 
the  payment  of  the  duties  or  some  portion  thereof  ,  justly  chargeable 
by  law  on  the  said  goods,  wares  and  merchandize^  contrary  to  the 
form,  &c.,  [as  above.] 

The  foregoing  and  two  next  succeeding  precedents  will  be  found 
on  comparison,  to  be  more  precise  in  some  particulars  than  the 
printed  forms  in  use  in  the  District  Court  for  the  Southern  District  of 
New  York  ;  and  yet  they  are  less  so  than  they  would  have  been 
made  but  for  the  desire  to  avoid  the  appearance  of  unnecessary  tech- 
nicality, and  the  confidence  reposed  in  forms  which  may  be  sup- 
posed to  have  received  the  sanction,  express  or  tacit,  of  the  learned 
judge  of  that  court.  For  example,  it  seems  to  me  proper,  if  not 
necessary,  to  state  the  name  of  the  person  by  whom  the  entry  was 
made,  and  the  character,  (whether  as  owner,  consignee,  agent  or 
factor,)  in  which  he  acted,  so  as  to  show  that  he  had  a  right  by 
law  to  make  the  entry.  The  rule,  as  we  have  seen  is,  that  al- 
though it  is  in  general  sufficient  to  charge  the  offence  in  the  words 
of  the  statute,  yet  that  the  count  must  always  be  so  framed  as  to 
show  with  certainty,  that  the  offence  has  been  committed.  But  I 
presume  that  the  allegation  that  "  an  entry,  duly  signed,^  was  made» 
has  been  considered  to  import  with  sufficient  certainty,  a  vaUd 
entry  binding  upon  all  concerned. 


3.  Against  articles  contained  in  packages,  for  not  being  entered. 

For  that  certain  packages  of  goods,  wares  and  merchandize,  being 
subject  to  ad  valorem  duty  on  being  imported  into  the  United  States, 
and  being  composed  wholly  or  in  part  of  wool,  [or  wholly  or  in 
part  of  cotton,]  were  imported  ifi  a  ship  or  vessel  called  the  Frances, 
[or  in  some  ship  or  vessel  to  the  said  attorney  unknown,]  from  a 
foreign  port  or  place,  to  wit,  the  port  of  Liverpool  in  the  kingdom 
of  Great  Britain,  [or,  from  some  foreign  port  or  place  to  the  said 
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allorney  unknown,]  into  the  port  of  in  the  said  collec- 

tion district.     And  afterwards,  to  wit,  on  the  day  of 

an  entry  of  the  said  goods,  wares  and  merchandize,  duly 
sH^ned,  was  made  at  the  office  of  the  collector  of  customs  afore- 
said, purporting  to  be  a  just  and  true  entry  of  all  the  goods  con- 
tained in  the  said  packages;  but  which  said  entry  did  not  contain 
the  said  article  [or  articles]  of  goods,  wares,  and  merchandize,  so 
seized  as  aforesaid,  nor  was  any  entry  thereof  at  any  time  made 
with  the  said  collector.  And  on  such  entry  being  made  as  afore- 
said, a  certain  invoice  of  the  said  goods,  wares  and  merchandize, 
was  produced  and  left  with  the  said  collector,  [or  certain 

invoices  of  the  said  goods  <&c.  toere  produced,  &c.]  And  the  said 
collector,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
at  the  port  aforesaid,  according  to  the  statutes  in  such  cases  made 
and  provided,  caused  the  said  packages  to  be  examined  ;  and 
upon  such  examination  the  said  packages  were  then  and  there 
found  to  contain  the  said  article,  [or  articles,]  of  goods,  wares  and 
merchandize,  so  seized  as  aforesaid,  and  so  omitted  as  aforesaid  in 
the  said  entry  of  the  said  packages,  contrary  to  the  form  of  the 
statutes  in  such  case  made  and  provided.  Whereby  and  by  force  of 
the  statutes  in  such  case  made  and  provided,  the  said  article  [or 
articles]  of  goods,  wares  and  merchandize,  became  and  is  [or  are] 
forfeited  to  the  uses  in  the  said  statutes  specified. 


Count  founded  on  the  eighth  section  of  the  satae  act ;  for  false 
swearing  by  the  owner,  importer  or   consignee. 

For  that  heretofore,  that  is  to  say,  on  the        day  of  in 

the  year  of  our  Lord  one  thousand  eight  hundred  and 
[some  day  subsequent  to  the  date  of  the  act  and  not  later  than  the 
day  of  seizure,]  the  said  goods,  wares  and  merchandize  being  sub- 
ject to  ad  valorem  duty  on  being  imported  into  the  United  States, 
were  im.  orted  in  a  ship  or  vessel  called  the  Frances,  [or,  in  some 
ship  or  vessel  to  the  said  attorney  unknown,]  from  a  foreign  port 
or  place,  to  wit,  the  port  of  Liverpool,  in  the  kingdom  of  Great 
Britain,  [or,  from  some  port  or  place  to  the  said  attorney  un- 
known,] into  the  port  of  in  the  said  collection  district. 
And  afterwards,  to  wit,  on  the  day  of  an  entry  of  the 
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said  goods,  wares  and  mcrcliandize,  duly  signed,  was  made  at  ihe 
office  of  the  collector  of  customs  aforesaid.  And  on  such  entry 
being  made  as  aforesaid,  a  certain  invoice  of  the  said  goods,  wares, 
and  merchandize  was  produced  and  left  wiih  the  said  collector,  [or 
certain  invoices  of  the  said  goods,  &c.  were  produced,  6lc. 
And  the  said  collector,  afterwards  to  wit,  on  the  day  and  year 
last  aforesaid,  at  the  port  aforesaid,  according  to  the  statutes  of 
the  United  States  in  such  case  made  and  provided,  caused  the  said 
goods,  wares  and  merchandize  to  be  inspected  by  appraisers  of 
merchandize  duly  appointed  and  commissioned  for  the  purpose 
of  having  the  actual  value  thereof,  and  the  number  of  the  yards* 
parcels  or  quantities,  and  such  actual  value  of  every  of  them,  ap- 
praised, estimated,  and  ascertained,  as  required  by  the  said  statutes. 
And  thereupon  the  said  appraisers  then  and  there,  in  pursuance  of 
the  power  and  authority  conferred  upon  them  by  the  said  statutes, 
for  that  purpose  did  call  before  them,  one  A.  B.  he  the  said  A.  B. 
being  the  owner,  [or,  the  importer,  or  the  consignee]  of  the  said 
goods,  wares  and  merchandize,  and  did  then  and  there,  in  pursu- 
ance of  the  power  and  authority  aforesaid,  examine  him  the  said 
A.  B.  upon  oath,  touching  certain  matters  and  things  which  the 
said  appraisers  then  and  there  deemed  material  in  ascertaining  the 
true  value  of  the  said  goods,  wares  and  merchandize.  And  the 
said  A.  B.  on  such  examination  upon  oath,  did  then  and  there  de- 
•pose  and  say,  that  [here  set  out  the  matter  supposed  to  be  false.] 

Whereas  in  truth  and  in  fact,  as  he  the  said  A.  B.  then  and  there 
well  knew,  [here  state   in  what  the  falsity  is  supposed  to  consist.] 

Whereby  and  by  force  of  the  statutes  &c.,  [as  in  the  preceeding 
counts.] 


CONCLUSION  OF  A  LIBEL  OR  INFORMATION. 

The  forms  in  actual  use  for  the  conclusion  of  Libels  and  Infor- 
mations are  widely  variant  in  terms ;  though  they  all,  of  course, 
agree  in  praying  the  process  of  the  Court,  and  a  sentence  or  judg- 
ment of  condemnation. 

Either  of  the  following  forms  will  be  found  sufficient  in  sub- 
stance, and  it  is  believed,  not  inappropriate  in  form. 

And  the  said  Attorney  of  the  United  States,  on  behalf  of  the 
said  United  States,  saith  that  all  and  singular  the  premises  afore- 
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said,  are  and  were  true,  public  and  notorious  ;  of  which  due  proof 
being  niade,  the  said  attorney  prays  the  usual  process  and  nioni- 
tion  of  this  Honorable  Court,  in  this  behalf:  and  that  all  person  or 
persons  interested  in  the  before  mentioned  and  described  goods, 
wares  and  merchandize,  [or  in  the  said  Ship  Frances,  her  tackle, 
apparel  and  furniture,  or,  &c.  &c.]  may  be  cited  in  general  and 
special  to  answer  the  premises,  and  all  due  proceedings  had  thereon, 
that  the  said  goods,  wares  and  merchandize,  [or,  <fec.  &c.]  may 
for  the  causes  aforesaid  and  ^hers  appearinir,  be  condemned,  by 
the  definite  sentence  and  decree  of  this  Hononnble  Court,  as  for- 
feited to  the  use  of  the  said  United  States,  according  to  the  form  of 
the  statutes  of  the  said  United  States,  in  such  case  made  and  pro- 
vided. A.  B.   United  States  Attorney  J 

for  the  District  of 


Wherefore  the  said  Attorney  on  behalf  of  thd  said  United  States 
of  America  praycth  the  consideration  and  order  of  this  Honora- 
ble Court  in  the  premises,  and  the  usual  process  and  rendition 
thereof,  requiring  all  persons  interested  in  the  said  goods,  wares, 
and  merchandize,  [or,  &c.  &c.]  to  appear  and  answer  the  premi- 
ses before  this  Honorable  Court  on  the  day  of 
next,  at  and  that  all  due  proceedings  being  had  in  the 
premises,  the  said  goods,  wares  and  merchandize,  [or,  &c.  &c.] 
for  the  causes  aforessid  and  others  appearing,  may  remain  forfeited, 
and  be  condemned  by  the  definitive  sentence  and  decree  of  this 
Honorable  Court  as  forfeited  to  the  use  of  the  United  States  of 
America,  according  to  the  Statutes  in  such  case  made  and  provided. 

A.  B,  United  States  Attorney 
for  the  District  of 


Wherefore  the  said  Attorney  prays  the  advisement  of  the  Court 
here,  in  the  premises,  and  for  monition  and  other  pioper  process, 
to  the  end  that  the  said  goods,  wares  and  merchandize,  [or,  &c. 
&c.]  may  be  and  remain  forfeited,  and  the  proceeds  after  condem- 
nation be  distributed  according  to  the  provisions  of  the  statutes 
aforesaid.  A.  B.  Attorney  for  the  United  States^ 

•    for  the  District  of 
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INTERROGATORIES. 

As  we  have  seen,  {ante,  p.  356,)  the  attorney  for  the  United 
States  may,  if  he  think  proper,  annex  interrogatories  to  the  libel 
or  information,  to  be  answered  by  the  claimant,  should  one  ap- 
pear. 

This  may  be  done  in  the  following  form,  at  the  foot  of  the  libel 
or  information.  % 

Interrogatories  to  any  claimant  in  the  above  cause. 

First,  [Here  insert  the  first  question  to  which  an  answer  is 
desired.] 
Second,  [Here  insert  the  second  question,  and  so  on.] 

A.  B.  Attorney  for  the  United  States 
for  the  District  of 


MONITION. 

[See  ante  p.  361.]' 

District  of  ss. 

The  President  of  the  United  States  of  America, 
to  the  Marshal  of  the  District  of 
L.  S.  Greeting  :     Whereas  a  libel  [or  information]  hath 

been  filed   in   the   District   Court   of  the   United 
States  for  the  District  of  on  the 

day  of  in  the  year  of  our  Lord,  one   thousand  eight 

hundred  and  by  A.  B.  Esquire,  Attorney  of  the  United 

Stales  for  the  said  district,  on  behalf  of  the  United  States  of 
America,  against  [here  specify  the  property  seized.]  for  reasons 
and  causes  in  the  said  libel  [or  information]  mentioned,  and  praying 
the  usual  process  and  monition  of  the  said  court  in  that  behalf  to 
be  made,  and  that  all  persons  interested  in  the  said  [goods,  wares 
and  merchandize  ;  Ship  Frances,  her  tackle,  apparel  and  furniture, 
&c.  &c.  according  to  the  fact,]  may  be  cited  in  general  and  spe- 
cial, to  answer  the  premises,  and  all  due  proceedings  being  had 
that  the  said  [goo:ls,  wares,  &c.  &c.]  may,  for  the  causes  in  the 
said  libel  [or  information]  mentioned,  be  condemned,  and  the  pro- 
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ceeds  thereof  distributed  according  to  law :  you  are  therefore, 
hereby  commanded  to  attach  tho  said  [goods,  wares,  &c.  &c.] 
and  to  detain  the  same  in  your  custody  until  the  further  order  of 
the  court  respecting  the  same,  and  to  give  due  notice  to  all  persons 
claiming  the  same,  or  knowing  or  having  any  thing  to  say  why  the 
same  should  not  be  condemned  as  forfeited,  and  the  proceeds 
thereof  distributed,  according  to  the  prayer  of  the  said  libel  [or 
information,]  that  they  be  and  appear  before  the  said  court,  to  be 
held  in  and  for  the  District  of  on  the  day  of 

at  o'clock,  in  the  noon  of  that  day,  if 

the  same  shall  be  a  day  of  jurisdiction,  otherwise  on  the  next  day 
of  jurisdiction  thereafter,  then  and  there  to  interpose  a  claim  for 
the  same,  and  to  make  their  allegations  in  that  behalf.  And  what 
you  shall  have  done  in  the  premises,  do  you  then  and  there  make 
return  thereof,  together  with  this  writ. 

Witness,  the  Honorable  Judge  of  the  said  court, 

at  in  the  District  of  ,  this  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
and  of  our  Independence,  the 

C.  D.  Clerk. 

For  the  mode  of  executing  the  monition,  see  ante^  p.  361. 

The  Notice  recites  the  substance  of  the  libel  or  information, 
and  calls  upon  all  persons  concerned  to  show  cause,  Slc,  in  the 
language  of  the  monition. 

The  Return,  of  the  marshal,  (when  he  has  executed  the  pro- 
cess,) is  as  follows :  "  In  obedience  to  the  within  precept,  I  have 
attached  the  [here  describe  the  property,  in  general  terms,  as 
cloths,  cassimeres,  bales  of  cloth  marked  ,  Ship  Frances, 

lier  tackle  &;c.,  horses,  wagon,,  sleigh,  &c.  &c.]  within  men« 
tioned,  and  have  given  due  notice  to  all  persons  claiming,  that  this 
court  will,  on  this  day,  should  the  same  be  a  day  ol  jurisdiction, 
otherwise  on  the  first  day  of  jurisdiction  thereafter,  proceed  to  the 
trial  and  condemnation  thereof,  unless  a  claim  should  be  inter* 
posed  for  the  same. 

Dated,  ,  the  day  of  184 

E.  F.  Marshal. 


i 
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CLAIMS  AND  DEFENCES. 

1^  Nothing  can  be  more  diversified  than  the  phraseology  employed 
in  the  different  districts,  and  to  some  extent,  also,  in  the  same  diff* 
trict,  in  framing  claims  and  especially  defences  in  cases  of  seizure. 

Sometimes  the  claim  and  answer  or  plea  are  incorporated  con- 
tinuously in  the  same  pleading.  It  seems  more  proper,  however, 
to  separate  them.     See  ante,  p.  377. 

In  a  vast  majority  of  cases,  nothing  more  is  required  in  addition 
to  the  claim  of  property,  than  a  denial  of  the  truth  of  the  libel  or 
information.     See  ante^  p.  377. 

In  the  District  Court  for  the  Southern  District  of  New- York, 
with  a  view,  it  is  believed,  to  greater  simplicity  and  uniformity, 
the  following  rule  has  been  made. 

**  Instead  of  a  traverse  of  each  separate  cause  of  forfeiture  aU 
Icdgcd  in  the  information,  the  defendant  may  plead  as  a  general 
issue  to  an  information  in  rem  that  the  several  goods  in  the  in- 
formation  did  not,  nor  did  any  part  thereof,  become  forfeited  in 
manner  and  form  as  in  the  information  in  this  behalf  alledged." 
Rule  189. 

The  form  contemplated  by  this  rule  is  as  follows  : 

United  States  of  America,  District  of  ss. 

District  Court,  Term,  18 

[here  specify  the  property] 

ads. 
The  United  States. 
And  now  comes  A.  B.  by  J.  S.  his  attorney  [or  proctor,J  and 
claims  that  he  is  the  lawful  owner,  [pr  the  lawful  owner,  as  con- 
signee, &c.,  or  the  lawful  agent  of  C.  D.  who  is  the  owner,  and 
who  is  absent,  &c.,  or,  &c.  &c.,  according  to  the  fact.  See  anie^ 
p.  874.]  of  the  goods,  wares  and  merchandize,  [or,  of  the  ship 

her  tackle,  apparel  and  furniture,  or,  &c.,  according  to  the 
fact,]  in  the  Libel  [or  Information]  in  this  behalf  nientioned,(a) 

(a)  If  the  tiUe  relied  on  by  the  claimant  extends  to  part  onlj  of  the  property  pro- 
eeeded  against,  he  ooght  so  to  sUte  bis  claim,  and  to  specify  the  articles  which  ha 
eUims. 
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withoQt  thaty  that  the  seyeral  goodst  wares  and  merchandize,  [or* 
&C.  6cCf  •&  above,]  in  the  Libel  [or  Information]  mentioned,  did 
not,  nor  did  any  part  thereof  become  forfeited  in  manner  and  form 
as  ifl  in  the  Libel  [or  Information]  in  this  behalf  alledged. 

A.  B. 

J.  S.  Proctor,  [or  Attorney.] 

Sworn  this  day  of  IS       before  me. 

A.  L.  Ckrk. 

Brief,  simple  and  informal  as  the  foregoing  form  may  appear,  I 
am  aware  of  no  decision  in  any  of  our  national  courts  which  af- 
fords color  for  the  supposition  thai  this  form  would  not,  in  all  of 
them,  be  considered  sufficient  to  give  to  the  claimant  a  standing  in 
court  as  claimant,  and  to  put  in  issue  the  allegations  contained  in 
the  Libel  or  Information,  even  without  a  general  rule  to  warrant 
it. 

The  claim,  as  we  have  seen,  (ante,  p.  376,)  must  be  verified  by 
oath.  Where  the  claim  and  denial  are  united  as  in  the  foregoing 
form,  the  proper  form  of  the  oath  to  be  administered  would  be, 
"  you  swear  that  the  claim  by  you  put  in,  in  the  case  of  The  Vhi- 

ted  States  v. [or  to  which  you  have  here  subscribed  your 

name]  is  true.'* 

If  put  in  by  an  agent,  &c.  in  the  absence  of  the  claimant,  he  wQI 
of  course  swear  according  to  his  best  knowledge  and  belief.  The 
rules  of  the  District  Court  for  the  Southern  District  of  New- York 
provide,  that  when  the  claimant  is  absent  from  the  United  States,  or 
tesides  out  of  the  district  and  more  than  one  hundred  miles  from  the 
city  of  New- York,  a  claim  or  answer  may  be  sworn  to  by  his 
proctor  or  attorney,  in  his  behalf.  And  that  if  the  oath  of  the 
claimant  is  insisted  on,  there  shall  be  a  reasonable  stay  of  proceed- 
ings to  afford  time  for  the  taking  of  such  oath  on  commission. 
Rule  93. 

Doubtless  a  similar  indulgence  would,  under  suitable  circum- 
stances, be  granted  in  all  the  courts. 

75 


594  APPeNBIX-^PRA'nCAL  fOHMS— 

Another  form  of  claim  and  answer. 

The  United  States  of  America, 
District  of  ss. 

The  claim  and  answer  of  A.  B.  to  the  Libel  [or  Information] 
filed  on  the  day  of  in  the  year  of  ODr 

Lord  one  thousand  eight  hundred  and  by  O.  H.  Esq., 

attorney  of  the  United  States  for  the  District  of  against 

&c.     [Here  specify  the  property  libelled  as  in  the  foregoing  pre- 
oedent.] 

This  claimant  not  confessing  or  acknowledging  all  or  any  of 
the  matters  and  things  alledged  by  the  said  O.  H.  Esquire,  oo  be- 
half of  the  said  United  States,  in  the  Libel  [or  Information^  filed 
in  this  cause  ;  and  now  and  at  times  hereafter,  saving  and  reserv- 
ing to  himself^  all  and  all  manner  of  benefit  and  advantage  of  ex- 
ception, that  can  or  may  be  had  or  taken  to  the  errors  and  insuf- 
ficiencies in  the  said  Libel  or  [Information]  contained,  and  the  right 
to  put  in  and  make  such  other  or  further  claim  and  allegations  as 
he  may  be  advised,  says  that  he  is  the  owner  of  the  goods,  wares 
and  merchandize,  [or,  &c.  according  to  the  fact]  in  the  said  Libel 
[or  Information]  mentioned,  and  every  part  thereof,  and  that  the 
said  goods,  wares  and  merchandize,  [or,  dec]  did  not,  nor  did  any 
part  thereof  become  forfeited  in  the  manner  and  form»  in  the  said 
Libel  [or  Information]  in  that  behalf  alledged. 

Wherefore  the  said  claimant  prays  that  the  said  Libel  [or  In- 
formation] may  be  dismissed,  and  that  the  said  goods,  wares  and 
merchandize,  [or,  dec]  may  be  restored  to  him.(a) 

A,  B. 

J .  S.  Proctor,  [or  Attorney,} 

Sworn  this  day  of  18        before  me. 

A.  L.  Clerk. 

(a)  See  mnte,  p,  339,  et  seq,  u  to  the  power  of  the  eourt  to  mwaid  dunages  and 
coets  agafaist  the  oolleotor.  None,  it  ia  well  known  can  be  awarded  agamat  the  Uni- 
ted SUtea.  Bat  in  a  note  at  p.  385  of  Dunlap'a  Admiialty  PiaAtioe  it  ia  aaid  to  be 
adTiaable  to  claim  them  in  order  to  laj  a  foundation  for  doing  so  in  an  action  againat 
the  ooUeeior.  I  am  not  aware,  howerer,  of  any  principle  which  appean  to  me  appli. 
cable  to  caaea  of  thia  natm«,  that  reqairea  each  a  prayer  for  thia  puipoee.  On  the 
contrary,  mider  theylew  of  the  aobject  preaented  in  the  antecedent  part  of  the  woifc 
abore  lefeired  to,  it  ia  worthy  of  consideration,  whether  auch  a  claim,  whether  act- 
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Claim  {separaU  from  the  answer  or  plea,) 

United  States  of  America^ 
District  of  ,  ss. 

District  Court  Term,  18 — • 


ads. 
The  United  States. 

And  now  comes  A.  B.  and  claims  the  goods,  wares  and  merchaa-' 
dize,  [or,  &c.]  in  the  Libel  [or  Information]  in  this  behalf  mentioned* 
and  alledges  that  he  is  the  true  and  lawful  owner  [or,  &c.  as  aboFe,] 
of  the  said  goods,  wares  and  merchandize,  [or,  &c.]  and  of  this  he 
is  ready  to  make  due  proof  by  his  own  oath  and  otherwise,  as  the 
said  court  shall  direct. 

A.  B.  Claimant. 
J.  S.  PrtH^ar  [or  Attorney,] 

Sworn,  &c. 


Answer  {separate  from  the  claim.) 

[Title  of  the  suit  as  above.] 

And  the  said  A.  B.  claimant  as  aforesaid,  saving  and  reserving 
all  benefit  of  exception  to  the  errors,  uncertainties,  and  insujficieno 
cies  in  the  said  Libel  [or  Information]  contained,  for  answer  and 
plea  thereto,  says,  that  the  said  goods,  wares  and  merchandize  [or 
&c.]  in  the  said  Libel  [or  Information]  mentioned  did  not,  nor 
did  any  part  thereof  become  forfeited  in  manner  and  form  as  is  in 
the  said  Libel  [or  Information]  in  this  behalf  is  alledged.(a) 

J.  S.  Proctor,  [or  Attorney.] 

nally  allowed  or  not,  would  not  be  a  bar  to  a  sabseqaent  Buit  for  damagei  and  coati. 
If  it  18  intended  by  the  claimant  really  to  iniiat  on  an  awird  of  damagres  and  oofts,  in 
addition  to  the  restoration  of  hie  property,  he  should  then  add  to  the  above  form,  and 
that  rea9&nable  damageafor  the  unlawful  seizure  and  detention  oftheeaid 
may  he  awarded  to  him  together  with  his  eoete. 

(a)  It  it  proper  to  remark,  that  although  I  hare  ventured  to  aeiert,  ante^  p.  378.  that 
when  the  proceeding^  was  on  the  common  law  or  exchequer  side  of  the  court,  and  the 
answer  or  plea  consisted  merely  of  a  general  denial,  it  was  pioper  to  conclude  to  the 
couDtry,  yet  that  none  of  the  answers  or  pleas,  which  I  have  had  an  opportunity  to  ex. 
amine,  have  been  so  concluded.    It  strikes  me  however  as  unquestionably  right. 


596  APPENDIX— PRACTICAL  FORMS^ 

Andherfartn. 

[Tkkeii  tubcUiitiaDj  from  Donlap^a  Pmetioe^p^  383. 

[Title  of  the  suit.] 

Aod  the  Libel  [or  Information]  having  been  read*  heard,  and 
fully  understood  by  him  the  said  A.  B*  claimant  as  aforesaid,  be 
the  said  A.  B.  says,  that  by  color»  and  means  of  the  seizure 
aforesaid,  he  is  unjustly  and  grievously  vexed ;  nevertheless  for 
plea  and  ansvrer  to  the  allegations  in  the  said  Libel,  [or  Informa- 
tion] contained,  [or,  if,  as  is  generally  the  case,  there  are  several 
counts  in  the  Libel  or  Information,  to  the  several  counts  and  allega- 
tions  &c.]  and  in  order  to  entitle  himself  to  a  restitution  of  said 
goods,  wares  and  merchandize,  [or,  dec]  so  claimed  by  him  as 
aforesaid,  he  says,  A^c.  [Here  may  follow  a  general  denial  as  in 
the  preceding  forms,  or  any  special  matter  of  defence,  or,  a  general 
denial  and  then  a  special  defence.  But  where  special  matter  is  to 
be  introduced,  it  is  more  convenient,  instead  of  the  words  **  be 
says,**  to  say,  he  alkdges  [or  alledges  and  propounds]  as  follows. 
And  then  to  introduce  the  defence  thus :  That  by  reason  of  any 
matter  in  the  said  Libel  [or  Information]  contained,  the  said  goods, 
wares  and  merchandize  [or,  d&c]  ought  not  to  be  decreed  to  be 
and  remain  forfeited ;  because  he  says,  that  &c. 

If  it  is  desired  to  answer  the  several  counts  severally,  then  say, 
aAer  the  words  "  as  follows  ;**  As  to  the  first  count  and  allegation^ 
he  tays^  that  by  reason  &c.'  (as  above.)  And  then  introduce  the 
answer  to  the  next  count  thus  ;  And  as  to  the  second  count  and 
allegation,  he  says,  that  by  reason  &c.,  and  so  on  to  the  end,  of  the 
counts. 

Wherefore  he  prays,  that  the  said  goods,  wares  and  merchandize 
[or  d&c.]  may  be  decreed  to  be  restored  to  him,  and  that  be  may 
be  hence  dismissed  with  his  reasonable  damages  and  costs  occa^ 
sioned  by  the  premises.{a) 

J.  S.  Proctor,  [or  Attorney.^ 

{m)  See  note,  (a)  p.  594. 
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Pba  denying  the  alleged  Seixan, 
[8m  ante,  p.  979.] 

[This  form,  it  will  be  aeeD,  contemplates  a  claim  already  filed. 
But  it  may  be  united  continuoudy  with  the  claim  aa  in  otiier  caaei.] 
[Title  of  the  suit.] 

And  the  said  A.  B.  claimant,  as  aforesaid,  in  his  own  proper 
person,  nomes,  and,  not  confessing  or  acknowledging  all  or  any  of 
the  matters  and  things,  aliedged  by  the  said  J.  A.  S.  Esquire,  on 
behalf  of  the  said  United  States,  in  the  Libel  [or  Information]  filed 
in  this  cause,  and  now  and  at  all  times  hereafter,  saving  and  reserv- 
ing to  himself,  all  and  all  manner  of  benefit  and  advantage  of  excep- 
tion that  can  or  may  be  had  or  taken  to  the  errors  and  insufficiencies 
in  the  said  Libel  [or  Information]  contained,  and  the  ri^t  to  put 
in  and  make  such  other  or  further  claim  and  allegations  as  he  may 
be  adviied.'says  that  this  court  ought  not  to  have  or  take  further 
cognizance  of  the  action  aforesaid,  because  he  says,  that  the  said 
[here  specify  the  property  in  question]  was  not,  nor  was  any  part 
thereof,  seized  by  the  siid  collector,  as  in  the  said  Libel  [or  Infor- 
mation] is  erroneously  aliedged  :  And  this  the  said  A.  B.  avers  to 
be  true  ;  [or  if  the  proceeding  be  on  the  common  law  side  of  the 
court,  then  say,  and  of  thU  tht  said  A.  B.  puts  himself  on  the 
country]  wherefore  he  prays  judgment  whether  this  court  can  or 
will  take  further  cognizance  of  the  action  aforesaid,  and  that  the 
said  [here  specify  the  property  in  question]  may  be  restored  to 
him.  A.  B. 

This  plea  must  be  verified  by  oath. 

Form  of  the  oath, 
[Title  of  the  cause.] 

A.  B.  the  claimant  in  this  cause,  maketh  oath  and  saitb,  that  the 
plea  hereunto  annexed  is  true  in  substance  and  eflect. 
Sworn,  &c.  A.  B. 

Pka  aUedging  an  tAandonment  of . 

[Bm  uta,  p.  3T9.; 

[Am  in  the  last  form  to  the  wordt  *■  i 

and  then  proceed  at  foUowt,  to  wit :]  th 
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the  said  [here  specify  the  property  seised]  by  the  said  collector* 
and  before  the  filing  of  the  said  Libel  [or  Information]  the  said 
seizure  was  wholly  and  unequivocally  abandoned  by  the  said  col- 
lector; and  of  this  he  the  said  A.  B.is  ready  to  make  proof  as  the  said 
court  shall  direct  [or,  if  the  case  be  pending  on  the  common  law 
side  of  the  court — ^then  say,  and  this  he  the  said  A.  B.  is  ready  to 
verifyj  wherefore  he  prays  judgment  whether  this  court  can  or 
will  take  further  cognizance  of  the  action  aforesaid,  and  that  the 
said  [here  specify  the  property  seized]  may  be  restored  to  him. 

To  be  verified  by  oath  like  the  last  plea. 


Replication, 

[From  Dunlap^i  Admiralty  Practice,  p.  385.] 

And  the  said  attorney  of  the  United  States,  by  way*of  re[riica- 

tion  to  the  said  plea  and  answer  of  the  said  A.  B.  doth  aver  that  the 

matters  in  the  said  plea  and  answer  are  not  true  in  fact  and  suf* 

ficient  in  law  to  bar  the  forfeiture  aforesaid,  and  that  the  matters 

contained  in  his  said  Libel  [or  Information]  are  true  in  fact  and 

sufficient  in  law  to  maintain  a  decree  of  forfeiture  according  to  the 

prayer  thereof,  of  all  which  matters  be  is  ready  to  noake  due  proof» 

as  the  court  shall  direct. 

J.  S.  Attorney  of  the  United  Stales 

for  the  District  of 


Petition  for  the  delivery  of  Property  on  Bond,  pendente  lite. 

[See  ante,  p.  363,  and  Appendix,  Rule  86,  D.  C.  N.  D.  N.  T.] 

To  the  Honorable  ,  Judge  of  the  United 

States  for  the  District  of 

The  petition  of  A.  B.  respectfully  shows,  that  he  is  the  owner  of 
[here  specify  the  property  seized — as  a  certain  vessel  catted  the 

,  or  certain  goods,  wares  and  merchandize,  to 
wt,  ]  lately  seized  by  the  collector  of  the  dis- 

trict of  ,  and  now  in  the  custody  of  the  mar- 

shal, in  virtue  of  process  issued  from  the  District  Court  for  the 
said  District  of 

And  your  petitioner  now  prays  your  honor  to  order  the  said 
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to  bo  delivered  to  him  upon  his  executing  a 
bond  to  the  United  States  with  sureties  accordiQg  to  the  statute 
io  such  case  made  and  provided, 

C.  D.  ProUor.  [or  XUomeyJ] 

District  of  ss.  on  the  day  of 

,  18  ,  personally  appeared  before  me» 
the  above  named  A.  B.  and  made  oath  that  he  is  the  owner  and 
bona  fide  claimant  of  the  above  mentioned. 

A.  L.  Clerkf  [or  cammistonerf  4*^.] 

If  a  claim  has  already  been  actually  filed,  this  oath  is  unneces- 
sary. 

The  act  of  Congress,  as  we  have  seen,  requires  <Aree  appraisers. 
It  is  usual  for  each  party  to  nominate  persons  for  appointment,  a 
selection  is  then  made  from  the  names  thus  furnished. 

A  notice  to  each  of  the  appraisers  is  to  be  drawn  up  and  signed 
by  the  clerk. 


Form  of  the  notice  to  the  Appraisers. 

District  Court  of  the  United  Stales 
for  the  District  of 


The  United  States 

V. 


} 


Sib — Please  to  take  notice  that  you,  together  with  C.  D.  and  E. 
F.  have  this  day  been  appointed  an  appraiiser  to  appraise  the 
goods,  [or  vessel,  &c.]  mentioned  in  the  above  entitled  suit,  and 
you  are  hereby  requested'  to  appear  before  the  said  court,  [or,  if 
the  application  be  made  in  vacation, — before  the  judge  of  the  said 
court,]  ^i  on  at        o'clock  in  the 

noon  to  take  the  oath  required  by  law.    Dated, 
18 

A.  L.  Clerk. 
To 

The  oath  it  also  drawo  vp  by  the  clc^k. 
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Form  of  the  AppraiMcn^  Oath. 

[Title  of  the  caose,  as  in  the  notice.] 

Wet  the  sabscribera  having  been  duly  appointed  appraiaera  to 
appraise  the  goods,  [or  vessel,  &cJ]  mentioned  in  the  above  en- 
titled]suit,  do  severally,  solemnly  swear ;  that  we  will  faithfidly  and 
fairly  appraise  the  same,  and  make  a  true  report  of  the  value  there- 
of, according  to  the  best  of  our  understanding,  without  unneoes* 
sary  delay. 

Sworn,  dec.  [either  in  open  court,  A  B. 

or,  if  in  vacation,  before  the  Judge.]  C.  D. 

E.F. 

Notice  of  the  time  and  place  of  appraisement  is  to  be  given  by 
the  appraisers  to  the  district  attorney,  the  collector  and  the  claim- 
ant. In  the  Southern  District  of  Mew- York,  the  practice  is  to  do 
this  by  posting  up  a  notice  at  the  place  (near  the  U.  S.  Court 
Rooms)  where  the  marshal  usually  posts  his  notices,  in  the  fol- 
lowing form. 

[Title  of  the  suit  as  above.] 

Public  notice  is  hereby  given  that  we,  the  subscribers,  will  pro- 
ceed to  appraise  the  goods,  [or,  dec]  mentioned  in  the  abore  en- 
titled suit,  on  the  day  of  at  o'clock 
in  the  noon,  at  the  store  No.  street^ 
in  the  city  of  New- York.    Dated, 

A.  B, 

C.  D. 
E.  R 

But  where  the  district  attorney,  collector  and  claimant,  do  not 
reside  on  the  spot,  this  form  of  notice  would  certainly  be  insuffi- 
cient In  such  case  there  should  be  a  notice  to  each,  by  personal 
service. 

Accompanying  the  report,  there  must  be  an  affidavit  of  the  ser- 
vice of  this  notice,  taken  before  the  clerk  or  a  commissioner. 

Form  of  the  Apprainrt^  Report. 
[Title  of  the  cause  as  above.] 

We,  the  subscribers,  appraisers  duly  appointed  and  sworn  in 
the  above  entitled  suit,  report,  that  we  have  carefully  examined 
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the  above  named  goods,  [or,  vessel  called  the  ;  or,  &c.] 

and  that  the  value  thereof  is  dollars  [or,  if,  as  is 

generally  the  case,  the  property  in  question  consists  of  several  dis- 
tinct parcels  or  articles,  then  say,  the  value  thereof  is  as  follows^ 
iowit:  and  then  specify  the  various  parcels  or  articles,  success- 
ively, and  place  opposite  to  each  the  sum  at  which  it  is  appraised.] 

Dated, 

A.  B. 

C.  D. 

E.  F. 


Bond  for  Value  on  Delivery. 

Know  all  men  by  these  presents,  that  we,  A.  B.  &  G.  H. 
are  held  and  firmly  bound  unto  the  United  States  of  America,  in 
the  sum  of  dollars,  [double  the  amount  specified  in 

the  condition,]  to  be  paid  to  the  said  United  States,  for  the  pay- 
ment of  which  well  and  truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors  and  administrators,  jointly  and  severally,  firmly 
by  these  presents.     Sealed  with  our  seals,  and  dated  the 
day  of  in  the  year  of  our   Lord,  one   thousand  eight 

hundred  and 

Whereas  a  Libel  [or  Information]  has  been  filed  in  the  District 
Court  of  the  United    States    of    America  for  the  District   of 

,on  the  day  of  in  the   year 

of  our  Lord  one  thousand  eight  hundred  and  ,  by  J.  S. 

Esquire,  Attorney  of  the  United  States  for  the  said  District,  on 
behalf  of  the  said  United  Slates,  against  [here  specify  the  pro- 
perty proceeded  against]  for  reasons  and  causes  in  the  said  Libel 
[or  Information]  mentioned  ;  And  whereas  the  said 
is  [or  are]  now  in  the  custody  of  the  marshal  of  the  said  District, 
under  the  process  issued  in  pursuance  of  the  prayer  of  the  said 
Libel :  [or  Information :]  And  whereas  the  value  of  the  said 
as  appears  by  the  appraisement  [or  agreement]  now  on  file  in  the 
said  Court,  is  dollars :  Now  therefore,  the  condition 

of  this  obligation  is  such  that,  in  case  the  said  shall,  by 

the  sentence,  decree  or  judgment  of  the  said  court,  be  condemned 
as  forfeited^  if  the  said  A.  B.  and  6.  H.  or  either  of  them ;  or 
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the  heirs,  executors  or  administrators  of  the  said  A.  B.  and 
G.  H.  or  of  either  of  them,  shall  thereupon  pay  into  the  said  court* 
the  said  sum  of  dollars,  together  with  the  costs  which 

the  said  A.  B.  as  claimant  of  the  said  ought,  by  rea- 

son of  the  condennoation  thereof,  to  pay,  then  this  obligation  to 
be  void,  otherwise  to  remain  in  full  force  and  virtue. 

A.  B. 
Sealed  and  delivered  G.  H. 

in  presence  of 


Form  of  the  Stiptdation  for  value  in  use  in  ike  District  Court  for 
the  Southern  District  of  New-York^  in  cases  of  seizure  on  the 
admiralty  side  of  the  court  in  pursuance  of  the  42d  Rule  of 
the  Court. 

A  Libel  of  Information  having  been  filed  on  the  day  of 

,18      ,  by  O.  H.  Esquire,  Attorney  of  the  United 
States  for  the  Southern  District  of  New- York,  against 

,  for  the  reasons  and  causes  in  the  said  Libel  or   Information 
mentioned.     And  the  said  now  being  in  the  custody 

of  the  marshal,  under  the  process  issued  in  pursuance  of  the  prayer 
of  said  Libel :  And  by  an  appraisement,  [or  agreement]  in  said 
cause,  the  value  of  the  said  having  been  ascertained  to 

be  dollars,  as  appears  from   said    appraisement  [or 

agreement]  now  on  file  in  said  Court.  And  the  parties  hereto 
hereby  consenting  and  agreeing  that,  is  case  of  default  or  contu- 
macy on  the  part  of  the  claimant  or  his  sureties,  execution  for  the 
above  amount  may  issue  against  their  goods,  chattels,  and  lands. 

Now,  therefore  the  condition  of  this  Stipulation  is  such,  that 
if  the  Stipulators  undersigned  shall  at  any  time,  upon  the  Interlo- 
cutory Order  or  Decree  of  the  said  District  Court,  or  of  any  Ap- 
pellate Court  to  which  the  above  named  suit  may  proceed,  and 
upon  notice  of  such  Order  or  Decree,  to  J.  S.,  Esquire,  Proctor  for 
the  Claimant  of  said  ,  bring  into  said  District  Court 

the  above  named  sum  of  ,  then  this  Stipulation  to  be 

void,  otherwise  to  remain  in  full  force  and  virtue. 
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Peiitum  f&r  the  sale  of  Perishable  Property^  pemdenie  Ute. 

{See  ante,  p.  371,  Appetnlix,  Role  67.  D.  C.  N.  D.  N  .Y.] 

To  the  Honorable  Judge  or  the  United  States  for 

the  District  of 

The  Petition  of  A.  B.  respectfully  shows,  that  he  is  the  owner 
of  [here  specify  the  property  seized — as,  a  certain  vessel  called 
the  ,  or  certain  goods,  wares  and  merchandize , 

to  wit :  ]  lately  seized  by  the  collector  of  the  district 

of  ,  and  now  in  the  custody  of  the  marshal,  in  virtue 

of  process  issued  from  the  District  Court  for  the  said  District  of 
.  And  your  petitioner  further  shows  that  the  said 
is  in  a  perishable  condition,  so  as,  in  the  opinion 
of  your  petitioner,  to  require  an  immediate  sale  thereof.  Your 
petitioner  therefore  prays  your  honor  to  order  the  same  to  be  sold 
and  the  proceeds  thereof  to  be  paid  into  the  said  court  to  abide 
the  definitive  decree  and  order  of  the  said  court  A.  B. 

C.  D.  Proctor,  [or  Attorney,] 

District  of  ss.  On  the  day  of  ,18 

personally  appeared  before  me,  the  above  named  A.  B.  and  made 
oath  to  the  truth  of  the  foregoing  petition. 

A.  L.  Clerky  [or  Commissioner^  4^.] 

When  the  application  is  made  by  the  District  Attorney,  the 
above  form  will  of  course  be  modified  accordingly.  In  England, 
and  probably  in  some  of  the  districts  of  the  United  States,  a  com- 
mission is  issued  for  the  survey  of  the  property  in  question  in 
order  to  ascertain  its  condition.  But  this  is  not  ordinarily,  the 
practice  in  the  New- York  Districts. 

In  these  districts  the  usual  writ  of  venditioni  exponas,  with  slight 
alterations,  is  used  for  the  sale  of*  perishable  property — which  see 
post.  To  adapt  the  form  given,  to  this  purpose,  it  is  only  neces- 
sary to  change  the  word  *' finals**  before  sentence  and  decree,  to 
interlocutory,  and  to  omit  the  words  *'  condemned  as  forfeited, ^^ 


Bond  for  costs  to  he  executed  by  the  claimant  m  all  cases,  on  filing 

his  claim 

Know  all  men  by  these  presents.  That  we,(a)  A.  B.  and  G.  H., 

(e)  Aj  to  the  propriety  of  eiAOtin g^  a  earely  in  thie  bond,  lee  tnte  p.  380,  et  leq. 
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are  held  and  firiply  bound  to  the  United  States  of  America  in  the 
sum  of  two  hundred  and  fifty  dollars  [or  such  other  sum  as  the 
rules  and  practice  of  the  court  may  require]  lawful  mooMgr  of  the 
said  United  States,  to  be  paid  to  the  said  United  States,  for  the 
payment  of  which  well  and  truly  to  be  made,  we  bind  ourselves 
and  each  of  us,  our  and  each  of  our  heirs,  executors,  and  admin- 
istrators, jointly  and  severally,  firmly  by  these  presents,  sealed 
with  our  seals,  and  dated  this  day  of  in  the 

year  of  our  Lord  one  thousand  eight  hundred  and 

Whereas,  a  Libel  has  been  filed  in  the  District  Court  of  the 
United  States  of  America  for  the  District  of  , 

on  the  day  of  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  ,  by  J.  S.,  Esquire, 

attorney  of  the  said  United  States  for  the  district  aforesaid,  against 
[here  specify  the  properly  proceeded  against]  for  reasons  and 
causes  in  the  said  Libel  [or  Information]  mentioned,  and  praying 
that  the  same  may  be  condemned  as  forfeited  to  the  uses  in*  the 
said  Libel  [or  Information]  specified  :  And  whereas,  also,  a  claim 
has  been  filed  in  the  said  court,  by  the  said  A.  B.  as  owner,  [or, 
&c.  according  to  the  fact]  of  the  said  Now,  tiiere- 

fore,  the  condition  ^  this  obligation  is  such,  that  in  case  the  said 
A.  B.  shall  not  support  his  said  claim,  if  the  said  A.  B.  and  G.  H. 
or  either  of  them ;  or  the  heirs,  executors  or  administrators  of 
the  said  A.  B.  and  G.  H.  or  of  either  of  them,  shall  pay  all  such 
costs,  as,  by  reason  of  his  failure  to  support  his  said  claim  he 
ought  to  pay,  then  this  obligation  to  be  void,  otherwise  to  remain 
in  full  force  and  virtue. 

Sealed,  &c.  A.  B. 

G.  H. 


Venditioni  exponas. 
District  of  ss. 

The  President  of  the  United  States  of  America, 

to  the  Marshal  of  the  District  of 

L.  S.        Greeting  :  Whereas,  a  Libel  [or  Information]  lias 

been  filed  in  the  District  Court  of  the  United  States 

for  the  District  of  on  the 

day  of  in  the  year  of  our  Lord  ono  thousand  eight 
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hundred  and  by  J.  A.  S.  Esquire,  Atlorney  of  the  Uni- 

ted  States,  for  the  said  district,  on  behalf  of  the  United  States  of 
AmerioA,  against  [here  specify  the  property  seized]  and  praying 
that  the  same  maybe  condemned  as  forfeited,  and  the  proceeds 
thereof  distributed  according  to  law.     And  whereas  the  said 

has  [or  have]  been  attached  by  the  pro- 
cess issued  out  of  the  said  District  Court,  in  pursuance  of  the 
prayer  of  the  said  Libel  [or  Information]  and  is  [or  are]  now  in 
custody  by  virtue  thereof;  and  such  proceedings  have  been  there- 
upon had,  that  by  the  final  sentence  and  decree  of  the  said  court, 
in  this   cause  made  and  pronounced,  on  the  day  of 

eighteen  hundred  and  the  said 

was  [or  were]  condemned  as  forfeited,  and  ordered  to  be  sold  by 
you  the  said  Marshal,  after  giving  days  notice  of  such 

sale,  according  to  law :  and  that  you  have  the  moneys  arising 
from  such  sale,  together  with  this  writ,  at  the  next  stated  [or  spe- 
cial] session  of  (he  District  Court  of  the  United  States,  to  be  held 
for  the  District  of  at  on  the 

day  of  and  that  you  then  pay  the  same  to  the  clerk  of 

this  court.  Therefore,  you,  the  said  Marshal,  are  hereby  com- 
manded to  cause  the  said  sa  condemned  ordered 
to  be  sold,  to  be  sold,  in  manner  and  form,  upon  the  notice,  and  at 
the  time  and  place  by  law  required.  And  that  you  have,  and  pay, 
the  moneys  arising  from  such  sale  pursuant  to  the  aforesaid  order 
or  decree ;  and  have  you  also  then  and  there  this  writ. 

Witness,  the  Honorable  Judge  of  the  said  court, 

at  in  the  District  of  this 

day  of  in  the  year  of  our  Lord  one  thousand 

eight  hundred    and  ,  and  of  our  Independence 

the 

A.  L.  Ckrk. 


MarshaTs  Return. 

In  obedience  to  the  within  Precept,  I  have  sold  the  within  men- 
tioned, and  such  sale  amounts  to  ,  which 
sum. I  have  paid  to  the  Clerk  of  this  court  as  I  am  ab^ve  com- 
manded. 

C.  R.  U.  S.  Marshal. 
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Warrant  of  Restitution. 

District  of  ss. 

The  President  of  the  United  States  of  Americiit 
to  the  marshal  of  the  District  of  i 

L.  S.  oREBTiNo :  Whereas  a  libel  [or  information]  has 
been  filed  in  the  District  Court  of  the  United  States 
for  the  District  of  on. the 

day  of  9  in  the  year  of  our  Lord  one  thousand  eight 

hundred  and  ,  by  J.  A.  S.  Esquire,  Attorney  of  the 

United  States,  for  the  said  District,  on  behalf  of  the  United  States 
of  America,  against  [here  specify  the  property  in  question]  pray- 
ing that  the  same  may  be  condemned  as  forfeited  to  the  said 
United  States.    And  whereas  the  said  has  been 

attached  by  the  process  of  the  said  court,  in  pursuance  of  the 
prayer  of  the  said  libel  [or  information]  and  is  [or  are]  now  in 
your  custody  in  virtue  of  said  process  ;  and  whereas,  also,  a  claim 
has  been  interposed  and  filed  in  the  said  court  by  A.  B.  as  owner 
[or,  &c.  according  to  the  fact]  of  the  said  -  ,  and  such 

proceedings  have  been  thereupon  had,  that  by  the  final  sentence 
and  decree  of  the  said  court,  in  this  cause  made  and  pronounced, 
on  the  day  of  eighteen  hundred  and 

the  said  was  [or  were]  adjudged  to 

belong  as  claimed,  and  was  [or  were]  ordered  to  be  restored  to 
the  said  claimant.  Therefore,  you  the  said  marshal  are  liereby 
commanded  to  release  the  said  from  arrest,  and  to 

deliver  and  restore  the  same  unto  the  said  A.  B.  And  what  you 
shall  have  done  in  the  premises,  do  you  make  return  thereof  before 
the  said  court  of  on  the  day  of 

at  o'clock,  in  the  noon  of  that  day,  if  the  same  shall 

be  a  day  of  jurisdiction,  otherwise  on  the  next  day  of  jurisdiction 
thereafter,  together  with  this  writ 

Witness,  the  Honorable  ,  judge  of  the  said  court, 

at  in  the  District  of  ,  this 

day  of  in  the  year,  &c. 

A.  L.  Ckrk. 
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MarshaTs  Return. 

In  obedience  to  the  within  precept,  I  have  delivered  the 

within  mentioned  to  A.  B.  the  within  named  claimant. 

C.  R.  Marshal 


Letters  Rogatory. 

[See  ante,  p.  385.] 

[The  following  form  is  copied  from  Peter's  C.  C.  Rep.  p.  236, 
note.     A  commission  in  the  usual  form  had  been  issued,  but  the  au 
thorities  of  Havana  would  not  permit  it  to  be  executed. 

Letters   Rogatory   were  then   substituted,  and  the  testimony 
sought,  was  obtained.] 

Urjited  Slates.  }  «  , 

District  of  Pennsylvania.     J        ' 

The  President  of  the  United  States,  to  any  Judge  or  TribuJialf 
having  Jurisdiction  in  civil  causes  at  Havana,  Greeiing  : 

Whereas  a  certain  suit  is  pending  before  us  in  which  John  D. 
Nelson,  Henry  Abbott  and  Joseph  E.  Tatem.arethe  claimants  of 
the  schooner  Perseverance  and  cargo,  and  the  United  States  of 
America  are  the  defendants ;  and  it  has  been  suggested  to  us,  that 
there  are  witnesses,  residing  within  your  jurisdiction,  without 
whose  testimony,  justice  cannot  completely  be  done  between  the 
said  parties.  We  therefore  request  you,  that  in  furtherance  of 
justice,  you  will,  by  the  proper  and  usual  process  of  your  court, 
cause  such  witness  or  witnesses,  as  shall  be  named  or  pointed  out 
to  you  by  the  said  parties,  or  either  of  them,  to  appear  before  you, 
or  some  competent  person,  by  you  for  that  purpose  to  be  appointed 
and  authorized,  at  a  precise  time  and  place  by  you  to  be  fixed,  and 
there  to  answer  on  their  oaths  and  affirmations,  to  the  several  in- 
terrogatories hereunto  annexed ;  and  that  you  will  cause  their  de- 
positions to  be  committed  to  writing,  and  returned  to  us  under 
cover,  duly  closed  and  sealed  up  together  with  these  presents. 
And  we  shall  be  ready  and  willing  to  do  the  same  for  you  in  a 
similar  case  when  required.     Witness,  6cc. 
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Petition  for  the  Remission  of  a  Forfeiture, 

[Sm  ante,  p.  484,  et  teq.] 

To  the  Honorable  Judge  of  the  District 

Court  of  the  United  States,  for  the  District  of 

The  Petition  of  A.  B.  of  respectfully  shows, 

that  he  is  the  owner  of  [here  specify  the  property  seized,  as,  a 
certain  vessel  called  the  ,  or  certain  goods,  wares  and 

merchandize,  to  wit,  ]  which  have  been  seized  by  the  col- 

lector of  customs  for  the  district  of  ,  by  force  of 

the  laws  of  the  United  States  for  laying,  levying  andcollectic^  dudes 
on  imports,  [or,  concerning  the  registring  and  recording  of  ships  or 
vessels,  or,  &c.  according  to  the  fact,  see  ante,  p.  485,  and  if,  as 
will  generally  be  the  case,  a  libel  or  information  has  already  been 
filed,  then  add,]  and  against  which  a  libel  [or  information]  has  been 
filed  in  this  court,  by  J.  S.  Esquire,  attorney  of  the  United  States 
for  the  said  District  of  ,  praying,  for  the  reasons 

and  causes  therein  set  forth,  that  the  same  may  be  condemned  as 
forfeited  to  the  United  States. 

And  your  petitioner  'being  desirous  of  obtaining  a  remission  of 
the  forfeiture  of  the  said  ,  truly  and  particularly 

sets  forth  the  circumstances  of  his  case  as  follows,  to  wit :  That 
[here  state  with  precision  and  clearness,  the  facts  and  circumstan- 
ces of  the  case.]  Wherefore  your  petitioner,  averring  that  he  had 
no  intention  in  the  premises,  of  violating  any  law  of  the  United 
States,  prays,  that  your  honor  will  inquire  in  a  summary  manner 
into  the  circumstances  of  the  case,  and  cause  the  facta  which  shall 
appear  on  such  inquiry,  to  be  stated  and  annexed  to  this  his  peti- 
tion, and  direct  their  transmission  to  the  Secretary  of  the  Treas- 
ury of  the  United  States,  to  the  end  that  he  may  remit  the  said  for- 
feiture, if  he  shall  see  fit  to  do  so,  upon  such  terms  and  conditions  as 
he  may  deem  reasonable  and  just,  according  to  the  statute  in  such 
case  made  and  provided. 

J.  S.  Proctor,  [or  Attorney.]  A.  B. 

District  of  ss.    On  the  day  of 

18    ,  personally  appeared  before  roe,  the  above 
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named  A.  B.  and  made  oath  that  the  facts  and  circumstances  set 
forth  in  the  foregoing  petition  are  true. 

C.  D.  Clerk,  [or  Commisfioner  to  take  afidavits 
in  and  for  the  District  of  ] 


Form  of  Transmission  by  the  Clerk  to  the  Secretary  of  the 

Treasury. 

United  States  of  America 
District  of  ss. 

In  the  matter  of  the  Petition  of  A. ) 
B.  for  the  remiission  of  a  forfeiture.   )  -  "^ 

The  petitioner  having  on  the  day  of  »  pre* 

sented  to  the  judge  of  the  said  district*  the  petition  hereunto  an- 
nexed, [or,  a  petition,  a  copy  whereof,  is  hereunto  annexed,]  pray- 
ing for  the  reasons  therein  set  forth  that  the  said  judge  would 
make  summary  inquiry  into  the  circumstances  of  his  case,  and 
cause  a  statement  thereof  to  be  transmitted  to  the  Secretary  of  the 
Treasury  of  the  United  States ;  and  it  appearing  to  the  said  judge 
that  reasonable  notice  had  been  given  to  the  person  [or  the  per- 
sons] claiming  such  forfeiture,  [see  ante^  p«  488,]  and  to  the  attor- 
ney of  the  United  States  for  the  said  District,  of  the  intention  of 
the  said  petitioner  to  present  his  said  petition  on  the  said  day,  by 
the  service  on  the  said  person  [or  persons,]  of  a  copy  of  the  said 
petition,  together  with  a  notice  of  such  intention ;  the  said  judge 
thereupon  proceeded  to  inquire  in  a  summary  manner  into  the 
circumstances  of  the  case.  And  the  said  judge  did  then  and  there 
order  and  direct,  that  the  facts  appearing  on  such  inquiry  should 
be  stated  and  annexed  to  the  said  petition,  and  that  the  same  should 
be  transmitted  to  the  Secretary  of  the  Treasury  of  the  United 
States ;  all  which  is  accordingly  done  by  these  presents. 

77 
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Witness  Esquire,  Jadge  of 

L.  S.     the  United  States  for  the  District  of 

this  day  of  in  the  year  of  our 

Lord,  one  thousand  eight  hundred  and 

A.  L.  Clerk. 

When  the  application  is  for  the  remission  or  mitigation  of  a 
penalty t  there  will  it  is  hoped  be  little  difficulty  in  so  modifying  the 
preceding  forms  as  to  adapt  them  to  such  a  case. 


INDEX. 


ABATEMENT, 

of  actions,  291. 

of  writs  of  error,  441. 

pleas  in, 

to  the  jurisdiction,  227,  879. 

ACTIONS, 

forms  of,  in  the  courts  of  the  United  States,  191. 
limitation  of,  191,  844,  396. 
local  and  transitory,  80. 

ACTS  OF  THE  STATE  LEGISLATURES, 

how  authenticated,  238. 

ADJOURNMENT— See  "Supreme   Court,'*— « Circuit  Courto,'*~ 

"  District  Courts.'' 

ADMINISTRATORS— See  •'  Executors  and  Administrators. '^ 

ADMIRALTY,  COURTS  OF, 

their  decisions  how  far  conclusive,  141. 

ADMIRALTY  JURISDICTION, 

vested  exclusively  in  District  Courts,  129* 
prize  and  instance  courts  of,  134. 
its  limits,  186—161. 

.  [See  "  Seizures."] 

ADVOCATES— See  •«  Attorneys." 
fees  of.  892. 


ei3  INDEX, 

AFFIDAVI  rs, 

before  whom  to  be  sworn,  2d5< 

J  GENTS,  ATTORNEYS'.  296. 

ALIENS, 

•uita  between  aliens  and  citizensi  cognizable  in  the  courte  of  the 

United  Statee,  8. 
euita  between  aliens  not  cognizable,  69. 
suits  by,  for  a  tort  in  violation  of  the  laws  of  nations,  ^(c 
cognizable  in  the  District  Courts,  129, 159. 
[See  "  Parties,  character  of.'*] 

AMBASSADORS, 

jurisdiction  in  suits  affecting,  7, 10,  19,  188. 

AMENDMENTS,  290,  857,  440. 

AMOUNT   IN   CONTROVERSY,  REauisme  to  oomn  nnus. 

DicnoN, 
in  the  Supreme  Court,  14,  29 — S3, 
in  Circuit  Courts,  57,  67. 

jurisdiction  not' affected  by,  in  suits  in  favor  of  the  United 
States,  58. 

nor  in  which  officer  of  the  United  States  sues,  58. 

nor  for  infringements  of  patents,  or  copyrights,  65. 

nor  on  debentures,  65. 

nor  in  which  Bank  of  the  United  States  is  a  party,  65. 
whether  it  must  be  averred,  223. 
how  ascertained  in  appellate  court,  30,  453. 

ANSWER— See  "  Seizures." 
form  of,  192—196. 

APPEAL, 

when  it  lies, 
from  Circuit  Courts  to  Supreme  Court,  14. 
from  District  Courts  to  Circuit  Courts,  67,  96. 
from  certain  District  Courts  to  Supreme  Court,  16,  41, 162. 
lies  only  ttom  final  decrees,  14,  23. 
effect  of,  in  admiralty  cases,  157. 

APPEARANCE, 

entry  of,  for  defendant,  211. 

effect  of,  in  curing  defective  service  of  writ  of  error,  452. 


ARGUMENT, 

ia  Snpreme  Court,  4B1. 
ARRAIGNMENT,  419. 
ARUST, 

who  are  pririleged  Cnta,  165. 

place  of,  58,  S9,  230. 

mode  or,  300. 

in  wrong  diatrict,  does  not  defeat  jurtidiction,  60,  SSI. 

insolvent  debtors  dischorgsd  from  in  cflrtaia  cases,  309. 
ARREST  OP  JUDGMENT,  276. 
ASSESSMENT  OF  DAMAGES,  231. 

ASSIGNEES, 

special  limitation  of  jurisdiction  in  suits  by,  68, 84. 

ASSIGNMENT  OF  ERRORS,  450. 

ATTACHMENT, 

when  it  will  be  granted  against  witnesses,  248.     > 

ATTAINDER. 

prohibited,  432. 
ATTORNEYS, 

in  the  Supreme  Court,  4,  8. 
Circuit  Courts,  55, 
District  Courts,  lie. 
ATTORNEY  GENERAL, 

bow  appointed,  his  oath  and  duties,  ft. 


BAIL, 

in  what  cases  it  may  be  exacted,  205. 
jurisdiction  in  suits  against,  219,  not«  (&). 

BAIL  TO  THE  ARREST, 

bow  and  by  whom  Uken,  207,  208. 
discharging  defendant  and  mitigating  bail, ! 
proceedings  against,  in  case  defendant  faiU 
extent  of  the  liability  of,  210. 
terms  on  which  suits  against,  will  be  steyet 
filing  common  bail  and  entering  appearance 


\ 
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BAIL,  SPECIAL, 

ivhen  and  bow  put  in,  212. 
who  disqualified  froni  bocoming,  218. 
ezceptiQg  to,  and  justifyiug,  214.  . 
Burrrender  by,  216. 

ID  suits  in  which  judgment  may  be  rendered  at  retom 
term,  214. 

BAIL  IN  CRIMINAL  CASES,  404. 

BANK  OF  THE  UNITED  STATES, 

suits  by  and  against,  cognizable  in  Cjrcuit  Courts,  65. 
law  authoriziai^  constitutional,  60. 

BILL  OF  EXCEPTIONS,  273. 

may  be  used  instead  of  a  case,  274. 
does  not,  per  «e,  stay  proceedings,  274. 

BILL  OF  PARTICULARS,  232. 

BOND  TO  PROSBCUTB   WRIT  OF   ERROS,  448, 

[See  "  Seizures,"  and  Appendix,  ^  Practical  Forms."] 

BOOKS  AND  WRITINGS, 

courts  may  compel  production  of,  175. 

in  what  cases,  for  what  purposes,  and  in  what  man* 
ner,  262. 

BRINGING  MONEY  INTO  COURT,  232. 


C. 

CAPIAS  AD  RESPONDENDUM, 

in  general  lise  in  courts  of  the  United  Slates,  197. 
whence  it  issues,  how  served,  dsc.  199 — ^209. 
[See  ••Process,"  and  Appendix,  ••Practical  Forms."] 

CAPIAS  AD  SATISFACIENDUM, 

may  be  issued  in  the  first  instance,  187. 
but  qtiere  as  to  some  districts,  287. 
[See  Appendix,  ••  Practical  Forms.**] 
CASE,  SPECIAL,  273. 

CERTIORARI  to  verify  errors,  450. 
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CERTIFICATE  of  dibaobrekbivt  bstwhh  judobs  or  circvit 

COURTS,  15y  83. 
proceodiogs  thereon,  464—467. 
form  of,  674. 

CERTIFICATE  of  bbasobablb  cause  of  sbizube,  140,  317. 

CERTIFICATE  of  beasonablb  obound  fob  pekal  suit^  284. 

CHALLENGE  to  jubobs,  272,  420. 

CLERGY, 

beneBt  of,  prohibited,  432. 
CIRCUITS, 

their  number  and  limits,  40. 

CIRCUIT  COURTS, 

their  organizatioUi  40—^6. 

judges  of,  45. 

clerks,  47. 

criers,  48. 

sessions  or  terms  of,  times  and  places  of  holding,  48— -51. 

majr  be  held  by  one  judge,  46. 

special,  how  appointed,  51. 
may  be  adjourned  to  a  distant  day,  54. 
how  adjourned  when  judges  do  not  attend,  52—^5. 
attorneys,  counsellors,  dsc.  of,  how  admitted,  their  priri- 

leges,  disabilities,  dec,  55. 
their  jurisdiction,  57 — 99. 

constitutional  provisions  affecting,  57. 

legislative  provisions  affecting,  57. 

judicial  decisions  affecting,  68 — ^99. 

how  conferred,  definedt  ^Lud  limited,  68. 

original,  to  what  cases  extended,  57 — 67,  72-— 90. 

appellate,  67,  96. 
in  what  sense  inferior  courts,  71. 
their  practice, 

iD^the  exercise  of  original  jurisdiction,  186— 8O20 

appellate,  485 — 463. 
seal,  176. 

CITATION  TO  DBFBKDANT  VX  BBSOB,  442. 

■enrtce  of,  446. 

[See  Appendix,  ^  Practical  Forms.'^ 
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CITIZENSHIP  OF  ▲  STATB, 

what  aafficient  to  constitute,  78 — ^79. 

when  the  ground  of  juriBdiction,  one  of  the  parttee  mosl  be  a 

citizen  of  the  state  in  which  the  suit  is  brought,  75. 
roust  be  expressly  averred,  222. 
consequences  of  omitting  averment  of,  227. 

CLAIM— See  <"  Seizures." 
form  of,  192 — 196. 

COLLECTORS— See  <«  Customs,  officers  of," 
COMMISSIONERS  to  take  affidavits,  bail,  dec. 
how  appointed,  their  duties  and  fee%  56,  128. 

COMMISSION  TO  BXAKiini  witnesses, 
courts  authorized  to  issue,  12. 
how  sued  out  and  executed,  256 — 261. 

[See  Appendix,  **  Practical  Forms."] 

COMMITMENT,  405. 

CONSOUDATION  OF  ACTIONS,  283. 

CONSTITUTION  OF  THE  UNITED  STATES, 

when  a  case  is  to  be  considered  as  having  arisen  under,  26. 

CONSULS, 

jurisdiction  in  cases  affecting,  7,  10, 180, 150. 
may  interpose  claims  to  goods  seized  in  behalf  of  their  coantry. 
men,  167. 

CONSULAR  CERTIFICATES, 

when  evidence,  242. 

CONTEMPTS, 

courts  empowered  to  punish,  12. 

what  acts  shall  be  deemed  contempts,  13,  note. 

CONVICTS, 

where  imprisoned,  433. 

how  treated,  433. 

juvenile,  where  imprisoned,  433. 

COPYRIGHT, 

suits  for  violation  of,  cognizable  in  Circuit  Courts,  62. 
character  of  parties  and  amount  in  controversy  not  eiaential 
to  jurisdiction  in,  65.  i 
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COPYRIGHT— (cott/iitueii.) 
noto  relative  to,  62. 

CORPORATION,  aggregate, 

as  such  has  no  citizenship,  79. 

COSTS, 

in  general,  279 — ^285. 

in  error,  460,  461. 

clerks  of  national  courts  in  New-York  authorized  to  tax,  288^. 

security  for,  294. 

in  cases  of  seizure,  388. 

COUNSELLORS— Sec  "  Attorneys." 

COURT  HOUSES,  1 15. 

CRIMINAL  JURISDICTION, 

how  conferred,  limited,  and  defined,  70,  82 
may  be  exercised  in  certain  cases  by  the  Supreme  Court,  upon 
writs  of  error  from  state  courts,  upon  certificate  of  disagree- 
ment  from  Circuit  Courts,  and  on   habeas  corpus,  15,  16, 
21,  35. 
to  what  extent  vested  in  the  Circuit  Courts,  59,  98. 
in  the  District  Courts,  129, 134. 

CRIMINAL  PROCEDURE.  395— 434, 

limitation  of  criminal  prosecutions,  896. 
warrant  of  arrest,  its  form  and  requisites,  397. 
by  whom  issued,  398. 
to  whom  directed,  400. 
examination,  403. 
bail,  404. 

commitment  and  removal,  405. 
habeas  corpus,  407. 
grand  jury,  409. 
evidence,  411. 

ofiences,  where. cognizable,  412. 
the  accused  entitled  to  subpcenas,  412. 
process  on  indictment,  415* 
nollo  prosequi,  417. 

copy  of  indictment,  dec.  for  defendant,  417. 
arraignment,  418. 
assignment  of  counsel,  418. 
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CRIMINAL  PROCEDURE— (confifitMi.) 
chaUenge,  490. 
separate  trial,  428. 
bill  of  exceptions,  does  not  lie,  424. 
province  and  power  of  the  jarv,  424. 
new  trial,  power  of  court  to  grant,  429. 
attainder  and  benefit  of  clergy  not  to  be  allowed,  483« 
punishment  of  death,  how  inflicted,  483. 
whipping  and  pillory  abojished,  488. 
place  of  imprisonment,  488. 
treatment  of  convicts,  483. 

CUSTOMS, 

officers  of,  who  are,  808,  note  (a). 

liable  to  actions  for  unwarrantable  seizures,  140,  83&— r848. 

judgment  of  condemnation,  conclusive  in  favor  of;  of  acquit- 

tal,  unless  certificate  of  reasonable  cause  of  seizure  be  giveo, 

conclusive  against,  140,  835 — 348. 

D. 

DAMAGES,  ASSBSSMBNT  OP,  281. 
on  affirmance  in  error,  460. 

DEATH  OF  PARTIES, 

suits  not  to  abate  by  reason  of,  201. 

DEBENTURES, 

negotiable,  and  suits  upon,  cognizable  in  national  courts,  with- 
out regard  to  character  of  parties,  or  amount,  05. 

DECLARATION, 

rules  to  be  observed  in  framing,  220 — ^227. 
grounds  of  jurisdiction  to  be  stated  in,  221. 
character  of  parties  averred,  222. 
place  of  arrest  need  not  be  averred,  280. 

[See  Appendix,  *<  Practical  Foitas.''] 
actions  may  bo  commenced  by,  in  District  Court  for  Northern 

District  of  New-York,  19?! 
filing,  serving,  amending,  281. 

DEDIMUS   POTESTATEM— See  « Commission  to  oxamihe  wit. 
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DEBTORS, 

impriioiied,  how  discharged,  4T6 — 483. 

DEMURRER,  284. 

to  evidence,  273. 

DEPOSITIONS  DB  BBNK  BS8B,  252—256. 
in  rei  perpetuam  memoriam,  261. 

[See  Appendix,  '^Practical  Forms."] 

DIMINUTION,  ALLBGATION  OF,  450. 

DISTRICT  ATTORNEYS, 

mode  of  appointment,  oath  of  office,  duties,  compensation, 
fees,  dec.  127. 

DISTRICTS, 

their  number  and  limits,  100. 

DISTRICT  COURTS, 

their  organization,  100 — 128. 

judges  of,  how  appointed,  their  oath  and  tenure  of  office,  101. 

clerks,  how  appointed,  to  give  bond,  their  oatb,  their  powers, 
duties,  fees,  101 — 106. 

sessions  of,  when  and  where  held,  106 — 111. 

special  sessions,  111. 

adjournment  in  case  of  non-attendance  of  judge,  112. 

contagious  sickness,  112. 

may  adjourn  to  a  distant  day,  118. 

attorneys,  counsellors,  proctors  and  advocates  of,  how  admit- 
ted, dsc.  116. 

their  jurisdiction,  120 — 168. 

constitutional  provisions  affecting,  129. 

legislative  provisions  affecting,  129-— 134. 

judicial  decisions  affecting,  134 — 168. 

criminal,  134. 

in  admiralty,  as  prize  and  instance  courts,  134 — 158, 

at  common  law,  159 — 160. 

in  equity,  160.  ' 

certain  of  them  invested  with  the  original  jurisdiction  of  Cir- 
cuit Courts,  162—167. 

of  the  removal  of  causes  from  the  state  courts  to,  168, 
of  the  power  of  the  judges  of,  to  grant  injunctions,  106. 


Q20  INDEX. 

DISTRICT  COURTS— (conftmieii.) 

whether  always  open  as  courts  of  eqaity,  166. 

their  practice,  186 — 302. 
seal, 176. 

E. 
ERROR,  WRIT  OF, 

when  it  lies  from  the  Circuit  Courts  to  the  Supremo  Court* 
14,  20—39. 

from  the  District  Otiurts  to  the  Circuit  Courts,  67,  96. 

from  certain  District  Courts  to  the  Supreme  Court,  16^ 
163. 
amount  in  controversy  requisite  to  give  jurisdiction  upon,  in 
the  Supreme  Court,  14,  29 — 32. 

in  Circuit  Courts,  67. 
from  a  stale  court,  when  it  lies,  16,  22 — ^29. 

it  lies  although  a  stette  is  a  party,  22. 

act  of  Congress  providing  for,  constitutional,  22. 
lies  for  the  examiuation  of  final  judgments  or  decrees  only,  28, 

436,  note  b, 
what  judgments  and  decrees  are  final,  23. 
within  what  time  to  be  brought,  435. 
in  what  cases,  and  for  what  errors  and  defects  it  lies,  436. 
whence  it  issues,  439. 
how  directed,  439. 
style,  test  and  return  day,  440. 
in  what  cases  amendable,  440. 
not  abated  by  death  of  party,  441. 
how  sued  out  and  served,  442—447. 
bond  to  prosecute,  443. 
citation  and  service  of,  442,  446. 
return  thereto,  448. 

ESCAPE, 

sheriff,  but  not  marshal  liable  for,  126. 
laws  of  New-York  relative  to,  125,  218,  note  b. 
EVIDENCE,  237—267. 

in  suits  againbt  public  debtors,  242 — ^247. 
in  criminal  cases,  411. 
[See  **  Depositions"—"  Commission"— ** Seizure."] 
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EXAMINATION, 

on  criminal  charge,  403. 

EXCEPTION  TO  BAIL,  214. 

EXECUTION, 

in  Supreme  Court,  185. 

Circuit  and  District  Courts,  form  and  effect  of,  286 — 
290. 
in  favor  of  the  United  States,  may  run  into  any  other  district, 

288. 
in  all  cases  may  run  into  another  district  of  the  same  state, 

288. 
in  Supreme  Court  in  cases  in  error,  455. 
in  cases  of  seizure,  387. 

EXECUTORS  AND  ADMINISTRATORS, 

to  be  deemed  real  and  not  nominal  parties,  73,  78. 
how  admitted  or  compelled  to  appear  and  prosecute  or  defend, 
291. 

F. 

FINES, 

proceedings  for  the  mitigation  or  remission  of,  484—494. 

FOREIGN  ATTACHMENT,  89. 

FORFEITURES, 

suits  for,  exclusively  cognizable  in  District  Courts,  129,  158. 
proceedings  for  the  mitigation  or  remission  of,  484— 494* 

[See  **  Seizures."] 

G. 
GARNISHEE  PROCESS,  66. 

GRAND  JURORS.  409. 

GRANTS  FROM  DIFFERENT  STATES, 

certain  suits  between  parties  claiming  under,  removable  from 

the  state  courts,  60. 
what  constitutes,  88. 
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H. 

HABEAS  CORPUS. 

courts  and  judges  empowered  to  grant,  11,  35,  92,  130. 

will  not  be  issued  to  relieve  a  party  committed  for  contempt,  or 

in  execution,  35. 
whether  the  judges  of  the  District  Court  have  authority  to 

issue,  for  the  discharge  of  soldiers  &c.  arrested  for  debt,  130, 

nolo, 
power  of  state  judges  to  grant,  407. 
ad  testificandnm,  247. 

HYPOTHEOATIONS,  MARINE, 

suits  in  rem  upon,  cognizable  in  District  Courts,  155. 

I. 

IMPRISONED  DEBTORS,     . 

how  discharged,  476—463. 

INDIAN  NATIONS, 

not  foreign  states,  19. 

INDICTMENT,  See  "  Criminal  Procedure." 

INFORMATION, 

to  what  seizures  adapted,  350. 
rules  regulating  its  structure,  352. 
amendments  to,  357. 
forms  of,  577,  ct  seq. 

[See  «  Seizure."] 

INFORMER,  See  « Seizure." 

INJUNCTION, 

writ  of,  not  to  be  granted  without  leasonable  notice,  12. 
may  be  issued  by  any  judge  of  the  Supreme  Court,  12. 
when  it  may  be  issued,  93. 

judges  of  District  Courts,  when  authorized  to' grant,  131. 
to  stay  proceedings  on  warrant  of  distress,  133. 
certain  District  Courts  authorized  to  grant,  166. 

^uere  as  to  the  power  of  the  judges  of  these  courts, 
167. 
subpoena  on  bill  for,  to  stay  proceedings  at  law,  how  served 
when  defendant  resides  out  of  the  district,  90. 
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INJUNCTION— (coirftniied.) 

may  be  granted  by  a  Circuit  Court  to  stay  proceediogs  at  law 
in  same  court,  93. 

.  and  to  restrain  pfficial  acts  repugnant  to  constitution  of 
the  United  States,  03. 
but  not  to  stay  proceedings  at  law  in  a  state  court,  03. 

INQUIRY,  WRIT  OF,  231. 

INSOLVENT  DEBTORS,. 

when  discharged  from  arrest  on  filing  common  bail,  200. 

INSTANCE  COURTS, 

limits  of  the  jurisdiction  of  the  District  Courts  as  such,  136" — 
158. 

INTEREST, 

.    on  judgment  on  affirmance  in  error,  461. 

INTERROGATORIES, 

may  be  subjoined  to  Libel  or  Information,  356. 

ISSUE  ROLL,  236. 

J. 

JAILS, 

how  provided  for  the  use  of  the  United  States,  124. 

JAIL  LIBERTIES, 

persons  imprisoned  on  process  from  courts  of  the  United  States 
entitled  to,  203. 

JEOFAILS— See  <<  Amendments," 

JOINDER  IN  ERROR,  450« 

JOINT  DEFENDANTS, 

mode  of  proceeding  against,  76,  201. 

JUDGES, 

of  the  Supreme  Court,  1. 

of  the  Circuit  Courts,  45. 

of  the  District  Courts,101. 

of  the  Territorial  Courts,  168—173. 

JUDGMENT, 

in  Supreme  Court,  185. 

upon  verdict,  when  it  becomes  absolute,  295. 
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JUDGMENT— (confeViiifti.) 
by  defauU,  2311 
at  the  return  term,  214,  271. 
as  in  the  case  ot  tion.su  it,  236. 
non  obstante  veredicto,  276. 
on  writ  of  error,  455. 

JUDICIAL  POWER  OF  THE  UNITED  STATES, 

its  extent,  7 — 10. 

policy  which  dictated  the  grant>of,  8,  note. 

JUPICIAL  RECORDS, 

how  authenticated,  their  effect,  238. 

JURISDICTION,  See  •*  Supreme  Court,"—"  Circuit  Court"— «»l)i8. 
trict  Court." 

JURORS, 

how  designated,  summoned  and  returned,  267. 
•   their  qualifications,  who  exempt  from  serving  as,  267. 
their  compensation,  270. 
challenges  to,  upon  what  grounds,  and  how  tried,  272. 

JURY, 

province  of,  in  criminal  cases,  420. 

L. 

LANDS,  SOLD  BY  MARSHAL,  BUT  NOT  CONVEYED  BEFOBB  HUl  DEATH  OB 
BSHOVAL, 

title  to,  how  perfected,  119. 

LSee  "  Title  to  Land."  ] 

LAWS  OF  THE  UNITED  STATES, 

when  a  cause  is  to  bo  considered  as  having  arisen  under,  26. 

LAWS  OF  THE  STATES, 

rules  of  d.'cision  in  tho  Courts  of  the  United  States,  in  trials 

at  common  law,  13. 
when  they  are  applicable,  96,  188.  • 

LEGISLATIVE  ACTS, 

bow  authenticated,  238. 

LETTERS  PATENT,— See  «  Patents." 
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LIB£L, 

to  what  seizures  adapted,  350. 
rules  regulating  its  structure,  352. 
amendments  to,  857. 
forms  of,  577,  et  seq. 

[See  "  Seizure."] 

LIEN  OF  JUDGMENTS,  285. 

LIMITATION  OF  ACTIONS,  191—195. 
of  criminal  prosecutions,  396. 
of  suits  on  seizures,  344. 

LOCAL  AND  TRANSITORY  ACTIONS, 

distinction  between,  to  be  recognized  in  courts  of  the  United 
States,  80. 

M. 
MANDAMUS, 

writ  of,  10,  17,  34,  69,  86. 

MARITIME  TORTS, 

cognizable  in  the  District  Courts,  144, 149,  155. 

MARSHAL, 

how  appointed,  tenure  of  his  office,  required  to  give  bond,,hi« 

oath,  116,  117. 
hisduties,  117— 119. 
may  appoint  deputies,  118. 
empowered  to  execute  process  in  his  hands  after  removal  fromi 

or  expiration  of,  his  office,  118. 
his  power  in  executing  the  laws  of  the  United  Sates,  118. 
to  make  returns  to  the  solicitor  of  the  treasury,  119. 
bis  disbursements  and  fees,  119 — 124. 
may  have  attachment  to  enforce  payment  of  his  fees,  124. 
in  case  of  his  death,  his  deputies  to  continue  in  office,  until, 

&c.,  118. 

his  deputy  may  appoint  a  special  deputy,  201.' 

of  the  District  of  Columbia  aloi^  required  to  attend  Supreme 

Court,  unless,  &c.,  6. 
proceedings  against,  when  defendant  fails  to  appear,  210. 

suits  on  his  bond  to  be  commenced  within  six  years,  192. 

his  duty,  in  cases  of  seizure,  361. 

his  liability,  in  casds  of  seizure,  343. 

79 
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MATERIAL  MEN; 

suits  in  rem  by,  when  cognizable  in  the  District  Coarts,  155. 

MISNOMER  IN  CAPIAS,  202. 

MONEY  PAID  INTO   COURT, 

where  deposited,  dec*,  102. 

M» 

MONITION, 

form* of,  881. 

NATURALIZATION, 

who  entitled  to,  proceedings  to  obain,  dec,  405*— 503. 

NE  EXEAT, 

writ  of,  when  only  it  can  be  granted,  12,  93. 

NEW  TRIAL, 

*    courts  empowered  to  grant,  and  to  stay  execution  for  that  pur- 
pose, 277. 
practice  relative  to,  in  national  courts  in  New-Tork,  278. 
in  criminal  cases,  429* 
in  cases  of  seizure,  394. 

NH^I  PRIUS  RECORD,  236. 

NONSUIT, 

can  not  be  granted  without  plaintiff's  aawnt*  275. 

NOTE  OF  ISSUE,  271. 

NOTICE^ 

to  plead,  231,  235. 

of  assessment  and  inquiry,  231. 

of  special  matter,  235. 

of  trial,  270. 

of  special  motion,  276,  277. 

rules  relative  to,  in  national  courts  in  New-  York,  295. 

of  exception  to,  and  justification  of  bail,  214. 

NUL  TIEL  RECORD, 

plea  of,  proper  in  suits  upon  records  from  the  courts  of  other 
states,  240. 
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O. 

OFFICERS  OF  THE  UNITED  STATES^ 

suits  by,  cognizable  in  courts  of  tbe  United  States,  58,  180, 
delinquent,  to  be  proceeded  against  by  warrant  of  distress,  132. 

OFFICERS   OF  THE  CUSTOMS, 

liable  to  suits  for  illegal  seizuresi  unless,  &c.,  335 — 343. 

OFFICE  BOOKS, 

from  public  offices  of  states,  bow  authenticated,  233, 241. 

OYER,  232. 

P. 

PART  OWNERS  OF  SHIPS, 

suits  in  rem,  in  case  of  disagreemant  between,  when  cogniza- 
ble in  thg  District  Courts,  156,  157. 

PARTICULARS, 
bill  of,  232. 

PARTIES,  CHARACTER  OF, 

in  certain  cases  essential  to  jurisdiction,  9,  10,  57. 

in  what  caSes  not  essential,  60 — 65. 

when  essential,  aU  the  individuals  composing  (ha  respectire 

parties  must  possess  the  requisite  character,  75. 
sufficient  if  the  real  party  possesses  the  proper  character^  though 

the  nominal  party  may  not,  73. 
who  are  to  be  regarded  as  the  real  parties,  73. 
must  be  expressly  averred,  222. 

PATENTS, 

suits  for  infringement  oC,  cognizable  in  the  Circuit  Courts,  61, 
jurisdiction  of|  not  dependant  upon  the  character  of  the  parties, 

or  the  amount  in  controversy,  65. 
costs  in  suits  for  infringing,  282. 

PENALTIES, 

suits  for,  exclusively  cognizable  in  the  District  Courts,  129, 

158. 
limitation  of  suits  for,  191 — 195. 

proceedings  for  remission,  or  mitigation  of,  484 — 494, 

PERISHABLE  PROPERTY, 
sale  of|  371. 
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PETITORY  SUITS, 

cognizable  in  the  District  Courts,  157. 

PILLORY, 

puoishment  of,  abolished,  483. 

PILOTAGE, 

suits  in  rem  for,  cognizable  in  District  Courts,  155. 

PLEA,  234. 

special — dilatory — in  abatement,  235. 
ivhen  to  be  verified  by  oath,  235. 
puis  darrein  continuance,  272. 

PLEAS, 

in  cases  of  seizure,  377 — 380. 
forms  of,  592—598. 

PLEADINGS, 

in  Supreme  Court,  184. 
*      in  Circuit  and  District  Courts,  220—236. 

POSSESSORY  SUITS, 

cognizable  in  the  District  Courts,  156. 

PRACTICE  IN  COURTS  op  tbm  United  States, 
general  directions  far  ascertaining,  190. 

PRIORITY  OF   THE  UNITED  STATES,  469—476. 

PRISONERS, 

how  removed,  405. 
how  treated,  433. 

PRIVILEGE  FROM  ARREST, 

to  whom  it  extends,  and  how  asserted,  195. 

PRIZE  JURISDICTION, 

District  Courts  invested  with,  its  limits,  134.  s 

PROBABLE  CAUSE, 

effect  of,  315. 

proof  of,  admissible  in  actions  for  unwarrantable  seizure  under 
laws  regulating  quasi  belligerent  rights,  141. 

PROCESS, 

to  run  in  the  name  of  the  President,  176. 

style,  test,  return,  176,  1{)9,  200. 

whence  it  issue?,  and  to  whom  directed,  199. 


INDEX.  629 

PROCESS— (con/inticrf.) 

to  whom  directed,  when  marshal  or  his  deputy  is  a  party,  118. 

rules  of  national  courts  in  New-York  in  such  case,  199. 

in  general  can  only  be  executed  in  the  district  in  which  it  is 

issued,  91. 
in  Supreme  Court,  183,  185. 
in  Circuit  and  District  Courts,  186 — 189. 
on  indictment,  415. 
on  libel  or  information,  361. 

PROCTORS— See  «  Attorneys." 

PROHIBITION,  WRITS  op, 

may  be  issued  by -Supreme  Court,  when,  10,  34. 

PROMISSORY  NOTES, 

jurisdiction  in  suits  upon,  in  favor  of  assignees,  restricted,  58, 

84. 
this  restriction  not  applicable  to  cases  in  which   the  Bank  of 
the  United  States  is  a  party,  86. 

R. 

RECORDS  OF  STATB   COURTS, 

how  proved,  their  effect,  238,  239. 
Records  from  the  office  of  the  secretary  of  state,  241. 
in  the  office  of  the  secretary  of  the  treasury,   affecting  title  to 
lands,  241. 

REHEARING, 

will  not  be  granted  in  the  Supreme  Court  after  the  term  at 
which  the  decision  is  pronounced,  455. 

REMITTITUR.  456—460. 

REMOVAL  OF  OAUSBS  from  statb  courts, 
in  what  cases  allowed,  59—61,  86 — 88. 
whether  such  removal  can  be  made  to  certain  District  Courts, 

163. 
proceedings  thereon,  296-«-d02. 
causes  improperly  removed  will  be  remanded,  88. 
from  District  Court  to  Circuit  Court,  when  allowed,  113,  114. 
of  prisoners,  405. 

REPLEADER,  276. 


% 
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REPLEVIN, 

when  maioUiaable  for.property  seized,  142 — 144. 

REPLICATION,  234. 

REVENUE  OFFICERS, 
who  are,  808,  note  a. 

RULE, 

to  plead,  235. 

RULES  OP  PRACTICE, 

of  the  Supreme  Court,  505. 

of  the  Courts  of  Equity^  518. 

of  the  Circuit  Court  for  the  Northern  District  of  New-Tork,  527. 

of  the  District  Court  for  the  Northern  District  of  New-Tork, 

530. 
concerning  the  rules  of  these  three  latter  eourls,  see  note  &,  197. 

S. 
SALVAGE, 

suits  in  rem  for,  cognizable  in  District  Courts,  156. 

SCIRE  FACIAS, 

courts  authorized  to  issue,  11. 

SEAMEN, 

in  naval  service  exempt  from  arrest  for  debt,  105. 

SEAMEN'S  WAGES, 

suits  in  rem  for,  cognisable  in  District  Coarts,  155. 

SECRETARY  OF  STATE, 

papers  in  office  of,  how  proved,  241. 

SECRETARY  OF  THE  TREASURY, 

certain  papers  in  office  of,  how  proved,  241. 

SECURITY  FOR  COSTS, 

required  by  the  rules  of  the  national  courts  in  New-Yoik,  204. 

SECURITY  OF  THE  PEACE, 

the  several  judges  authorized  to  hold  to,  in  cases  arising  under 
the  constitution  and  laws  of  the  United  States,  13. 
SEIZURES, 

under  laws  of  impost,  dec,  exclusively  cognizable  in  District 
Courts,  120,  140,  303. 
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Aade  on  navigable   waters,  are  of  admiralty  jurisdiction,  136, 

139. 
court  for  the  trial  of,  determined  by  the  place  of  seizure,  189. 

unless  on  the  high  seas,  139. 
.  must  be  valid  and  subsisting  at  the  time  libel  or  information  is 

filed,  139. 
what  amounts  to  abandonment  of,  139. 
decisions  upon,  couclusive,  139. 
quasi  jure  belli,  141. 
practice,  in  cases  of,  303 — 394. 

general  view  of,  303. 
how  made,  306. 
by  whom  made,  307. 

officers  of  customs,  307. 

nai^l  commanders,  309. 

private  citizeos,  310. 
in  what  places  made,  310. 
protection  to  officer  making,  312. 
fine  for  obstructing  officer,  312. 
officer  making  may  plead  general  issuet  dtc.  ^c.  31d« 

entitled  to  certificate  of  reasonable  cause,  317. 
grounds  of,  319. 

onus  probandi,  probable  cause,  315. 
effect  of  bona  fide  sale  before,  331. 
what  is  a  sufficient  importation  to  authorize,  833. 
not  warranted  by  unavoidable  acts  and  omissions,  333. 
for  concealing,  334. 
for  want  of  marks,  dec,  334. 
for  want  of  permit,  335. 
remedies  of  the  owner  for  groundless,  335. 
limitation  of  suits  on,  344. 

provisions  of  the  collection  act  of  1799,  regulating,  845. 
proceeding  on,  when  by  libel  and  when  by  information,  850. 

structure  of  the  libel  and  information,  352. 
amendment  of,  352. 
forms  of,  677 — 590. 
process  in  cases  of,  361. 
condemnations  by  default,  362. 
delivery  on  bond,  363. 
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SEIZURES— {carUinued. ) 
form  of  bondyOOl. 
sale  of  perishable  goods,  371. 
claim,  answer  and  pleas,  873 — 380. 

forms  of,  592 — 598. 
what  interest  in  res  sofficient,  874. 
claim  by  whom  -made,  374. 

how  put  in,  375. 

objections  to,  376. 
general  issue,  377. 
demurrer,  378. 
plea  to  jurisdiction,  379. 

in  avoidance,  360. 

of  statute  of  limitations,  380. 
bond  foe  costs,  380. 

form  of,  603. 
evidence,  383. 
hearing  or  trial,  386. 
decree  and  execution,  887. 
costs,  388. 
sotting  aside  condemnation,  d^c,  394. 

SERVICE  OF  NOTICES,  295. 

SOLDIERS, 

privileged  from  arrest,  195. 

SPECIAL  SESSIONS, 

of  the  courts,  51,  111. 

SPECIAL  VERDICT,  273. 

SPECIAL  CASES,  272. 

STATE, 

when  a  state  may  sue  in  the  courts  of  the  United  States,  7,  8. 

when  suable  therein,  7,  8,  9. 

mode  of  proceeding  in  suits  against,  178 — 186. 

when  a  state  is  to  be  considered  a  party,  19. 
STATE  LAWS.— See  "Laws  of  the  States." 
SUBPCENA, 

may  run  to  the  distance  of  one  hundred  miles,  although  out  of 

the  district,  247. 
penaky  for  not  obeying,  248. 

form  of,  See  Appendix,  «  Practical  Forms." 
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SUBPCENA— (cotKtnt«e(2.) 

on  bill  in  equity  to  stay  proceedings  at  law,  where  defendant 
resides  oat  of  the  district,  how  served,  00. 

SUPERSEDEAS, 

when  a  writ  of  error  operates  as  a  supersedeas,  442,  286,  note. 

•      • 

SUPREME  COURT, 

organization  of,  1 — 7. 

judges,  their  number,  how  appointed,  tenure  of  their  office,  1, 
.  their  oath,  quorum  of,  order  of  precedence  among,  sala- 
ries, 2. 
clerk,  crier,  8. 

sessions  or  terms  of,  when  and  where  held,  their  duration,  3. 
how  adjourned  for  want  of  a  quorum,  3. 
may  be  adjourned  to  another  place  in  case  of  contagious  sick- 

ness,  3,  note, 
attorneys  and  counsellors  of,  how  admitted,  ditc,  4. 
marshal  of  the  District  of  Columbia  alone  required  to  attend, 

unless,  dsc,  6. 
reporter  of,  how  appointed,  his  compensation,  dec,  6. 

Jurisdiction  op,  7 — 39. 
^  constitutional  provisions  affecting,  7 — 10. 

legislative  provislbns  affecting,  10 — 17. 
judicial  decisions  affecting,  17 — 39. 
original  jurisdiction  of,  17—20. 
appellate  jurisdiction,  how  regulated,  20 — 39. 
Practice  of, 

in  the  exercise  of  original  jurisdiction,  175 — 185. 
of  appellate  jurisdiction,  485—467 

its  process  and  seal,  176, 183. 

pleadings  therein,  164. 

judgment  and  execution  therein,  165. 

T. 
TERRITORIAL  COURTS,  168—173. 

TITLE  TO  LANDS, 

certain   suits  involving,  may  be  removed  from  state  courts 
60,  86. 

80 
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TRANSCRIPTS, 

from  the  books  and  proceedings  of  the  treasuiy  duly  certified, 

evidence  in  suits  against  public  debtODi,  242 — ^247. 
from  the  general  post  office,  244 — ^247. 

TREATY, 

when  a  case  is  to  be  deemed  to  have  arisen  under,  26.'  ^ 

U. 

UNITED  STATES, 

suits  in  favor  of,  cognizable  in  the  courts  thereof,  7,  57, 130. 
not  subject  to  costs,  463. 

V. 
VALUE, — See  •*  Amount  in  Controversy.** 

VENDITIONI  EXPONAS,  888. 

VENIRE  FACIAS  DE   NOVO, 

when  issued,  and  where  made  returnable,  456 — 460. 

VERDICT,  272. 

special,  273. 

W.  . 

WARRANT  OF  ARREST,  397. 
WARRANT  OF  DISTRESS, 

to  be  issued  against  delinquent  public  officers, 

party  deeming  himself  aggrieved  by,  how  relieved,  132. 

WHIPPING, 

punishment  of,  abolished,  433. 

WITNESSES, 

attachment  against,  for  disobeying  subpoena,  when  granted,  248, 
their  fees,  240,  249. 

[See**  Subpoena."] 
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